





THE INSURANCE INDUSTRY 





HEARINGS 


BEFORE THE 


SUBCOMMITTEE ON ANTITRUST AND MONOPOLY 


COMMITTEE ON THE JUDICIARY 
UNITED STATES SENATE 
EIGHTY-SIXTH CONGRESS 


FIRST SESSION 
PURSUANT TO 


S. Res. 57 
MAY 12, 14, 15, 26, 27, 28, 29, AND JUNE 3, 1959 
PART 2 


OCEAN MARINE, RATING AND STATE RATE 
REGULATIONS 


os 


UNITED STATES 
GOVERNMENT PRINTING OFFICE 
47932 WASHINGTON : 1960 





For sale by the Superintendent of Documents, U.S. Government Printing Office 
Washington 25, D.C. - Price $1.25 











Sta 


COMMITTEE ON THE JUDICIARY 
JAMES O, EASTLAND, Mississippi, Chairman 


ESTES KEFAUVER, Tennessee ALEXANDER WILEY, Wisconsin 

OLIN D. JOHNSTON, South Carolina WILLIAM LANGER, North Dakota 
THOMAS C, HENNINGS, JRr., Missouri EVERETT McKINLEY DIRKSEN, Illinois 
JOHN L. McCLELLAN, Arkansas ROMAN L. HRUSKA, Nebraska 

JOSEPH C, O’MAHONEY, Wyoming KENNETH B. KEATING, New York 


SAM J. ERVIN, Jr., North Carolina 
JOHN A. CARROLL, Colorado 
THOMAS J. DODD, Connecticut 
PHILIP A, HART, Michigan 


SUBCOMMITTEE ON ANTITRUST AND MONOPOLY 
ESTES KEFAUVER, Tennessee, Chairman 


THOMAS C. HENNINGS, Jr., Missouri WILLIAM LANGER, North Dakota 
JOSEPH C. O’MAHONEY, Wyoming EVERETT McKINLEY DIRKSEN, Illinois 
JOHN A. CARROLL, Colorado ALEXANDER WILEY, Wisconsin 


PHILIP A. HART, Michigan 
DONALD P. McHuau, Counsel 


It 


May 
Ma} 
May 
May 
Ma: 
May 
May 
Jun 





ebb] 


CONTENTS 


Statement of— Page 
Bicks, Robert A., Acting Assistant Attorney General in charge of 

the Antitrust Division, Department of Justice-_......_...-_ .___- 917 
Brandt, E. L., vice president, Auto-Owners Insurance Co., Lansing, 

Mich.; accompanied by William P. Jamieson, assistant general 

CONMIGO. oo os cease ceccua Skuse ene aaa eee 1330 
Diemand, John A., Insurance Co. of North America, Philadelphia, 

PGs ccuvodsnwasarnnccummawa teats aS ee eee eee 1121 
Eres, W. Perry, Insurance Co. of North America, Philadelphia, Pa. 1151 
Gwynne, John W., Chairman, Federal Trade Commission; accom- 

panied by Harry A. Babcock, executive director, Earl W. Kintner, 

general counsel, and Robert Sills, attorney__.........._.-_______ 949 
Hedges, Robert A., professor, University of Illinois.____.__._______ 1083 


Kreeger, David Lloyd, vice president and general counsel, Govern- 
ment Employees Insurance Co.; accompanied by Warren Nigh and 
COONS DOOUS soso cena toh aswso eka wa an eee 1353 
Leftwich, C. W., vice president, product development and pricing, 
Nationwide Insurance, Columbus, Ohio; accompanied by J. Rath 


CHG, CONN. 6. .c. da cdnnnndnneatunedtsndenkenn eee ee 1263 
Lemmon, Vestal, general manager, National Association of Independ- 

ent Insurers; accompanied by Arthur Mertz, general counsel____-__ 1195 
Magnuson, Hon. Warren G., U.S. Senator from the State of Washing- 

$B bc cn bk eens awe cea eee eee 993 
Miller, Ross, city manager, Modesto, Calif., on behalf of the American 

Reunieipal Association: «2... 622650502 ce eS ee ee ee 1286 


Morrill, Thomas C., vice president, State Farm Mutual Automobile 
Insurance Co. and State Farm Fire and Casualty Co.; accompanied 
by Russell H. Matthias, general counsel__...........-.--------- 1292 
Moser, Henry S., senior vice president, Allstate Insurance Cos.; 
accompanied by George H. Kline, vice president and general coun- 


OL) 25s oc owen tes oete ae casein aoa eae eae 1242 
Otto, Ingolf H. E., Kaneas City, Mo... 25... on dsc ecceewuus 1050 
Riley, J. Michael, president, Transport Insurance Co.; accompanied 

by Robert Hilton, vice president in charge of underwriting- —_-_-_-_- 1340 


Saltzstein, Aithur, administrative secretary to Mayor Frank P. Seidler, 
Milwaukee, Wis., on behalf of the American Municipal Association. 1276 

York, Miles F., president, American Institute of Marine Underwriters; 
accompanied by Henry Glassie, of Weaver & Glassie; and J. Joseph 
Noble, of Bigham, Englar, Jones & Houston___________-_---__-- 1000 


HEARING DAYS 


TO I essa lik chy a a a ce Rk i na 915 
a rcs cans ar oh ces acre at ec 949 
Nik eas ecoeeadsnseiakcaewitea ee aera a ee 977 
PO es ia ac aes ce te are cee a le eee 1049 
TR a ccc Rt cea i cl in i Calc ato I ee a a ee 1121 
MO Na i i Ses ed AN he a 1151 
I i ce de Sas a coe cess gS Sr cn 1195 
PUN Osiiriitacacied eae ts eo kee ears wer oeaes ee ee 1291 











pI 


Ni 
as: 
to. 
cle 





THE INSURANCE INDUSTRY 


TUESDAY, MAY 12, 1959 


U.S. Senate, 
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY 
OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10:35 a.m., in the 
caucus room, Senate Office Building, Senate Joseph C. O’Mahoney 
presiding. _ 

Present : Senators O’Mahoney and Hart. 

Also present: Donald P. McHugh, counsel; Peter N. Chumbris, 
counsel for minority ; Theodore T. Peck, special counsel for minority ; 
Nicholas N. Kittrie, special counsel for minority; Gareth M. Neville, 
assistant counsel; Wilbur D. Sparks, attorney; Louis Rosenman, at- 
torney; Paul S. Green, editorial director; and Gladys E. Montier, 
clerk. 

Senator O’Manoney. The committee will come to order. 

It is a problem these days for Members of the Senate to keep up 
with all the committees that are in session working on various phases 
of the issues that are before Congress. 

Senator Kefauver, for example, chairman of the Antitrust and 
Monopoly Subcommittee, is presiding this morning at a hearing of 
the Subcommittee on Constitutional Amendments. The Foreign Re- 
lations Committee is also in session, taking the attendance of Senator 
Langer. Senator Wiley, also a member of this subcommittee, is at- 
tending the Foreign Relations hearing. 

Where is Senator Dirksen this morning, Mr. Peck? 

Mr. Peck. I am informed he is at the White House, Mr. Chairman. 

Senator O’Manoney. That, of course, is a command performance 
and he is not expected to attend here. 

The various members of the subcommittee are, however, repre- 
sented by their chosen counsel. 

I might say, as I have said before, that the hearing on which this 
subcommittee is launched now is one which merely asks the question 
of all who are interested in insurance: How well have you preserved 
economic freedom and the public interest in the management and 
regulation of this business ? 

This question, of course, is based upon the fact that the Constitu- 
tion of the United States gives to Congress the power and the duty to 
regulate commerce. The Congress passed some years ago the Me- 
Carran Act in which it was provided that the States should undertake 
the regulation of insurance, without interference by the Federal Gov- 
ernment, except for a provision which dealt with the antitrust laws. 


915 
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The McCarran Act, as passed, contained a moratorium so far as 
the antitrust laws are concerned. That moratorium period has ex- 
pired, and so this subcommittee now is addressing this question, which 
I have just stated, not only to those who manage insurance, but also 


to those in the various States who conduct the State insurance com- 
mission work. 


Following the opening of our hearings last summer, when we dealt 
with aviation insurance, on October 6, 1958, I addressed a letter to 
Judge Hansen, at that time the head of the Antitrust Division of the 
Department of Justice. This letter reads as follows: 


You and I know that unregulated monopoly cannot be tolerated if our free 
competitive enterprise system is to endure. Complete authority to regulate 
interstate commerce in the hands of private corporations without adequate 
Government regulation tends to destroy our economic freedom. The right of 
the individual businessman freely to enter a market and offer consumers the 
benefit of active competition is as important in the insurance business as it is 
in any other industry, and it is particularly important now because Communist 
Russia is fighting an economic war against the capitalistic system. 


Let me interpolate at this point—this is not in the letter—the 
monopolistic system or anything that represents monopoly is not the 
capitalistic system. That is a statement of plain fact which ought to 
be recognized by all of the managers of private industry, and by all 
of us who participate in Government under the Constitution of the 
United States. 


Returning now to the letter that I wrote to Judge Hansen: 


One of the principal objectives of the study now being undertaken by the 
Antitrust and Monopoly Subcommittee is to determine how effectively compe- 
tition in the insurance industry has served the public under State supervision. 
State regulatory authority should wholeheartedly support this congressional 
effort to appraise the effectiveness of State regulation, in order to determine 
whether the McCarran Act, Public Law 15, enacted in the 79th Congress, has 
fulfilled its purpose. 

Data has already been developed which indicates the abuses which may occur 
when certain segments of the insurance industry operate in a supervisory 
vacuum. It is not my purpose to develop evidence leading to prosecution for 
violation of the antitrust laws. My whole concern is to assemble all the 
essential facts to enable the Congress to determine whether the existing system 
of dual Federal and State supervision of the insurance industry best serves the 
public interest. 

As you are undoubtedly aware, this subcommittee on August 15, 1958, con- 
cluded a series of hearings concerning practices and policies of that division 
of the insurance industry primarily concerned with writing coverage on aviation 
risks: These hearings were conducted by the subcommittee under my direction. 
The information presented to the subcommittee during the public hearings raises 
serious problems concerning the competitive situation in the aViation insurance 
industry. 

Because aviation insurance involves a matter which is international in scope, 
and affects the foreign commerce of the United States, this subcommittee has 
attempted to determine the basis under which the States assert authority to reg- 
ulate such insurance and the extent of State regulation in this field. 

Important issues were considered during the hearings involving the construc- 
tion of the McCarran Act, particularly the extent to which it extends immunity 
from the Federal antitrust laws by reason of State regulation. 

I appreciate that the recent discussion by the Supreme Court in the unfair ad- 
vertising cases brought by the Federal Trade Commission against health and 
accident insurance companies leaves unsettled many questions under the Me- 
Carran Act. I am sure that the Department of Justice in its continuing study 
of various competitive problems in the insurance industry is giving careful atten- 
tion to this decision in determining the scope of its authority in the insurance 
field under this act. 
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I feel it is very important that the Congress have the benefit of the thinking 
of the Department of Justice in order that we may determine whether the im- 
munity granted under the statutory language may be broader than is required in 
the public interest. ; 

Therefore, I should like to make available to the Department of Justice the 
information in the files of the subcommittee which has been assembled by the 
the staff, together with the complete record compiled during the public hearing. 
After you have had an opportunity to evaluate this record, please advise me what 
responsibility, if any, you have under the present law with reference to the 
aviation insurance industry. If, after completing your study, you conclude 
that practices inimical to the best interests of free competitive enterprise in the 
United States are escaping effective supervision because of any defect in Federal 
laws, I shall expect that you will bring your views to the attention of the Con- 
gres with appropriate recommendations. 

With best personal wishes, I am, 

Sincerely yours, 
JOsEePH C. O’MAHONEY. 

We have received a reply from Judge Hansen. 

(The reply referred to may be found on p. 930.) 

Senator O’Manoney. Since that time, however, the judge has re- 
signed from his position and has returned to California to engage in 
the “sigphres of law. 

The acting head of the department is that brilliant young attorney, 
Mr. Robert A. Bicks, who is with us this morning. 

Mr. Bicks, the floor is yours. 

Mr. Bicxs. Thank you very much, Senator. 


STATEMENT OF ROBERT A. BICKS, ACTING ASSISTANT ATTORNEY 
GENERAL IN CHARGE OF THE ANTITRUST DIVISION, DEPART- 
MENT OF JUSTICE 


Mr. Bicxs. Mr. Chairman, I appear this morning in response to 
your chairman’s letter to the Attorney General, dated April 30, 1959. 
That letter refers to a “study” by the Senate Antitrust and Monopoly 
Subcommittee — 
of various problems in the insurance industry. This study is being undertaken 
pursuant to the views expressed by Members of Congress when the McCarran 
Act was enacted in 1945, that a review should be undertaken by the Congress 
after a reasonable period of time to determine whether this act has proved effec- 
tive in protecting the public interest in the field of insurance. 

It is on this issue, then—that is, the McCarran Act’s effectiveness in 
protecting the public interest in the field of insurance—that this 
committee requests the views of the Department of Justice. 

With this request in mind, my plan 1s, first, to sketch briefly the 
role of insurance in our economy today. Against this background of 
insurance’s importance now; second, what areas of responsibility for 
insurance activities are left, on the one hand, to Federal and, on the 
other, to State jurisdiction? Third, within the Federal Govern- 
ment’s area of responsibility, what action has this Department taken? 
Fourth, what ambiguities have arisen in marking out respective duties 
of the different Government entities within our federalism? And 
finally, in light of our experience with competitive problems in this 
area, what problems seem worthy of further exploration by this 
committee ? 
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I. THE SIGNIFICANCE OF INSURANCE TODAY 
The modern insurance business— 
to cull from one landmark Supreme Court opinion— 


holds a commanding position in the trade and commerce of our Nation. Built 
upon the sale of contracts of indemnity, it has become one of the largest 
and most important branches of commerce. * * * Perhaps no modern com- 
mercial enterprise directly affects so many persons in all walks of life as does 
the insurance business. Insurance touches the home, the family, aud the 
occupation or business of almost every person in the United States.’ 

A few statistics give content to generalizations about insurance’s 
importance. For example, estimated insurance premiums written by 
all companies during 1958 exceeded $30 billion. Of this estimated 
$30 billion of premiums, $13 billion went for life insurance and $17 
billion for other types of insurance.? This $30 billion estimate of 1958 
premiums amounts to over 8 percent of our national income, and over 
40 percent of the estimated Federal Revenues for 1958.° 

{qually significant, in October of 1958, the total assets of U.S. life 
Insurance companies alone exceeded $106 billion.* This $106 billion 
figure equaled nearly half the assets held by all manufacturing in- 
dustries for the year 1957.5 And it roughly matches the total value 
of all farm lands and buildings in the United States.° 

Moreover, the impact of insurance company assets is felt through- 
out our economy. Funds accumulated as a necessary adjunct to the 
insurance mechanism play an important role in the long-term growth 
and expansion of other businesses. For one example, insurance com- 
panies lend money to individuals or companies; thus, in 1957 life in- 
surance companies alone had $38 billion in mortgage and other real 
estate investments.’ Similarly, as of October 1958, life insurance con- 
cerns had $1.5 billion invested in common stocks, another $1.6 billion 
in preferred stocks, and almost $54 billion in bonds. Such invest- 
ments may extend insurance company influence way beyond the insur- 
ance industry. 

True, many States have set limits on such investments. For ex- 
ample, New York law limits investment by any insurer in the bonds of 
any one institution to 5 percent of the total admitted assets of the in- 
surer. And life insurers must not invest over 3 percent of their ad- 
mitted assets in common stock and must limit control of common 
shares of any one company to 2 percent of that concern’s outstanding 
common stock.® 

Equally true, however, as one well-known insurance industry publi- 
cation recently editorialized : 





1United States v. South-Eastern Underwriters Association et al., 322 U.S. 533, 540 
(1943). Stated otherwise, as the Supreme Court had put it some years earlier, ‘“* * * the 
business of insurance has very definite characteristics, within a reach of influence and con- 
sequence beyond and different from that of the ordinary businesses of the commercial 
world * * *. Insurance is practically a necessity to business activity and enterprise. It 
is, therefore, essentially different from ordinary commercial transactions, and, as we have 
seen, according to the sense of the world from the earliest times * * * is of the greatest 
public concern.’”’ German Alliance Ins. Co. v. Kansas, 233 U.S. 389, 414-415. 

2165 The Spectator 21 (December 1957). 

§ The Economic Almanac 429, 489 (1958). 

*The Tally of Life Insurance Statistics, 3 (December 1958). 

5 Excluding banks, savings and loan associations, and insurance companies, the total 
was $228.9 billion. Statistical Abstract of the United States, 491 (1958). 

One hundred and nine and one-half billion dollars. The Economic Almanac, 35 
(1958). 

7 The Spectator Insurance Yearbook, 472A (1958). 

®* The Tally of Life Insurance Statistics, 3 (December 1958). 

® 27 McKinney’s Consol. Laws N.Y. Ann. 81 (1958 Supp.). 
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The investment industry views with alarm the potential “competition” from 
the insurance field. Some representatives * * fear insurance firms will get 
control of corporations.” 

So much for a brief, very brief sketch, of insurance’s importance 

: ’ a ; 
today. 


Il. GOVERNMENT ACTION AFFECTING INSURANCE COMPETITION 


For purpose of ready summary, against the background of insur- 
ance’s importance, it might be helpful to look at a brief sketch of Gov- 
ernment history, the Government action affecting insurance. 

For purpose of ready summary, Government action affecting in- 
surance competition may be treated: (1) as beginning before the turn 
of this century with the pattern of State efforts to which, in the early 
1940’s were added (2): Federal action via the South-Eastern Under- 
writers "= antitrust proceedings resulting in (3) the present mix of 
State and Federal responsibilities embodied in the McCarran Act. 


1. The pattern of early State action 


To cull from the Supreme Court’s summary of one aspect of early 
State action: 


Combinations of insurance companies were not exempt from public hostility 
against the trusts. Between 1885 and 1912, 23 States enacted laws forbidding 
insurance combinations. When, in 1911, one of these State statutes was unsuc- 
cessfully challenged in this Court, the Court had this to say: “* * * In order 
to meet the evils of such combinations or associations, the State is competent 
to adopt appropriate regulations that will tend to substitute competition in the 
place of combination or monopoly” (German Alliance Ins. Co. v. Hale, 219 U.S. 
307, 316). 


After some time, however, as one insurance commentator put it:* 


** * Tt began to become apparent that unlimited competition * * * 
could * * * be injurious. The changing attitude was reflected in the legis- 
lative committee reports. The tide began to turn when insurance commissioners 
realized the importance of safeguarding the solvency of the companies and end- 
ing the practice of rate discrimination. Laws were then enacted authorizing 
the association of companies in the making of rates. 


9. South-Eastern Underwriters 


In 1942 the attorney general of Missouri requested the Department 
of Justice to take action after his own attempts to deal with rate-fixing 
conspiracies had failed.“* This complaint, together with others con- 
cerning noncompetitive activities in the Southeastern States, resulted 
in South-Eastern Underwriters. 

A summary of that indictment catalogs practices then felt unreach- 
able by State action. There was charged that members of the de- 
fendant association controlled 90 percent of the fire insurance and 
“allied lines” sold by stock fire insurance companies in six States. 


2035 Journal American Insurance 24 (May 1959). 

Life insurance companies have had an increasingly important voice in corporate 
welfare and pension trust funds. At the beginning of 1952 reserves in insured pension 
plans amounted to $6.4 billion (The Economic Almanac, 294 (1958)). By the end of 
1957 this amount had doubled to $14 billion (Life Insurance Fact Book, 36 (1958)). If 
the funds continue to increase at their present rate, any power which the insurance com- 
panies may have to dictate management may become even more significant. 

% United States v. South-Eastern Underwriters Association et al., 322 U.S. 533 (1944). 

2 South-Eastern Underwriters, supra, pp. 555-556. 

13 Magee, General Insurance, third edition, 136 (1947). 

“Joint hearings before subcommittees of Committee on the Judiciary on S. 1362, H.R. 
3269, and H.R. 3270, 78th Cong., Ist and 2d sess., 25 (1943-44). 
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The conspirators were alleged to have fixed premium rates and agents’ 
commissions. In addition, they were charged with employing boy- 
cotts, together with other types of coercion and intimidation, to force 
nonmember insurers into the conspiracies and to compel persons who 
needed insurance to buy only from association members on association 
terms. Nonmember companies were cut off from the opportunity to 
reinsure their risks, and their services and facilities were disparaged. 
Those independent sales agencies who continue to represent nonassc- 
ciation companies were punished by a withdrawal of the right to repre- 
sent association members. Persons purchasing insurance from non- 
association companies were threatened with boycotts and with with- 
drawal of all patronage. According to the indictment, inspection and 
rating bureaus and local groups of insurance agents policed these 
conspiracies.’® 

Sustaining that indictment under the Sherman Act, the Supreme 
Court reasoned : 7° 

* * * it is argued at great length that virtually all the States regulate the 
insurance business on the theory that competition in the field of insurance is 


detrimental both to the insurers and the insured, and that if the Sherman Act be 
held applicable to insurance, much of this State regulation will be destroyed. 


Rejecting this contention, the Court concluded : 17 


Whether competition is a good thing for the insurance business is not for us 
to consider. Having power to enact the Sherman Act, Congress did so; if excep- 
tions are to be written into the act, they must come from the Congress, not this 
Court. 


3. The McCarran Act 


Following South-Lastern Underwriters, the Bailey-Van Nuys bill ® 
was introduced to specifically exempt insurance from the provisions of 
the Federal antitrust laws. This bill came close to passage but was 
defeated." And as the chairman of this committee knows, it was 
largely as a result of his efforts that that bill was defeated. 

In its place, Congress passed the McCarran Act, assuring that State 
regulation would continue unimpaired, but apparently allowing for 
some Federal responsibility. Thus, Congress asserted that after a 
short moratorium the antitrust laws apply to the business of insurance 
“to the extent that such business is not regulated by State law.” ” In 
addition, that act specifies that “Nothing contained in this Act shall 
render the * * * Sherman Act inapplicable to any agreement to boy- 
cott, coerce, or intimidate, or act of boycott, coercion, or intimida- 
tion.” #4 

Approving the McCarran Act, the President stated : 

Congress did not intend to permit private rate fixing, which the antitrust act 


forbids, but was willing to permit actual regulation of the rates by affirmative 
action of the States. 


Ill, ACTION TAKEN BY THE DEPARTMENT OF JUSTICE 


Within the McCarran Act’s decade-old scheme for mixed Federal 
and State responsibility, the Antitrust Division has moved principally 


% South-Eastern Underwriters, supra, at pp. 535-536. 
%1Id. at 561. 

17 Tbid. 

18S. 1362, 78th Cong., 1st sess. (1943). 

2S. Rept. 1112, pt. 2, 78th Cong., 2d sess. (1944). 
259 Stat. 33 (1945) ; 15 U.S.C. 1011-1015 (1952). 
2115 U.S.C. 1013(b). 

2 White House press release, Mar. 10, 1945. 
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under McCarran Act section 3(b)—that is, against acts or agreements 
“of boycott, coercion, and intimidation.” 

In United States v. Liberty National Life Insurance Co., for exam- 
ple, a burial insurance company was enjoined from agreeing to deal 
only with certain funeral directors who in turn bought all of their 
burial and embalming supplies from the insurance company’s affili- 
ates. The judgment required the insurance concern to do business 
with any funeral director that met reasonable standards of accepta- 
bility.” ; 2 ek 

Similarly, in United States v. Investors Diversified Services, chal- 
lenged was the coercive practice of tying hazard insurance to mortgage 
loans. The resultant decree required one of the largest residential 
mortgage companies in the United States to terminate agreements 

7 . . . “. 
which gave them an exclusive right to place hazard insurance. Sim- 
ilar agreements are prohibited for the future.* 

Finally, in three recent cases, United States v. Insurance Board of 
Cleveland, United States v. New Orleans Insurance Exchange,* and 
United States v. Baton Rouge Insurance Exchange,” we have success- 
fully proceeded against boycotts by association of insurance agents.? 

The New Orleans Insurance Exchange, for example, is a private 
association of 130 insurance agencies, which controlled approximately 
three-fourths of the fire, casualty, and surety insurance business in the 
New Orleansarea. That group was charged with carrying on a group 
boycott in violation of sections 1 and 2 of the Sherman Act. In the 
words of the district court : 

The group boycott is effected through a series of bylaws of the exchange by 
which members thereof agree to boycott any stock company which plants 
through any except exchange agents in the New Orleans area, to boycott any 
stock company which sells directly to the public, to boycott mutual companies 
irrespective of how or by whom the insurance is sold, and to boycott nonmember 
agencies so that the facilities of companies planting exclusively through exchange 
outlets are denied such agents.” 


The exchange argued, among other things, that its restrictive by- 


laws were intended to protect the American agency system. The 
court emphasized, however, that the evidence showed that mutual 
companies who are not direct writers also use the American agency 
system. In fact, all of the Government’s witnesses were mutual 
agents who are a part of the American agency system. Moreover, 
until 1950 there was an exchange bylaw which applied the boycott 
against participating stock companies using the American agency sys- 


% Civil No. 7719-S, D.C. Ala., June 29, 1954, 1954 Trade Cases 67801. 

* Civil No. 3713, D.C. Minn., June 30, 1954, 1954 Trade Cases 67799. 

*®144 F. Supp. 684 (1956). 

*148 F. Supp. 915, aff'd 355 U.S. 22 (1957). 

* Civil No. 2088, E.D. La., June 27, 1958. 

* Our efforts in this field have not been limited to Htigation. Thus, at the beginning of 
1958, there existed a total nonfarm mortgage debt on one- to four-family houses of $107.6 
billion. (Savings and Loan Fact Book 24 (1958).) Under lenders’ requirements, all of this 
amount and more is covered by hazard insurance. (Mortgagees’ Handbook, Federal Hous- 
ing Administration 1402-2 (1958).) Because of the economic importance of this area to 
millions of homeowners we put into effect a special program to eliminate tying practices in 
the insurance field. In addition to our own investigations, we have set up liaison proce- 
dures with other interested Government bodies whereby we consult with them to determine 
whether any administrative measures can and should be taken. Some of these bodies, such 
as the Veterans’ Administration, the Federal Housing Administration, the Federal National 
Mortgage Association, and the Federal Reserve Board, have cooperated in our program 
directed against mortgage insurance tie-in practices. For example, we issued a statement 
in October 1955, entitled “The Position of the Department of Justice Regarding the Tying 
of Hazard Insurance to Mortgage Loans,” and the Federal nena Administration and the 


Veterans’ Administration distributed copies to all of their approved mortgagees. 
*®Id. at 917. 
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tem, irrespective of their willingness to submit to exchange control. 
Although the bylaw was repealed i in 1950, the evidence showed that 
the boycott continued. Accordingly, the court concluded that the 
reason for the boycott of mutual, as well as participating stock com- 
panies, was not the protection of the American agency system, but 
the prevention of a possible reduction in agency commissions aused 
by reduction in cost of insurance to the public. 

In its decision rendered in February 1957, the court struck down 
this illegal group boycott. This decision has been affirmed by the 
Supreme Court. 

Against the background of these cases, what ambiguities arise in 
the unresolved areas of Federal responsibility. 


IV. UNRESOLVED AREAS OF FEDERAL RESPONSIBILITY 


Principal ambiguities have turned on construction of the McCarran 
Act’s phrasing which applies the Federal antitrust laws to insur- 
ance—“to the extent that such business is not regulated by State law.” 
Responding to the McCarran Act’s invitation, all States have by now 
enacted statutes regulating the business of insurance.*® Based 1: argely 
on the all-industry model proposed by the National Association of 
Insurance Commissioners, these statutes generally permit varying de- 
grees of cooperative ratemaking, via licensed rating bureaus but seek 
to preserve some competition and curb certain practices treated in 
South-Eastern Underwriters. In light of this somewhat variant State 
regulatory pattern, determining whethe ‘rr particular insurance ac- 
tivities are “regulated by State law,” and accordingly exempt from 
Federal antitrust, has given rise to litigati ion. 

Challenged in F7'C' v. National C ‘asualty Co., for example, were 
Commission— 
cease-and-desist orders * * * prohibiting respondent insurance companies from 
carrying on certain advertising practices found by the Commission to be false, 
misleading, and deceptive * * *.°} 


Those orders sought— 


to proscribe activities within the boundaries of States that have their own stat- 
utes prohibiting unfair and deceptive insurance practices as well as within 
States that do not.™ 


In these circumstances, the Commission urged— 


that because Congress understood that in accordance with due procees there are 
territorial limitations on the power of the States to regulate an interstate busi- 
ness, it did not intend to foreclose Federal regulation of interstate insurance as 
a supplement to State action.™ 





*® “Insurance Under the Commerce Clause,” 4, 10-12, report, section of insurance law, 
American Bar Association, 1954. 

a oe Commission v. National Casualty Co., 357 U.S. 560, 561-562. 

Id. at 0 

Id. at 563. A somewhat analogous problem of the constitutional limitations on State 
regulatory power is raised by agreements involving American plus foreign aviation insur- 
ance concerns and covering primarily insurance on oversea flights. (See McHugh, “The 
Role of Competition in Insurance Rate Making,” Journal of District of Columbia Bar Asso- 
ciation, May 1959, pp. 176-177.) Here, State regulatory powers have been held to be 
sharply limited. (See Henderson v. Mayor of New York, 92 U.S. 259; Cooley v. Board of 
Wardens of Port of Philadelphia, 12 How. 299; Chy Lung v. Freeman, 92 U.S. 275.) Pere 
haps even more so than limitations on State power over interstate transactions. (See 
Prudential Insurance Co. v. Benjamin, 328 U.S. 408.) Accordingly, Federal antitrust 
action against restraints by American plus forei insurers, on oversea flight insurance, 
would likely not be foreclosed by the McCarran Act. But see Wilburn Boat Oo, v. Fire- 
man’s Ins. Co., 348 U.S. 310, 321 N. 29 (1955). 
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Crucial to the Court, however, was that petitioner concedes that 
this constitutional infirmity on the power of the States does not operate 
to hinder State regulation of the advertising practices of the respond- 
ents in the instant cases.* Accordingly, the Court concluded that— 
whatever may have been the intent of Congress with regard to interstate insur- 


ance practices which the States cannot for constitutional reasons regulate effec- 
tively, that intent is irrelevant here.* 


Also rejected was the Commission argument that— 
even if the McCarran-Ferguson Act bars Federal regulation where State regula- 
tion has been effectively applied, the exercise of Commission authority in these 
eases should be upheld because the States have not “regulated” within the 
meaning ™ 
of the act. 

Emphasized here was that— 


petitioner does not argue that the statutory provisions here under review were 
mere pretense. Rather, it urges that a general prohibition designed to guar- 
antee certain standards of conduct is too “inchoate” to be “regulation” until 
that prohibition has been crystallized into “administrative elaboration of these 
standards and application in individual cases.” ” 

Upholding the judgment below whieh racated the Commission 
orders, the Court concluded— 
nothing in the language of that act or its legislative history supports the 
distinction drawn by petitioner.® 

Still unresolved, however, is the application of Federal antitrust— 
not as in National Casualty where only an insubstantial amount of 
any advertising goes directly by mail from the company to the public 
(357 U.S. at 562)—but instead where an insurance company, though 
licensed in one State, does business throughout the country almost 
exclusively by the mails. It is this issue that may be before the 
Supreme Court on appeal from the eighth circuit’s decision in 7'rav- 
elers Health Association v. FTC. 

Involved there was a strictly mail-order insuri ince business, ema- 
nating from a Nebraska insurance company’s home office in Omaha. 
The insurance company sent letters into all States but, was licensed 
only in its home State, Nebraska, and Virginia. At the time the FTC 
proceeding was commenced, the Unfair Practices Act of Nebraska 
did not expressly cover false advertising practices outside the State. 
But the Nebraska law was amended while the proceeding was pending. 

The FTC argued that the States into which advertising material 
was mailed were powerless to deal with the problem effectively. 
Rejecting this contention, the eighth circuit noted that all transactions 
were consummated in Omaha. It held that the practices at issue were 
regulated by Nebraska law, and were thus shielded from the regula- 
tory powers of the Commission.*° 


“Td. at 563-564. 

Id. at 564. 

© Tbid. 

87 Thid. 

1d. at 565. 

8 262 F. 2d 241 (8th Cir. 1959). 

“The dissent emphasized, however, “I do not believe * * * that the after-the-fact 


amendment * * * is the kind of regulation by State law Congress had in mind” (262 F. 
2d 241, 245). 
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Petitioning for certiorari, the U.S. position is that— 


Congress did not delegate to any one State the authority to regulate an inter. 
state insurance business. (See United States v. South-Eastern Underwriters 
Association, 322 U.S. 533.) It merely “withdrew from the Federal Trade Com- 
mission the authority to regulate respondents’ advertising practices in those 
States which are regulating those practices under their own laws” (Federal 
Trade Commission v. National Casualty Co., supra at 563). The kind of regu- 
lation imposed by Nebraska cannot effectively protect the inhabitants of the 
other States in which respondent solicits insurance by mail; it can effectively 
protect only the residents of Nebraska (Federal Trade Commission v. Travelers 
Health Association) .* 


VY. COMPETITIVE PROBLEMS PERHAPS WORTHY OF FURTHER EXPLORATION 
BY THIS COMMITTEE IN THE COURSE OF ITS SCHEDULED STUDY 


Beyond ambiguities in the McCarran Act’s coverage highlighted 
by pending litigation, what added competitive issues seem worthy of 
the committee’s exploration? Based on our own experience with in- 
vestigation of particular competitive problems in insurance, one fruit- 
ful area, perhaps of concern to leading insurance industry members, 
might be the extent of freedom to cut rates and alter coverage pres- 
ently accorded fire and casualty insurers. 

A good beginning is the function of rate bureaus. A rate bureau 
may be described ac ~n— 
organization that classifies risks and promulgates rates, usually on the basis 
of statistical data compiled by the bureau or of inspection of risks made by it.® 
Rating Bureaus, however, are not used for all forms of insurance. 

On the one hand, “There are no life insurance rating bureaus.” ** 

Instead, “major reliance” is “placed on minimum reserve require- 
ments which affect rate adequacy only.” The result is that life insur- 
ance companies “come out in the end with different rates to the buyer 
of life insurance.” * 

Regarding “fire and casualty rates,” on the other hand, a— 
regular pattern of control has * * * been established in nearly all States. * * * 
Proposed policies and rate schedules * * * must be filed with the insurance 


department of the State. The rates are to become effective after a specified 
time unless disapproved by the Commissioner * * *.“ 





“ Petition for Writ of Certiorari to U.S. Court of Appeals, Eighth Circuit, pp. 9-10. 

Another problem posed by the McCarran Act’s “not regulated by State law” language is 
whether a simple State antitrust statute, covering insurance along with all other business, 
may be held to exempt insurance from Federal antitrust. A district court has held that 
the general antitrust statute of a State constitutes regulation barring application of the 
Federal antitrust laws, Professional € Business Men’s Life Insurance Co. v. Bankers Life 
(163 F. Supp. 274 (D. Colo. 1958). However, in California League of Independent Insur- 
ance Producers v. Aetna Casualty & Surety Co. (Civ. No. 37,934 (N.D. Calif. 1959) ), the 
district court retained jurisdiction of a private treble damage suit by a group of insurance 
agents against the companies they represent on grounds that the California insurance 
commissioner does not regulate agents’ commissions. The defendants had argued that 
the Cartwright Act, a State antitrust statute of general application, is ‘‘regulation” 
within the meaning of sec. 2(b) of the McCarran Act. 

ee of Insurance Terms,” Chamber of Commerce of the United States (1949), 

“Williams, “Price Discrimination on Property and Liability Insurance,” University of 
Minnesota Press (1959), p. 52, footnote 41. Apparently this has long been the case. As 
the Government’s Supreme Court brief in South-Eastern Underwriters (p. 111) put it: 
“In the practice of fixing life insurance premiums, while all or most of the companies have 
their rates on the same tables of mortality, they modify these tables in use to conform 
with their own experience, use different rates and different factors of administrative 
expense, and come out in the end with different rates to the buyer of life insurance.” See 
also Magee, “Life Insurance” (1958), p. 793. 

“ Government’s Supreme Court brief in South-Eastern Underwriters, p. 111. 

“ Whitney, “Antitrust Policies” (1958), p. 349. 





ru- 


IN 


of 
n- 
it- 
rs, 
4S- 


au 


* + 


nce 
fied 


THE INSURANCE INDUSTRY 925 


Most important, the all-industry model law, enacted in most States,*® 
specified that: 

Every member of or subscriber to a rating organization shall adhere to the 
filings made on its behalf by such organization, except that any such insurer 
may make written application to the (Commissioner) for permission to file a 
deviation.“ 

However, any would-be deviator must notify “such rating organiza- 
tion” which, in turn, is entitled to a “hearing” on whether the devia- 
tion should be allowed.** And, even if a deviator surmounts this 
hurdle, his rate “shall be effective for a period of one year * * *.” 
At the end of a year, then, he may have to begin the process anew. 

The upshot is that any insurer that wishes to compete ratewise may 
face real practical difficulties.*° Activities by insurers pressuring 
uniform rates could reach the point where they might constitute “an 
act of boycott, coercion, or intimidation.” At that point, such acts 
might be amendable to Federal antitrust.” 

Even short of “coercion or intimidation,” however, this committee 
may wish to explore whether the present pattern of casualty and fire 
rate regulation permits as much individual insurer rate and cov- 
erage freedom as legitimate insurance needs might allow. Especially 
so since individual life insurance companies, setting their rates, are 
free from such pressures. 

As one prominent fire and casualty company executive recently 
put it: 

Over the years, regulations have reduced the competitive factor. However, 
a firm stand shouid be taken to change this trend. Any company should be 
able to file a rate which its experience and financial position justifies. This will 
be the salvation of the insurance business and also is a premise of competitive 
rates and good service to the policyholders. 

I have touched on one problem, rate flexibility. There is another 
problem which may be of interest to this committee. 

Viewing the growth of insurance in this country, there are two very 
striking facts. The first is that insurance is probably one of our most 





“At the present date, rate regulatory legislation is on the statute books of all States. 
Nearly all the laws in force are based, with some modification, on the Commissioners All- 
Industry Model” (‘Insurance Under the Commerce Clause,” report of the insurance section, 
American Bar Association (1954), p.4). Similarly note, “The recommended uniform rating 
laws were substantially followed by the legislatures in almost all jurisdictions. Material 
changes were made in a few States’? (Donovan, ‘Regulation of Insurance Under the Me- 
Carran Act,” 15 Law and Contemp. Prob. 485 (1950)). 

47 For the complete text, see PNAIC 397-422 (1946) and PNAIC 410-413 (1947), 

# Thid. 

# For one example, one commentator explained: “[The Insurance Co. of North America} 
has been subjected to nearly 100 administrative hearings and court proceedings involving 
its independent activities * * *. In practically every instance these hearings and court 
proceedings have been initiated, prosecuted, and financed by the membership or a small 
committee of the membership of the vast network of rating organization in the United 
States.” Smith, “Competition and Regulation in the Insurance Industry,” address, 
Williams College 17, Apr. 9, 1958. See also Dirlam and Stelzer, ‘The Insurance Industry: 
a Study in the Workability of Regulated Competiticn,” 107 Pa. L. Rev. 199 (December 

}. 

5 American Tobacco Co. v. United States, 328 U.S. 781, 809 (1946): U.S. v. Frankfort 
Distilleries, 324 U.S. 293 (1945) ; Swift & Co. v. U.S., 196 U.S. 875, 396 (1905) ; Kobe v. 
Dempsey Pump Co., 198 F. 2d 416 (C.A. 10, 1952); Slick Airways, Inc. vy. American 
Airlines, Inc., 113 F. Supp. 199 (D.N.J. 1951). 

5 “Multiple Lines, a Safety Factor,” by Walter Hays (past president of the National 
Association of Independent Insurers), 166 Spectator 31 (July 1958). See also statement 
by one prominent insurance agent: “Only when companies begin to surrender their birth- 
rights, little by little, to bureaus, committees, regulatory organizations * * * did they lose 
that control which would long ago have permitted an unfettered approach to competition 
of any character.” Vol. 86, Insurance Field No. 35, p. 5 (Aug. 30, 1957).; see also state- 


ment of executive vice president, State Capital Insurance Co., Raleigh, N.C., id. 4 
D. 7 (Oct. 25, 1957). ii 
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rapidly expanding growth industries, as shown in a recent study 
by the National Bureau of Economic Research. Second, what has 
happened concentrationwise during the period of this growth is most 
striking—there has been a concentration decline. In the face of a re- 
markable growth in insurance, then, there has been a decline in con- 
centration of assets among leading companies in the industry. 


I 


According to the National Bureau, total assets held by all types of 
insurance organizations stood at $2.3 billion in 1900. By 1929 they 
had reached $25 billion—a greater than tenfold increase. By 1952, 
they had reached a total of $149.2 billion—nearly 6 times the 1929 
total, and more than 64 times the total in 1900. Whereas insurance 
represented 11.9 percent of the total assets among all main groups of 
financial institutions in 1900, by 1952 insurance represented 26.8 per- 
cent of the total. 

In the field of life insurance—the largest category of insurance— 
admitted assets have been nearly doubling during each of the past 
four decades. From $14.4 billion in 1927 they rose to $26.2 billion in 
1937, to $51.7 billion in 1947, and to $101.3 billion in 1957. 


II 





In the face of this remarkable growth in insurance, there has been 
a decline in concentration of assets among leading companies in the 
industry. For example, the 49 largest life insurance companies owned 
97.8 percent of the total assets of all U.S. companies in 1906. By 
1947 the percentage had dropped to 90 percent. In 1957 it was 85.3 
percent. 

A study of concentration changes among the top firms in both life 
insurance and fire and casualty insurance confirms the declining con- 
centration in life insurance, and reveals little change in concentration 
in fire and casualty. As shown by the accompanying table, the four 
largest life insurance companies held 49 percent of the industry’s 
admitted assets in 1939. By 1957 the figure had been reduced to 44.1 
ee In fire and casualty insurance the four largest companies 
1ad 9.4 percent in both 1937 and 1955 (the latest available concentra- 
tion percentages in that branch). 


TABLE I.—Concentration of admitted assets in largest insurance companies 











Life Fire and casualty 
1939 1955 1957 1939 1955 1957 
a 5 Oe ae | acing ecg aalailie 
Industry total (millions) -..........._.-..- $29, 243 | $90, 432 | $101, 300 $4, 800 | $21, 700 () 
| — 
Percent of industry assets held by— | | 
Largest firm._..________ i ei 17.6 | 15.4 15.3 | 2 6 29} (1) 
ONO sos Seo 49.0 | 44.8 | 441 | 9 4 | 9.4 (1) 
Largest 10_..____- icive ee bat 70. 2 | 64. 6 63.7 | 18.1 196] () 





1 Not available. 


Sources: Whitney, 2 Antitrust Policies, 379; Twentieth Century Fund (1958); Moody’s Banks and 
Finance Manual 34 (1958). 
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Decreasing concentration in a rapidly growing industry is a healthy 
economic sign. It reflects a wide diffusion of financial operation. 
This is a trend to be encouraged. 

The only point I seek to make here is that we have an opportunity 
to avoid locking the barn door after the horse has gone. If this trend 
toward deconcentration is allowed to go unchecked by any counter- 
vailing trend in insurance mergers, there may be some real hope for 
an increasingly competitive insurance industry. 

Mr. McHueu. Mr. Bicks, may I interrupt you at this point and ask 
you whether or not your studies reflect any increase in concentration 
in any elements of the insurance field ? 

Mr. Bicxs. Our studies are focused principally on life, fire and 
casualty as the principal broad elements. 

I have presented no data on narrower lines. We focused on those 
three broad lines for insurance description, because they reflect the 
principal breakdowns of published data. 

Senator O’Manonery. Will you state again what the source of these 
statistics is? 

Mr. Bicxs. Largely Moody’s Banks and Finance Manual, checked 
year by year. Completely published data. 

Senator O’Manoney. Yes, but summarized by whom? 

Mr. Bicxs. By the Antitrust Division of the Department. 

Senator O’Manoney. These statistics, then, are the product of the 
Antitrust Division after reviewing competent statistical work in pri- 
vate hands? 

Mr. Bicxs. Yes, sir. I would modify that in only one way. The 
Twentieth Century Fund put out a study compiling these statistics, I 
think up through the early 1950’s and for the earlier years, I am not 
sure that we checked the fund’s computations. 

Senator O’Manonery. You said, as I remember, that the degree of 
concentration has declined during the last four decades. 

Mr. Bicks. Right. 

Senator O’Mauoney. Will you give those figures again ? 

Mr. Bicxs. I would be happy to. 

The 49 largest life insurance companies owned 97.8 percent of the 
total assets of all U.S. insurance companies in 1906. By 1947, the per- 
centage had dropped to 90 percent. In 1957 it was 85 percent. 

A study of concentration changes among the top firms in both life 
insurance and fire and casualty insurance confirms the declining con- 
centration in life insurance and reveals little change in concentration in 
fire and casualty. 

Senator O’Manoney. The summary of all your figures is this, as I 
get them, that while in 1906 there was a concentration amounting to 
97 percent, it has been reduced in 51 years by 12 percent to 85 percent. 

Mr. Bricks. Right. 

Senator O’Manonry. Eighty-five percent concentration, which you 
thus reveal in the insurance field, compares in what manner with con- 
centration of economic power in other fields that the Antitrust Divi- 
sion handles ? 

Mr. Bicks. That, of course, is the significant question. And it com- 
pares well from a competitive point of view. After all, there are 49 
major companies. 


47932—60— pt. 2 2 
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Compare this figure with autos with four American producers all 
told. Or steel, with roughly eight or nine producers that have 80 per- 
cent of ingot production. 

My only point in presenting these figures to the committee is to 
point to the need for some inquiry into the merger problem in insur- 
ance. This is not an area where there are only six or seven principal 
firms left. Then, focusing concern on mergers would be in a sense 
locking the barn door after the horse is out. 

Viewing the pattern of growth and deconcentration, in light of 
the recent reported mergers of insurance companies, this committee 
might well wish to survey the effectiveness of State inquiry into such 
mergers, particularly the significance that State officials give competi- 
tive factors in passing on such mergers. 

Senator O’Manonry. May I ask you this question: I know that the 
Department of Justice has appeared before the Judiciary Committee, 
before this subcommittee, and its representations were carried out by 
the full committee in your support of the so-called prenotification bill 
in the case of industrial mergers. 

That indicates, I take it, an opinion on the part of the Antitrust 
Division of the Department of Justice, to fortify the Attorney Gen- 
eral, that the merger of companies is a serious problem for the con- 
sideration of those who wish to preserve what we call free enterprise, 
is it not? 

Mr. Bricks. Yes, it may well be. 

Senator O’Manonry. And the further the progress made by the 
merger movement, the greater the concentration of control results, 
does it not ? 

Mr. Bicxks. Yes, generally. I think it might be helpful if I submit 
those statistics for your record. 

Senator O’Manoney. They may be accepted in the record. 

Mr. Bicxs. Along with my statement. What I have done is col- 
lected some of the important recent mergers, tried to relate them to 
this historical context of growth, and also one sample pattern of State 
legislation touching on insurance mergers. 

(The material referred to may be found on p. 944.) 

Mr. Bicxs. More striking, in New York there is a statute known as 
the Little Clayton Act, which seems to go in some direction, at least, 
toward incorporating our traditional Clayton Act standards, into the 
decision as to whether or not insurance companies may merge under 
State law. 

Increasing the susceptibility of insurance mergers to Federal anti- 
trust proceedings may not involve a drastic departure from standards. 
However, we have made no survey of every one of the State laws. 
In addition, we don’t know how the insurance commissioners admin- 
ister those. All I am suggesting is that it is a problem that the 
committee might want to go into. 

Senator O’Manoney. I am sure it will be. It is a matter of fact, 
is it not, that State laws, like this Clayton Act provision of the State 
of New York, deal with merging companies which have been created 
in various States? 

Mr. Bicxs. That is true. 

Senator O’Manoney. In other words, the insurance companies cre- 
ated in one State operate throughout many States. 

Mr. Bicxs. They certainly do. 
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Senator O’Manoney. And the question to be asked is to what extent 
one State can set a pattern for adequate public regulation for all the 
States affected by the operations of such a merger? 

Mr. Bicxs. That is correct. 

Senator O’Manonry. Mr. McHugh, do you care to ask any 

uestions ? 

Mr. McHvceun. Mr. Bicks, in reference to these statistical studies 
you have just described, they refer generally to the position reflecting 
the concentration in major classes of insurance. Do you have any 
figures which show the extent of concentration in insurance by differ- 
ent lines, a breakdown of insurance within a particular class? 

Mr. Bricks. It is my understanding that such detailed data are not 
published by Moody’s, and I do not have such a breakdown. 

Mr. McHueu. You have also indicated, Mr. Bicks, the degree of 
concentration in terms of the percentage of control of the assets by 
major companies. Have you any figures to show what percentage of 
the premium dollar is controlled by the major companies in either the 
life or the fire and casualty field ? 

Mr. Bricks. I'll check that.52 That may be a more ready relation 
in the insurance field between assets and premiums than in other 
fields. 

Mr. McHuen. Your view is that the picture on concentration as 
reflected in the asset statistics would pretty well reflect 

Mr. Bicxs. Pretty well, but I wouldn’t want to be bound by that. 
T don’t believe Moody’s lists the premiums. You see the problem, as 
you know, is that data are not very reliable, at least within the Federal 
Government, within that area. Published reports, for example, the 
Federal Trade Commission merger report, do not cover insurance 
mergers. 

Senator O’Manonry. May I interrupt at this point? 

T am called to the telephone for an emergency call. Senator Hart 
is here. Will you proceed ? 

Mr. Bicxs. They are just the best we have got, and I thought they 
would be of interest to you. 

Mr. McHuven. Senator Hart, if I may, I would like to put into the 
record at this time some documents which we think would be appro- 
priate at the beginning of these hearings. 

Senator Harr (presiding). They may be inserted, without objec- 
tion. 

Mr. McHuen. One is a copy of the McCarran-Ferguson Act, or 
Public Law 15, 79th Congress, chapter 20, ist session. 

(The document referred to is as follows:) 





[Pustic LAw 15—79TH CONGRESS] 
[CHaPrer 20—I1st SESSION] 


[S. 340] 


AN ACT To express the intent of the Congress with reference to the regulation of the 
business of insurance 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Congress hereby declares that the 
continued regulation and taxation by the several States of the business of insur- 





®3 See antitrust supplemental submission on the 10 leading premium producers in 43 lines 
of insurance for 1957. 
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ance is in the public interest, and that silence on the part of the Congress shall 
not be construed to impose any barrier to the regulation or taxation of such 
business by the several States. 

Sec. 2. (a) The business of insurance, and every person engaged therein, shall 
be subject to the laws of the several States which relate to the regulation or 
taxation of such business. 

(b) No Act of Congress shall be construed to invalidate, impair, or supersede 
any law enacted by any State for the purpose of regulating the business of in- 
surance, or which imposes a fee or tax upon such business, unless such Act spe- 
cifically relates to the business of insurance: Provided, That after January 1, 
1948, the Act of July 2, 1890, as amended, known as the Sherman Act, and the 
Act of October 15, 1914, as amended, known as the Clayton Act, and the Act of 
September 26, 1914, known as the Federal Trade Commission Act, as amended, 
shall be applicable to the business of insurance to the extent that such business 
is not regulated by State law. 

Sec. 3. (a) Until January 1, 1948, the Act of July 2, 1890, as amended, known 
as the Sherman Act, and the Act of October 15, 1914, as amended, known as the 
Clayton Act, and the Act of September 26, 1914, known as the Federal Trade 
Commission Act, as amended, and the Act of June 19, 1936, known as the Robin- 
son-Patman Antidiscrimination Act, shall not apply to the business of insurance 
or to acts in the conduct thereof. 

(b) Nothing contained in this Act shall render the said Sherman Act inap- 
plicable to any agreement to boycott, coerce, or intimidate, or act of boycott, 
coercion, or intimidation. 

Sec. 4. Nothing contained in this Act shall be construed to affect in any man- 
ner the application to the business of insurance of the Act of July 5, 1935, as 
amended, known as the National Labor Relations Act, or the Act of June 25, 
1938, as amended, known as the Fair Labor Standards Act of 1938, or the Act 
of June 5, 1920, known as the Merchant Marine Act, 1920. 

Sec. 5. As used in this Act, the term “State” includes the several States, 
Alaska, Hawaii, Puerto Rico, and the District of Columbia. 

Sec. 6. If any provision of this Act, or the application of such provision to any 
person or circumstances, shall be held invalid, the remainder of the Act, and the 
application of such provision to persons or circumstances other than those as to 
which it is held invalid, shall not be affected. 

Approved March 9, 1945. 


Mr. McHveu. Senator O’Mahoney previously referred to a letter 
which he received from Judge Victor Hansen, then the Assistant At- 
torney General in charge of the Antitrust Division, dated December 
12, 1958, in response to his letter of October 6, 1956. 

(The letter referred to is as follows ) 

DECEMBER 12, 1958. 
Hon. Josepu C. O’MAHONEY, 
U.S. Senate, 
Committee on the Judiciary, 
Washington, D.C. 


My Dear SENATOR O’Manioney: I want to thank you for your thoughtfulness 
in calling upon me last month to discuss problems involving the application of 
the antitrust laws to the insurance business, as outlined in your letter of 
October 6, 1958. I would like to indicate to you briefly some of the problems in 
this field, and advise you of the actions which the Division has taken and the 
results which have been achieved. 

1. As a result of a preliminary analysis of the evidence developed by the 
Senate Antitrust and Monopoly Subcommittee dealing with aviation insurance 
(which you kindly made available to us), I directed that a further investiga- 
tion should be conducted, to determine whether certain activities of the domestic 
aviation insurance groups may involve violations of the Sherman Act. That 
investigation is now in progress. 

2. The extent to which the antitrust laws are applicable to the insurance busi- 
ness is, to a considerable extent, still an unresolved question. In Federal Trade 
Commission vy. National Casualty Co. (357 U.S. 560), the Supreme Court held last 
June that the McCarran Act “withdrew from the Federal Trade Commission the 
authority to regulate” unfair and deceptive insurance practices by insurance 
companies “in those States which are regulating those practices under their 
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own laws” (p. 563). However, the McCarran Act expressly provides that noth- 
ing therein “shall render the said Sherman Act inapplicable to any agreement to 
boycott, coerce, or intimidate, or act of boycott, coercion, or intimidation. Under 
this exception, we have successfully proceeded against local insurance boards 
which, by various forms of “boycott, coercion, or intimidation,’ have sought to 
place competitive handicaps in the way of mutual insurance companies, or to 
limit the freedom of individual insurance brokers to do business on such terms 
and with such companies as they choose. (See United States Vv. Insurance 
Board of Cleveland, 144 F. Supp. 684 (D. Ohio, 1956) ; United States v. New 
Orleans Insurance Exchange, 148 F. Supp. 915 (D. La., 1956), affirmed, 355 U.S. 
22 (1957).) Since the National Casualty case dealt only with false and mis- 
leading advertising practices, I do not believe that it precludes us from proceed- 
ing against other activities by insurance companies which, even though subject to 
State regulation, nevertheless involve boycott, coercion, or intimidation. Further- 
more, the National Casualty case does not hold that the Commission has no 
jurisdiction over the purely interstate aspects of insurance (compare 357 U.S. 
at 564; cf. American Life and Accident Insurance Company v. Federal Trade 
Commission, 255 F. 2d 289 (C. A. 8), certiorari denied, Oct. 27, 1958). ; ; 

However, the National Casualty case does indicate that the limitations which 
the McCarran Act imposes upon our jurisdiction to deal with insurance com- 
pany activities which are subject to State regulation, exist without regard to 
how effective such regulation may be. For example, we recently considered a 
proposed merger (which had been reported in the press ) between a large prop- 
erty insurance company and a life insurance company. Since the pertinent State 
insurance statutes contain so-called Little Clayton Acts, we concluded that the 
Clayton Act was not applicable to the merger. 

3. The actions which we have already taken to deal with coercive end pressure 
tactics in the insurance business have produced tangible benefits. One of our 
endeavors has been directed against the practice of certain lending institutions 
of compelling homeowners to purchase insurance from them in connection with 
obtaining a mortgage. The National Association of Mutual Insurance Agents 
recently advised us that our efforts to eliminate this tie-in practice “have been 
successful in securing for thousands of property owners throughout the United 
States the right to place such property insurance with insurance companies and 
through agents of their own selection * * *.” We are, of course, continuing to 
investigate all responsible complaints which indicate that mortgage lenders are 
attempting to prevent borrowers from placing insurance on the mortgaged 
property with companies or through brokers of their own selection. Another 
tangible result of our antitrust activity in the insurance field is reflected in re- 
cent reports in the insurance press that the decisions in the New Orleans and 
Cleveland Insurance Board cases, supra, have resulted in most local insurance 
boards revising their bylaws to eliminate their “in-and-out” and similar boycott 
rules. 

4. We are now conducting a full field investigation of alleged coercive acts 
by ratemaking bureaus and their associated advisory bodies. 

5. Since our insurance program is, to a considerable extent, still in the in- 
vestigative stage, we do not now have any suggestions with respect to proposed 
legislation dealing with the applicability of the antitrust laws to insurance. 
We would appreciate receiving from you any additional material which mav be 
developed in the course of your committee’s hearings. I would also, of course, 
appreciate receiving any further views which you may have with respect to 
the problem. 

Sincerely yours, 
Victor R. HANSEN, 
Assistant Attorney General, Antitrust Division. 


Mr. McHuen. Mr. Bicks has made reference to two important 
court decisions which will play an important part in the continuing 
course of these insurance hearings. I would like to ask that they be 
made a part of the record. 

The rst is the decision of the Supreme Court dated June 30, 1958: 
Federal Trade Commission v. National Casualty Company, and Fed- 
eral Trade Commission v. The American Hospital and Life Insurance 
Company. 

Senator Harr. They will be made a part of the record. 
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(The document referred to may be found on p. 1901.) 

Mr. McHvueu. The other case is the decision of the U.S. Court of 
Appeals for the Eighth Circuit in Travelers Health Association v. 
Federal Trade Commission, dated January 18, 1959. 

(The document referred to may be found on p. 1903.) 

Mr. McHueu. Mr. Bicks, I am very much interested in your testi- 
mony where you suggest that one of the principal areas where anti- 
trust can play an important role in the insurance area, in view of the 
picture you reflected of decreasing concentration, would be in your 
ability to forestall the merger movement by the application of the 
Federal antitrust laws. 

Are you now satisfied that the Federal antitrust laws, as they now 
apply to this problem, are adequate to enable the Department of Jus- 
tice to take whatever action is necessary to deal with mergers ? 

Mr. Bicxs. First, I don’t know that there is a merger trend in 
insurance. 

Mr. McHven. Could you tell the committee what general factual 
information it would be that the Department has on this? 

Mr. Bicks. We have listed the six publicly reported mergers cata- 
loged by our staff in the last 7 months. J don’t know how this figure 
relates to any period of the past. So I don’t think I could character- 
ize this as a trend. 

Mr. McHueu. Are these mergers in any particular field ? 

Mr. Bricks. By coincidence, they happen to be all fire and casualty, 
I believe. 

Mr. McHueu. Are these acquisitions by one fire and casualty com- 
pany of another fire and casualty company ? 

Mr. Bricks. In some part, and in some part in different lines. I 
don’t mean to suggest, to follow up on your question, that all or any 
one of them may have violated section 7. I simply present the listing 
to you as relevant data. 

Mr. Cuumpris. You say six major mergers? 

Mr. Bricks. Yes. They all happened to be of substantial signifi- 
cance. 

Second, as to the adequacy of the State handling of the problem I 
really can’t generalize about that, because in terms of reported deci- 
sions there are so few. We really don’t know what the actual prac- 
tice has been of various State insurance commissions. This is one of 
the things that these hearings might develop. We don’t know how 
State insurance commissioners have flushed out the statutory skeleton 
in passing on insurance mergers. 

Third, only in light of that kind of study might one precisely deter- 
mine the extent, if at all, that State criteria may differ from regular 
Clayton Act standards. We don’t have that data now. We can 
examine the State statutes. And the language in the State statutes 
seems to be more or less like the Federal Clayton Act but we do not 
know how the State insurance commissioners apply the broad statu- 
tory criteria to particular cases. 

Mr. McHueu. Have there been any mergers which the Department 
of Justice has examined which it feels may have anticompetitive im- 
> but where it felt it is powerless to act because of the State 
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Mr. Bicxs. Our letter to you, dated the 12th, I believe, refers to one 
merger investigation underway where we felt we were precluded by 
State law. 

Mr. McHveu. Can you tell us what the facts of that case are? 

Mr. Bricks. I would prefer not to go into that publicly. 

Mr. McHveu. Mr. Bicks, reading now from that portion of the 
letter in question, which is the letter from Judge Hansen dated Decem- 
ber 12 to Senator O’Mahoney, I read in part: 

However, the National Casualty case does indicate that the limitations which 
the McCarran Act imposes upon our jurisdiction to deal with insurance company 
activities which are subject to State regulation, exist without regard to how 
effective such regulation may be. For example, we recently considered a pro- 
posed merger (which had been reported in the press) between a large property 
insurance company and a life insurance company. Since the pertinent State 
insurance statutes contain so-called little Clayton Acts, we concluded that the 
Clayton Act was not applicable to the merger. 

I assume from this you are telling Senator O’Mahoney that the 
Department of Justice concluded there that they were powerless to act. 

Mr. Bicxs. That is right. I thought you wanted me to analyze the 
facts of that case. 

Mr. McHven. In view of the fact that this is a matter apparently 
where you were unable to act because of the law, do you think it would 
be appropriate to tell us what the facts of that case were ? 

Mr. Bicxs. Well, I would say it is pretty clear what the case was. 

Mr. McHwueu. I would like the Department’s views as to whether or 
not in its study of this merger it concluded that the merger may have 
had anticompetitive implications. 

Mr. Bicxs. We certainly did. It does not follow from that, how- 
ever, that, absent a Connecticut statute, we would have sued. I think 
it posed some very real problems or we wouldn’t have gone into it, 
obviously, as far as we did. 

Mr. McHveu. I understand you told us, Mr. Bicks, you concluded 
as a result of this study that the mergers did have anticompetitive 
implications which may be injurious to the public, and nevertheless the 
Department of Justice concluded it was powerless to act under the 
Clayton Act because of the presence of State laws in this area. 

Mr. Bicxs. That is true. 

Mr. McHven. Because of this, do you feel there is a need for any 
change in the Federal antitrust laws in this area ? 

Mr. Bicxs. I think there is sufficient likelihood of a need to warrant 
a really thorough study. We don’t have the facilities to make that 
study—particularly to determine how the State insurance people 
scrutinize mergers. I would not suggest that on the basis of one case 
there is sufficient need for congressional action. I would suggest that 
it may highlight a significant enough problem so that this committee 
embarked on really the first significant study of the insurance industry 
in nearly a decade, 15 years, might wish to look into it. 

I would say this, if you do go into it, I think it would be our obli- 
gation at the end of the hearings to come up with a very specific recom- 
mendation as to what, if any, need for amendment exists. At this 
point we at least don’t know enough about the actual State practice to 
make such a recommendation. But it is true in one case we were fore- 
closed from serious consideration of whether or not a suit should be 
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filed by the interrelation of the Connecticut statute and the National 
Casualty case. We may know more on that issue, by the way, if the 
Supreme Court takes certiorari in the 7’raveler’s Health case. 

Mr. McHven. In the course of your examination of this factual pic- 
ture in the insurance merger field, have you dev eloped any informa- 
tion indicating the extent to which the multiple line insurance prob- 
lem has augmented and increased the danger of the merger problem? 

Mr. Bicxs. You mean the extent to which companies are now han- 
dling more than one line? 

Mr. McHven. Because of the development of the multiple line 
where it is apparently necessary for one insurance company, to be 
engaged in other lines, does that increase the tendency to broaden the 
line to the merger route ? : 

Mr. Bioxs. Generally, the multiple-line trend has encouraged in- 
surance competition. It has enabled one company to meet other com- 
panies on a variety of levels and in a variety of lines. I don’t know 
the extent to which these six mergers were inspired by multiple-line 
problems, to respond directly to your question. 

Mr. McHven. Mr. Bicks, in connection with your analysis of the 
State rating laws and State rating regulations—which is a matter 
to which this subcommittee has announced it will address itself in 
considerable detail in these hearings—based upon your analysis of the 
State regulatory scheme in the rate field, on the kind of rate regula- 
tion that has developed, could you enlighten this committee any fur- 
ther as to whether or not you believe that this scheme of regulation 
generally has been in conformity with the pur pose and the intention of 
the McCarran Act in protecting and preserving competition in the 
insurance field ? 

Mr. Bicxs. Mr. McHugh, if that was the purpose of the McCarran 
Act, these hearings w ould be more e easily focused. 

This is the area where the largest number of insurance people have 
complained. You have some very fine public statements by people 
in the industry as to the impact of this State regulatory pattern on 
their ability to file lower rates, on their ability to extend cover age. 

So I would say that this is probably an area that would w arrant 
very intensive further inquiry. 

Mr. McHveu. Have you made an analysis to determine whether or 
not the kind of regulation you have under the all-industry model rat- 
ing laws compares with the type of rate regulation which you get in 
California, or in different types of regulatory statutes such as in 
Texas, and in X case, which system seems the best to encourage and 
preserve competition ? 

Mr. Bicxs. No, we have not. We have had some dealings with the 
Texas situation. As you correctly point out, there is some variation 
in the State treatment of the problem. 

I guess you have Texas, on the one hand, which probably goes as 
far as any State toward discouraging deviation. On the other hand, 
you do have States that have simply used the model codes as dis- 
couragements to deviation. Answering your question would involve 
a tremendous statistical job of tabulating exactly the percentages of 
deviations in each of these States and the significance of the 
deviations. 

Is that what you mean? 
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Mr. McHven. In part. 

Do you believe that a system of rate regulation such as employed 
in Texas where the rates are actually fixed by the legislature is the 
ty ype of law which is consistent with the McCarran Act ¢ ? 


{r. Bicxs. I guess the question you are asking is, Is the Texas law 
unconstitutional ¢ 7 


Mr. McHveun. Or is it lawful; is it right? 

Mr. Bicks. I don’t think I would want to answer that without 
truly close thought. 

Mr. McHucu. What we are trying to find out is whether or not the 
Department of Justice has analyzed any of the State statutes to deter- 
mine which type of State law does seem the best to preserve and pro- 
tect competition, and whether or not those laws are consistent with 
the McCarran Act, and whether or not in your opinion they are 
lawful. 

Mr. Bricks. Well, we have corresponded with the Texas insurance 
commissioner on this matter. I would like to reread that. I don’t 
recall the exact status of our dealings with him. 

Mr. McHueu. Mr. Bicks, what is the opinion of the Department 
of Justice with reference to State laws which make mandatory 
membership in rating bureaus? 

Mr. Bricks. It certainly discourages competition from deviators. 
You mean is it consistent with the McCarran Act? 

Mr. McHven. Is that consistent with the McCarran Act? 

Mr. Bicxs. I would say you have there much the same problem as 
you have in the case of Texas. Quite obviously since we haven’t 
brought any suits to test the constitutionality of those laws, I wouldn’t 
be prepared to testify before this committee that they were invalid. 

Mr. McHueu: I wonder whether you would state for the benefit of 
the committee the views of the Department of Justice of the way 
that type of statute does affect competition ¢ 

Mr. Bicxs. Well it affects competition by discouraging deviation 
from rate bureau fixed rates and rate bureau encouraged coverages. 
And, after all, this is the principal area of competition in the fire 
and casualty field. 

If you have got to belong to a rate bureau, and if you have to go 
through a protracted hearing at which the rate bureau may be heard 
before you can deviate from “the rate bureau's rates, you are not very 
likely to do so. Especially when the period of permissible deviation 
is only a year. And the panes are you can be tied up in hearings 
for a good portion of the year, while at the end of the year you have 
to begin all over again. That ty pe statute increases the cost of devia- 
tion. And its competitive consequences are pretty cleat 

But to go beyond that and draw the line as to wlhae those State 
statutes fall in ‘terms of constitutionality, because of the McCarran 
Act, is one that wolud be quite hard to do in oral testimony. 

Mr. McHucu. I understand your testimony to be that ‘State laws 
which do make mandatory membership in rating bureaus have the 
effect of discouraging, or in some cases, stifling competition. 

Mr. Bicxs. Under the present pattern, yes, because they effectively 
cramp independent filings. 

Mr. McHven. Mr. Bicks, I would like to read to you from a por- 
tion of a speech delivered by Judge Hansen when he was Assistant 
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Attorney General in charge of the Antitrust Division, on October 16, 
1957, before the National Association of Independent Insurers, where, 
with respect to the areas of rates and rating bureaus, he felt that 
there may be some serious problem as far as the Federal antitrust 
laws were concerned. He made the following observations: 

With respect to these rating bureaus and their advisory bodies, it should be 
noted that when an out-of-State insurance organization recommends the adop- 
tion of rates or standardized provisions in insurances underwritten in a State 
in which they have not filed as a rating bureau, or as an advisory body, they 
may be engaged in illegal activities, and the acceptance of these recommenda- 
tions by the local rating bureau may result in illegal price fixing, or other 
unreasonable restraints of trade. 

Could you give the subcommittee the benefit of any further views 
you may have concerning what was involved in this type of activity? 

Mr. Bicxs. Well, I think the statement is pretty clear as to what 
was involved. You have the problem of not only the rating bureau 
operating within its authorized territorial jurisdiction, that is, with- 
in the boundaries of one State, responsible to one Commissioner, but 
the problem of different rating bureaus and advisory groups through- 
out the country getting together not only to pool statistical data to 
more reasonably gage the likelihood of losses, burning rates, and the 
like, but also perhaps to set the ultimate rate. In short, much more 
than just the ordinary burning rates may go into the calculations of 
the ultimate rate, factors such as administrative expense and profit. 
It is one matter for rating bureaus to get together and for companies, 
members of different rating bureaus, to get together to pool statistical 
data. 

It is another matter to get together with Advisory Group V, and 
agree on rates to be filed. That is the particular problem. 

Mr. McHveu. That is, as among different rating bureaus, or dif- 
ferent organizations? 

Mr. Bicxs. That is right, companies members of different rating 
bureaus or advisory groups. 

Mr. McHvuexu. You would take the view that although different 
rating organizations may be properly licensed within given States, if 
there appears to be an agreement among those rating bureaus concern- 
ing the rates that are to be filed within their respective States, this 
may be an illegal price-fixing conspiracy ? 

Mr. Bricks. It certainly raises the problem. 

Mr. McHveu. I am wondering whether or not this statement had 
reference to the activities of rating bureaus operating outside par- 
ticular jurisdictions, or whether or not your studies were more confined 
to the activities of the so-called advisory groups or trade associations 
from which such recommendations might emanate ? 

Mr. Bicxs. I think primarily the latter. But the first, the former 
was involved, too. 

Mr. McHveu. So that the recommendations concerning rates by 
trade associations or by advisory agencies to various State rating 
bureaus, in turn may have been accepted by those various rating bu- 
reaus, and if the initial advisory agency was not licensed in those 
States, this may be an illegal conspiracy under the Sherman Act? 

Mr. Bricks. It certainly may raise problems. 

Senator O’Manoney (presiding). Mr. McHugh, have you put in 
the record the response of Judge Hansen? 
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Mr. McHuen. Yes, we have Judge Hansen’s response to your let- 
ter in the record. 

(The letter referred to may be found on p. 980.) 

Senator O’Manoney. Senator Hart, any questions? 

Senator Hart No, thank you, Mr. Chairman. 

Senator O’Manonery. Do any of the senatorial representatives de- 
sire to ask any questions at this point ? 

Mr. Peck. Yes, Mr. Chairman. 

Mr. Bicks, you mentioned that within the life, fire, and casualty 
insurance industries you have noted a very rapid expansion during 
recent years, and also oddly enough a decline in concentration. 

My question, sir, is: Did your study in these fields also indicate a 
substantial number of new entries into the field, or perhaps any new 
entries? 

Mr. Bricks. Yes. 

Mr. Peck. Would the new entries in the field, sir, explain to some 
extent the decrease in concentration which isn’t normally found ? 

Mr. Bicxs. I would think so. 

Mr. Peck. Would that be a major factor in the conclusion you drew ? 

Mr. Brcxs. I think so. That isa very healthy thing, new companies 
coming in. 

Mr. Peck. Is there any evidence, to your knowledge, sir, that any 
of these new entries were, financially unstable or unsound, or in any 
other way not beneficial to the industry ? 

Mr. Bicxs. I don’t know enough to answer. 

Mr. Peck. There is no evidence of that that you have? 

Mr. Bricks. I don’t know of that. 

Mr. Precx. Then, we do find there have been a substantial number 
of new entries into these three lines of insurance? 

Mr. Bicxs. Substantial, in relation to the number of firms in each 
line, yes; not absolutely. 

Mr. Peck. Thank you very much. 

Senator O’Manoney. Perhaps the chairman ought to say at this 
point, so that the record may not be too unclear, that there have been 
revelations of several unsound insurance companies formed in vari- 
ous States. I know that the State of Texas has taken active steps 
against some of the unsound insurance companies that were formed, 
and that prompts me to ask this other question about concentration: 
As you stated, Mr. Bicks, the decline in concentration is based upon 
the 49 companies which were found in 1906 to have 95 percent of the 
business; is that not right? 

Mr. Bicxs. Yes, 97 percent. 

Senator O’Manonry. And the succeeding figures that you gave 
were likewise based upon 49 corporations, were they not ? 

Mr. Bicks. Yes. 

Senator O’Manoney. Have you made any check to see what the 
degree of concentration was on the basis of the 20 largest corpora- 
tions, 8 largest corporations, and 4 largest corporations, as was done 
by the census of manufactures in its study of concentration in the 
manufacturing industry ? 

Mr. Bicxs. Yes, I have. My figures are broken down by 10, 4, 
and 49. 

a O’Manoney. Are they in the statement that you put in the 
recor 
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Mr. Bicxks. Yes. It is equally—it corresponds roughly the same. 

Senator O’Manoney. It corresponds? 

Mr. Bricks. Yes. 

Senator O’Manoney. What, then, is the present concentration of 
insurance assets in the four largest corporations ? 

Mr. Bricks. By percentage of industry assets, 44.1. 

Senator O’Manoney. And the eight largest ¢ 

Mr. Bricks. Forty-four—I don’t have 8; I have 10. 

Senator O’Mauonery. You have 10? 

Mr. Bicks. Yes. 

Senator O’Manonry. What is 10? 

Mr. Bicks. The 10, in 1957, are 63.7. 

Senator O’Manonry. In other words, more than 50 percent of all 
the insurance assets in 1957 

Mr. Bicxs. Life insurance, sir. 

Senator O’Manoney. Pardon me? 

Mr. Bicxs. Life insurance. 

Senator O’Mauoney. Life insurance, yes; I meant life insurance. 

More than 50 percent of the assets of all life insurance companies 
in 1957 were owned by the 10 largest companies ? 

Mr. Bicxs. That is right, sir. 

Senator O’Manonry. That is concentration, is it not? 

Mr. Bicxs. It certainly is. 

You might be interested in the fire and casualty. There is a much 
different picture there, of course, because the largest 10 in fire and 
casualty for the later year had only 19.6. 

Senator O’Manoney. They had only 19.6? 

Mr. Bicks. Yes. So you havea tremendous difference. 

Senator O’Manonry. That is a great difference. 

Mr. Bricks. Yes, it isa great difference. 

Senator O’Mationey. Thank you very much. 

Any other questions? 

Mr. Krrrrre. Mr. Bicks, I would like to check with you in relation 
to—— 

Senator O’Manonry. Won’t you please state your name and the 
Senator you represent, so the record will be clear? 

Mr. Kirrrm. I am Nicholas Kittrie, and I am asking questions for 
Senator Wiley. 

I would like to check with you on this question of new entries. Ap- 
parently there have been many new entries in the insurance field, and 
also some of the companies that have been in it before for a longer 
period of time have expanded their activities considerably in recent 
years. 

These new entries, and especially in companies which have been 
expanding as much as they have been, naturally are in a very competi- 
tive field with the established firms and, consequently, in order to suc- 
ceed they would have to try to offer very competitive rates. 

Have you heard any complaints from any of these new entries or 
the companies that have been expanding, that the ratemaking pro- 
cedures, as they exist now, interfere with their ability to compete with 
the established companies ? 

Mr. Bricks. They certainly have. There is an extensive public 
record, well documented, by the North American Insurance Co., which 
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lays out fairly well the difficulties that an expanding company has in 
deviating from rate bureau rates, the legal difficulties. 

That is a very extensive public record that you might look at. 

Mr. Krirrrie. Have any of these companies attempted to go into 
court in order to get some action against these ratemaking procedures ? 

Mr. Bicxs. I do not know if North American has filed yet, has 
filed acase. I do not know the answer to that question. 

Mr. Kirrrie. Thank you very much. 

Senator O’Manonry. Mr. Neville, have you any questions? 

Mr. Nevitie. Yes, Senator, I have one or two questions on the con- 
centration issue, if I may ask them. , 

I am wondering, Mr. Bicks, whether or not your concentration 
figures take into consideration the possibility of holding companies 
and joint ownership among any of the companies in the top list ? 

Mr. Bicks. I think the Moody’s would not take care of joint own- 
ership short of control, as I understand it. 

Mr. Nevitte. Did you find any evidence of joint ownership or hold- 
ing company participation in the life insurance field? _ 

Mr. Bicxs. You mean is there such a thing as a life insurance hold- 
ing company or do these statistics indicate that ? 

Mr. Nevitte. Yes. 

Mr. Bicxs. I do not know the prevalence of the holding company 
form, if at all, in the life insurance field. 

Mr. Nevitie. That isall. 

Senator O’Manonry. Mr. McHugh? 

Mr. McHueu. Mr. Bicks, just one or two questions before you 
leave. 

Where the various State rating laws specifically exclude from their 
coverage certain kinds of insurance such as inland marine and avia- 
tion insurance, would you take the position that agreements then 
among companies with reference to these rates where the coverage 
is specifically excluded are subject to the antitrust laws? 

Mr. Bicxs. Yes, because by definition you excluded them from State 
regulation. 

Mr. McHuen. Would you consider that any other type of State reg- 
ulation then, with reference to such business, might still foreclose the 
Department from moving ? 

Mr. Bicxs. Well, that is the issue treated in the two cases I have 
cited in footnote 41. 

As you know, the two district court cases go the opposite way on 
the issue of whether a State antitrust law of general applicability that 
covers insurance as well as any other industries means State regula- 
tion within the McCarran Act. The two district court decisions are 
cited in footnote 41. 

Mr. McHven. In that connection, I wonder if you would tell the 
committee what your views are with reference to procedure where you 
have State laws which are simply prohibitory in character and which 
are not implemented by any type of administrative proceedings? 

Mr. Bicxs. I assume you mean an issue other than was before the 
court in the Vational Casualty case? 

Mr. McHven. Yes. 

Mr. Bicxs. Apart from the Connecticut example that you referred 
to in the correspondence, where you had a statute addressed to a partic- 
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ular sort of a merger, our position is that a State antitrust law, of 
general applicability, would not constitute State regulation within 
the meaning of the McCarran Act. That is very different from the 
Connecticut situation, of course. 

We have an antitrust law directed specifically to insurance. 

Mr. McHveu. One last question, Mr. Bicks: 

With reference to the public record you have spoken involving the 
Insurance Co. of North America, and the litigation in which it was 
involved, has this matter been reviewed by the Department of Justice? 

Mr. Bicks. It is currently under review. We have not completed it. 

Mr. McHveu. Is this history of harassing litigation in some cases 
and other difficulties which apparently have been thrown in the way 
of an independent company possibly the basis for antitrust action by 
the Department of Justice a 

Mr. Bicxs. It might well be. I have already taken the position, I 
think, by analogy particularly to the patent cases, that even the exer- 
cise of what might in another context be a legally established right 
to hearing and suit, could, with a given purpose, and in light of a 
particular pattern, constitute “coercion,” “intimidation,” and “boy- 
cott” within the meaning of the McCarran Act. 

Mr. McHueu. Do I understand that this inquiry or investigation 
by the Department into this situation is still active ¢ 

Mr. Bricks. It most certainly is. 

Mr. McHueun. One last question, Mr. Bicks. 

As you know, section 29 of the Merchant Marine Act of 1920 pro- 
vides an exemption from the antitrust laws for the ocean marine in- 
surance industry. Has the Department of Justice made any study of 
the scope or the nature of this immunity ? 

Mr. Bicxs. None that Iam aware of. 

Mr. McHvueu. I am wondering, Senator, if we could ask the De- 
partment of Justice if they would make an analysis of the section 29 
immunity, and inform the subcommittee of the extent of the coverage 
of that immunity, and any recommendations which the Department 
may have with reference to the continuance of that exemption ? 

Mr. Bicxs. We will be happy to doso. 

Senator O’Manoney. I thank you very much, Mr. Bicks. 

I think it would be important if the Department of Justice has the 
opportunity to make an analysis of the various exemptions which 
Congress has given to industries in the past from the antitrust laws. 

If it is difficult for the Antitrust Division to do that because of the 
duties of the staff, I am going to ask the Legislative Reference Service 
of the Library of Congress to make such a study. 

I think it would be a valuable thing to collect in one place, because 
a great question that the American people must settle, and on a basis 
covering all interests, is whether or not we really want the antitrust 
laws or whether we do not. 

The Department of Justice is still busily and industriously engaged 
in enforcing the antitrust laws, so far as it can, is it not ? 

Mr. Bricks. It certainly is. 

Senator O’Manonry. Yes, indeed. 

You referred to note 41, on page 24 of your statement. You were 
referring to the Federal Trade Commission v. Travelers Health Asso- 
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ciation case, and you quoted from the petition for writ of certiorari te 
the United States Court of Appeals for the Eighth Circuit made in 
that case. That has been argued in that case ? 

Mr. Bicxs. No, sir. The Supreme Court has not yet granted 
certiorari. 

Senator O’Manonery. In this note the language used is as follows: 

Another problem posed by the McCarran Act’s “not regulated by State law” 
language is whether a simple State antitrust statute, covering insurance along 
with all other business, may be held to exempt insurance from Federal anti- 
trust. A district court has held that the general antitrust statute of a State 
constitutes regulation barring application of the Federal antitrust laws. Profes- 
sional & Business Men’s Life Insurance Co. v. Bankers Life, 163 F. Supp. 274 
(D. Colo. 1958). However in California League of Independent Insurance Pro- 
ducers v. Aetna Casualty & Surety Co., Civ. No. 37,934 (N.D. Calif. 1959), the 
district court retained jurisdiction of a private treble damage suit by a group of 
insurance agents against the companies they represent on grounds that the Cali- 
fornia insurance commissioner does not regulate agents’ commissions. The 
defendants had argued that the Cartwright Act, a State antitrust statute of 
general application, is “regulation” within the meaning of section 2(b) of the 
McCarran Act. 

Let me ask you first whether this language is the language of the 
Department of Justice. Is that your language? 

Mr. Bicxs. Yes, sir. 

Senator O’Manonery. That is your language? 

Mr. Bicks. Yes, sir. 

Senator O’Manoney. So you clearly here posed the question as to 
whether the language in the McCarran Act, “not regulated by State 
law,” means not whether the insurance industry is regulated but 
whether the State has passed a law that may not be in the process of 
enforcement by the agents whom the State had employed to carry 
that out ? 

Mr. Bricks. Yes, sir. 

Senator O’Manoney. That is an issue, is it not—— 

Mr. Bricks. Yes, sir. 

Senator O’Manoney (continuing). Of construction? 

Mr. Bicks. Yes, sir. 

Senator O’Manoney. Do you think that construction was foreclosed 
by the Supreme Court decision in the Casualty cases? 

Mr. Bricks. I do not believe so. 

Senator O’Manoney. You do not believe so? 

Mr. Bicks. No, sir. 

Senator O’Manonry. Neither do I. 

The question is still an open one? 

Mr. Bicxs. That is right. 

Senator O’Manonry. You have told us that in your judgment this 
committee should continue to look into these matters? 

Mr. Bricks. Certainly. 

Senator O’Manoney. During the presentation of your paper this 
morning you have repeatedly recommended that the committee pro- 
ceed with research into various aspects of the problem. 

Mr. Bicxs. That is correct, sir. 

Senator O’Manonery. Then you do not entertain any fears, as some 
insurance people do, that an investigation of insurance facts by a 


committee of Congress might undermine public confidence in the in- 
surance business ? 
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Mr. Bricks. It might build it up, too. 

Senator O’Manoney. I wonder if you would be good enough to sub- 
mit a memorandum to the committee later on, stating what research 
in this field, in your opinion, should be done. 

Mr. Bicxs. Apart from the two areas that I highlighted this 
morning ? 

Senator O’Manoney. Yes. 

Mr. Bicxs. I think by far those are the most important. 

Senator O’Manonry. Yes. But if the Department of Justice has a 
recommendation as to fields which ought to be investigated, I think 
we ought to know lest, of course, they escape our attention. 

Mr. McHugh hands me a copy of the opinion of the District Court 
of the United States for the Northern District of California, Southern 
Division, in the case of California League of Independent Insurance 
Producers, et al., plaintiffs, v. Aetna Casualty and Surety Company, 
et al., defendants, No. 37934, and I will offer this now for the record. 

Senator O’Manoney. Will you turn to the beginning of your paper, 
Mr. Bicks. 

Mr. Bricks. Yes, sir. 

Senator O’Manoney. On page 3 you quote from the decision of the 
United States v. The South-Eastern Underwriters Association, et al., 
322 U.S. 533, 540 (1943), and you say: 

Stated otherwise, as the Supreme Court had put it some years earlier, “* * * 
the business of insurance has very definite characteristics, with a reach of in- 
fluence and consequence beyond and different from that of the ordinary businesses 
of the commercial world * * *. Insurance is practically a necessity to business 
activity and enterprise. It is, therefore, essentially different from the earliest 
times * * * is of the greatest public concern” (German Alliance Ins. Co. y, 
Kansas, 233 U.S. 389, 414-415). 

Is that still the opinion of the Supreme Court ? 

Mr. Bicxs. I would think so, yes. 

Senator O’Manoney. There is nothing changed by any decision that 
has since been handed down ? 

Mr. Bicxs. No. 

Senator O’Manoney. It is true, therefore, that the insurance indus- 
try is one that touches—in the language of the Supreme Court—the 
home, the family, and the occupation or business of almost every person 
in the United States? 

Mr. Bicxs. It is, sir. 

Senator O’Manoney. There can be no doubt about that, and the 
statistics which you have submitted this morning amply justify that 
conclusion, I think. 

I wanted to call attention to your statement in the last sentence of the 
first paragraph on page 4. 

You were speaking about the estimated $30 billion of premiums 
paid for insurance in 1958. This was for all companies. Then you 
said: 

This $30 billion estimate of 1958 premiums amount to over 8 percent of our 
national income, and over 40 percent of the estimated Federal revenues for 1958. 

The national income to which you referred is the income of all the 
people and all the businesses of the Nation, is it not ? 
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Mr. Bickxs. It is. 

Senator O’Manoney. And the Federal revenues to which you refer 
for 1958 mean the revenues—— 

Mr. Bricks. Taxes. 

Senator O’Manoney (continuing). Obtained by the Government of 
the United States by way of taxation or otherwise? 

Mr. Bicgs. It is. 

Senator O’Manoney. So that the $30 billion of insurance premiums 
paid by the people of the United States in 1958 are more than 40 per- 
cent of the estimated Federal revenues for that year. 

On page 5, I have underlined these two sentences of yours: 

Similarly, as of October 1958, life insurance concerns had $1.5 billion invested 
in common stocks, another $1.6 billion in preferred stocks, and almost $54 billion 


in bonds. Such investments may extend insurance company influence way beyond 
the insurance industry. 


Then, on the following page, you make reference to the laws of the 
State of New York quoted from 27 McKinney’s Consolidated Laws of 
New York Annotated 81 (1958 Supp.). 

In that you point out that life insurance must not invest over 3 per- 
cent of their admitted assets in common stock, and must limit control 
of common shares of any one company to 2 percent of that concern’s 
outstanding common stock. 

What other States have similar limitations, if you know? 

Mr. Bicxs. I do not know the exact number. My understanding 
isthat many do. 

Senator O’Manoney. But you donot know the exact number? 

Mr. Bricks. I do not. 

Senator O’Manonry. That has not been researched ? 

Mr. Bricks. No, sir, it has not. 

Senator O’Manonry. It might be an appropriate thing for this 
subcommittee to research ? 

Mr. Bricks. Yes. 

Senator O’Manonry. There is no question about your opinion, as 
expressed here, that with $1.6 billion in preferred stocks, $1.5 billion 
in common stocks, and $54 billion in bonds, the insurance company 
investments place those companies in a position of great influence in 
the entire industrial field of the United States? 

Mr. Bicxs. That is right. 

Senator O’Manonry. When one considers that the 10 largest life 
insurance companies, I think it was, controlled more than 50 percent 
of all assets, the danger of concentration is rather evident. 

On page 7 you refer in note 10 to the Journal of American Insur- 
ance. Thenote reads as follows: 


Thirty-five Journal American Insurance 24 (May 1959) Life insurance com- 
panies have had an increasingly important voice in corporate welfare and 
pension trust funds. At the beginning of 1952 reserves in insured pension plans 
amounted to $6.4 billion (The Economic Almanac 294 (1958)). By the end of 
1957 this amount had doubled to $14 billion (Life Insurance Fact Book 36 
(1958)). If the funds continue to increase at their present rate, any power 


which the insurance companies may have to dictate management may become 
even more significant. 


Are those your words, Mr. Bicks? 

Mr. Bricks. They are. 

Senator O’Manonry. The insurance press, please take note. 
47932—60—pt. 28 
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On page 8 you are discussing the pattern of early State action, and 
you quoted from the German Alliance Insurance Co. v. Hale, which 
appears at 219 U.S. 307, 316: 


Between 1885 and 1912, 23 States enacted laws forbidding insurance combina. 
tions. When, in 1911, one of these State statutes was unsuccessfully challenged 
in this Court— 


this is the Supreme Court talking— 


the Court had this to say: “* * * in order to meet the evils of such combinations 
or associations, the State is competent to adopt appropriate regulations that will 
tend to substitute competition in the place of combination or monopoly.” 


That is your opinion, is it not, Mr. Bicks? You support that 
opinion ? 

Mr. Bicxs. Yes, certainly. 

Senator O’Manonery. Then you go on to say: 


After some time, however, as one insurance commentator put it— 


with a reference to Magee on “General Insurance,” 3d edition, 136 
(1947) — 


it began to become apparent that unlimited competition * * * could * * * be 
injurious. 

If unlimited competition is injurious, what agency or what group 
of persons are entitled to fix the limits of injurious competition ? 

Mr. Bicxs. The Congress of the United States. 

Senator O’Manoney. Private management does not have that 
power, does it? 

Mr. Bicxs. I would think not, under our Constitution. 

Senator O’Manoney. That is right. 

I just wanted to make it clear, since I have a good witness from the 
Antitrust Division here now. 

Mr. Bicks, since the bell has been ringing for the Senators to gather 
on the floor, and since we are about to go into joint session to listen 
to the King of Belgium, I think I shall not pursue the further ques- 
tions I have here. 

Mr. Bricks. Thank you, Senator. 

(The supplementary statement of Mr. Bicks follows:) 


IMPORTANCE OF CONSIDERATION OF COMPETITIVE F'ACTORS IN DETERMINING THE 
LEGALITY OF INSURANCE MERGERS 


A. Insurance is one of our most rapidly expanding growth industries 


An indication of the enormous growth in insurance during the 20th century 
was revealed in a recent study issued by the National Bureau of Economic 
Research.* According to the national bureau, total assets held by all types of 
insurance organizations stood at $2.3 billion in 1900. By 1929 they had reached 
$25 billion—a greater than tenfold increase. By 1952, they had reached a total 
of $149.2 billion—nearly 6 times the 1929 total, and more than 64 times the total 
in 1900. Whereas insurance represented 11.9 percent of the total assets among 
all main groups of financial institutions in 1900, by 1952 they represented 26.8 
percent of the total.’ 

In the field of life insurance—the largest category of insurance—admitted 
assets have been nearly doubling during each of the past four decades. From 
$14.4 billion in 1927 they rose to $26.2 billion in 1937, to $51.7 billion in 1947, and 
to $101.3 billion in 1957.* 


1 Goldsmith, ‘Financial Intermediaries in the American Economy Since 1900,” National 
Bureau of Economic Research, 73 (1958). 

21d. at 74. 

? Moody’s Bank and Finance Manual, a. 34 (1958). 
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B. In the face of this remarkable growth in insurance, there has been a decline 
in concentration of assets among leading companies in the industry 


For example, the 49 largest life insurance companies owned 97.8 percent of 
the total assets of all U.S. companies in 1906. By 1947 the percentage had 
dropped to 90 percent. In 1957 it was 85.3 percent.‘ 

A study of concentration changes among the top firms in both life insurance 
and fire and casualty insurance confirms the declining concentration in life 
insurance, and reveals little change in concentration in fire and casualty. As 
shown by the accompanying table, the four largest life insurance companies 
held 49 percent of the industry’s admitted assets in 1939. By 1957 the figure 
had been reduced to 44.1 percent. In fire and casualty insurance the four 
largest companies had 9.4 percent in both 1937 and 1955 (the latest available 
concentration percentages in that branch). 


TABLE 1.—Concentration of admitted assets in largest insurance companies 


| —_ oc 





Life Fire and casualty 
1939 1955 1957 1939 1955 1957 
arabic emcees ei neice ase cies sd 
Industry total (millions)........--.-| $29,243 | $90,432 | $101,300 $4,800 | $21,700 (1) 
Percent of industry assets held by— i 

ENN MR css cas cies keeedadie 17.6 15.5 15.3 2.6 2.9 (1) 
LAIR 6. ccnccccnacccccsesnccsncccecns 49.0 44.8 44.1 9.4 9.4 (‘) 
BREE OE: achichnks>isnedhacbepaanite 70. 2 64.6 63.7 18.1 19.6 (1) 


1 Not available. 


Sources: Whitney, 2 Antitrust Policies, 379, Twentieth Century Fund (1958), Moody’s Banks and 
Finance Manual 34 (1958). 


Decreasing concentration in a rapidly growing industry is a healthy economic 
sign. It reflects a wide diffusion of financial operation. This is a trend to be 
encouraged. 


0. Recent insurance company mergers 


In light of this pattern, consideration of competitive factors in passing on the 
legality of insurance mergers takes on significance. For, if insurance keeps on 
expanding, and the trend toward reconcentration is not checked by a counter- 
vailing merger pattern, the vital insurance industry could well develop along 
increasingly competitive lines. 

To highlight this question, consider this list of insurance company mergers 
reported in the press since November 1958 : 

(1) Hartford Fire Insurance Co., Connecticut, with Columbian National 
Life Insurance Co., Massachusetts, reported November 3, 1958; 

(2) Security Insurance Co., Connecticut, with Fire & Casualty Co., 
Connecticut, reported November 13, 1958 ; 

(3) Acquisitions of Nevada title insurance companies by Title Insurance & 
Trust Co., Los Angeles, Calif. 

(4) Continental Insurance Co., New York with Yorkshire Insurance Co., 
Inc., reported December 26, 1958 ; 

(5) Coastal States Life Insurance Co., Georgia, with Progressive Life 
Insurance Co., reported February 17, 1959. 

(6) North British and Mercantile with Commercial Union Assurance, 
reported April 24, 1959. Combined assets $840 million. 


D. Sample State-statutes treating insurance mergers—New York 

(1) State antitrust law.—Applies generally (McKinney’s Law, N.Y. Ann., 
sec. 340 (1957) ): 

1. Every contract, agreement, arrangement or combination whereby 

A monopoly in the conduct of any business, trade or commerce or in the 
furnishing of any service in this State, is or may be established or maintained, 
or whereby 

Competition or the free exercise of any activity in the conduct of any business, 
trade or comwerce or in the furnishing of any service in this State is or may 
be restrained or whereby 





* Ibid. 
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For the purpose of establishing or maintaining any such monopoly or un- 
lawfully interfering with the free exercise of any activity in the conduct of any 
business, trade or commerce or in the furnishing of any service in this State 
any business, trade or commerce or the furnishing of any service in this State any 
business, trade or commerce or the furnishing of any service is or may be 
restrained is hereby declared to be against public policy, illegal and void. 

2. Subject to the exceptions hereinafter provided in this section, the provisions 
of this article shall apply to licensed insurers, licensed insurance agents, licensed 
insurance brokers, licensed independent adjusters and other persons and organ- 
izations subject to the provisions of the insurance law, to the extent not regulated 
by provisions of article eight of the insurance law; and further provided, that 
nothing in this section shall apply to the marine insurances, including marine 
protection and indemnity insurance and marine reinsurance, exempted from the 
operation of article eight of the insurance law * * *, 

(2) Little Clayton Act.—Applies only to insurance (Insurance Law, sec. 67 
(1958) ) : 

1. Any domestic insurer and any foreign or alien insurer authorized to do 
business in this State may retain, invest in, or acquire the whole or any part 
of the capital stock of any other insurer or insurers, or have a common manage- 
ment with any other insurer or insurers: Provided, That such retention, invest- 
ment, acquisition, or common management is not inconsistent with any other 
provision of this chapter: And provided further, That by reason of such reten- 
tion, investment, or acquisition of such capital stock, or common management, 
the business of such insurers with the public shall not be conducted in qa 
manner which substantially lessens competition generally in the business of 
insurance or creates a monopoly therein. 

2. Any person otherwise qualified may be a director of two or more insurers 
having a common management but no such interlocking directorate shall be 
used as a means of substantially lessening competition generally in the business 
of insurance or of creating a monopoly therein. 

3. Whenever the superintendent has reason to believe that there is a violation 
of this section, he shall serve upon the insurer or insurers and the director or 
directors, as the case may be, a notice pursuant to section 22 of a hearing before 
the superintendent to be held not less than 30 days after the service of such 
notice, and requiring such insurer or insurers and such director or directors, as 
the case may be, to show cause why an order should not be made by the super- 
intendent directing such insurer or insurers and such director or directors, as 
the case may be, to cease and desist from such violation. 

If, upon such hearing, the superintendent finds that there has been a violation 
of this section, he shall issue and cause to be served upon such insurer or 
insurers and such director or directors, as the case may be, an order reciting 
the facts found by him, and setting forth the respects in which there has been 
a violation of this section, and directing such insurer or insurers and such 
director or directors, as the case may be, to cease and desist from such violation, 
and he may in such order direct such insurer or insurers to divest itself or 
themselves of the stock held or rid itself or themselves of the directors serving 
contrary to the provisions of subdivisions 1 and 2 of this section. 

Any such cease-and-desist order of the superintendent shall be subject to 
judicial review. A violation of any such cease-and-desist order shall, subject 
to said judicial review, be deemed a violation of this chapter. 

The attorney general may maintain an action upon his own information to 
prevent and restrain violations of this section and in such action the judgment 
against the defendant or defendants may grant affirmative relief to the same 
extent as may the superintendent by an order issued pursuant to this section. 

Any person, firm, corporation, or association shall be entitled to maintain an 
action for the purpose of obtaining injunctive relief against loss or damages 
by a violation of this section when and under the same conditions and prin- 
ciples as injunctive relief against conduct that will cause loss or damage is 
granted by the court under the laws of this State governing such proceedings, 
and in such action the plaintiff also may recover the damages by him sustained 
and the cost of suit, including a reasonable attorney’s fee. 

4. Nothing contained in this section shall be deemed to alter or abridge any 
rights or remedies which may otherwise be available to any person, the super- 
intendent, and the attorney general under any law of this State. 

(3) Approval by superintendent (Insurance Law, Sec. 486 (1949) ).—Upon 
the adoption of the agreement of merger or consolidation, as provided for herein, 
such proposed agreement shall be duly executed by the president and attested 
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by the secretary, or the executive officers corresponding thereto, and under the 
corporate seal of each of the consolidating or contracting companies, and there- 
upon a certified copy of such agreement, together with a certificate of its adop- 
tion, as provided for herein, verified by the affidavits of such officers and under 
the seal of each of said companies, shall be submitted to the superintendent for 
his approval. The superintendent shall thereupon consider such agreement, and 
if satisfied that the same is in accordance with the provisions of this article, is 
fair and equitable, and is not inconsistent with the laws and the constitution of 
this State and of the United States and that no reasonable objection exists 
thereto, he shall approve such agreement as submitted. If the superintendent 
shall refuse to approve such agreement, notification of such refusal, assigning the 
reasons therefor, shall within 30 days from the date of submission to him of 
such agreement be given in writing by such superintendent to each of said com- 
panies parties thereto. No agreement shall take effect unless and until the 
provisions of this chapter have been complied with and the approval of the 
superintendent has been obtained as herein provided. The action of the super- 
intendent in approving or refusing to approve such agreement shall be subject 
to judicial review at the instance of either company affected thereby or of any 
person aggrieved thereby. 


Senator O’Manonery. It is not our purpose to have a meeting this 
afternoon. The next meeting of this committee will be on Thursday 
morning in this room, and the Federal Trade Commission will be 
before us at that time. 

I thank you very much, Mr. Bicks, for your testimony. 

Mr. Bicxs. Thank you, sir. ; 

(Whereupon, at 12:30 p.m., the committee adjourned, to meet again 
on Thursday, May 14, 1959, at 10 a.m.) 
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THURSDAY, MAY 14, 1959 


U.S. SENATE, 
SUBCOMMITTEE ON ANTITRUST AND MonopoLy 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 10:15 a.m., 
in the caucus room, Senate Office Building, Senator Joseph C. 
O’Mahoney presiding. 

Present: Senators O’Mahoney and Hart. 

Also present: Donald P. McHugh, counsel; Peter N. Chumbris, 
counsel for minority; Theodore T. Peck, special counsel for minority; 
Nicholas N. Kittrie, special counsel for minority; Wilbur D. Sparks, 
attorney; Louis Rosenman, attorney; Paul S. Green, editorial di- 
rector; and Gladys E. Montier, clerk. 

Senator O’Manonry. We are ready to begin the hearings. Chair- 
man Gwynne, you have been good enough to come to discuss with us 
the problem oF insurance in the aspects in which the Federal Trade 
Commission has dealt with it in the past, and perhaps to some extent 
in connection with ocean marine insurance. 

We are happy to hear you. You may proceed. 


STATEMENT OF JOHN W. GWYNNE, CHAIRMAN, FEDERAL TRADE 
COMMISSION, ACCOMPANIED BY HARRY A. BABCOCK, EXECUTIVE 
DIRECTOR; EARL W. KINTNER, GENERAL COUNSEL; AND ROBERT 
SILLS, ATTORNEY 


Mr. Gwynne. Senator, I am very pleased to be here. I am glad 
to say I have with me the executive director, Harry A. Babcock; the 
general counsel, Earl W. Kintner; and Bob Sills, all of whom have 
spent a good deal of time on this statement. I have a prepared 
statement. 

Senator O’Manoney. Let them all gather around the microphone. 

Mr. Gwynne. I think they are all here, Senator. 

I have a written statement which I will read or file in the record, 
whichever you wish. 

Senator O’Manoney. I think it would be well for you to read it. 

Mr. Gwynne. Very well. 

Senator O’Mahoney, in his letter of May 1, 1959, has asked me to 
appear before the Subcommittee on Antitrust and Monopoly in con- 
nection with the subcommittee’s study of various problems in the 
insurance industry. As suggested in the Senator’s letter, members of 
the Commission staff have conferred with staff members of the sub- 
committee as to the “areas where we will wish to have your views.” 
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At the outset, let me say that in April of 1958 when the subcom. 
mittee first indicated to the Federal Trade Commission its interest jn 
the regulation of the business of insurance, I instructed the Commis. 
sion staff to cooperate with the members and staff of the subcommittee 
in supplying any and all information regarding the Commission’s 
activities with respect to the business of insurance. Thereafter, the 
Commission staff complied with all requests received from the 
subcommittee and its staff. 

Let me briefly review the relationship that has existed between the 
Federal Trade Commission and the insurance industry since the expi- 
ration of the moratorium on July 1, 1948, as established by the Me- 
Carran-Ferguson Insurance Act, Public Law 15, title 15, United States 
Code, sections 1011 to 1015. 

The Commission in 1950, in order to determine its statutory respon- 
sibility with respect to acts and practices engaged in by insurers, 
brokers, and agents in the insurance business, completed a compilation 
of the then existing State laws regulatory of such insurance practices 
as might be violative of laws administered by the Commission. This 
compilation has been maintained on as current a basis as possible 
because of the many insurance statutes that have been enacted by the 
several States during the 11 years that have elapsed since the end of 
the moratorium. 

Since 1948, two nationwide investigations have been conducted by 
the Federal Trade Commission of insurance activities: The first, 
ocean marine insurance, and the second, advertising practices of in- 
surers issuing accident and health insurance policies. The investiga- 
tion of ocean marine insurance reached all activities associated with 
the general insuring by domestic insurers of foreign and domestic 
cargoes, as well as American vessels or hulls. This included the forms 
and clauses of marine hull and cargo policies; the rates assessed for 
such coverage; and the acts and practices of ocean marine insurers in 
connection with the adoption ok use of such policy forms and rates. 
The facts developed were evaluated in the light of the antitrust exclu- 
sion granted by the Congress in the enactment of section 29 of the 
Merchant Marine Act of 1920 (act of June 5, 1920, ch. 250, sec. 29, 
41 Stat. 1000, 46 U.S.C.A. 885). 

It was developed that the basic activities of marine insurers are not 
subject to State regulation (for example, sec. 143 of art. VII and 
sec. 187 of art. VIII of the Insurance Code of the State of New York). 
Upon consideration of the investigational record, the Commission in 
the spring of 1956 closed this case on two grounds: 

(1) That certain concerted activities engaged in by ocean marine 
insurers involving reinsurance and/or a direct sharing of risks were 
exempted by section 29 of the Merchant Marine Act of 1920. 

Mr. McHueu. Judge Gwynne, may I interrupt you to ask the chair- 
man if we may insert in the record at this point the provisions you 
have referred to, section 29 of the Merchant Marine Act of 1920. The 
substantive provision, Senator, of that act which Judge Gwynne has 
just referred to, section B, reads, with reference to the industry : 


Nothing contained in the antitrust laws— 
as designated in section 12 of title 15— 


shall be construed as declaring illegal an association entered into by marine 
insurance companies for the following purposes: 


en ——7EE 





and 
men 
men 


I 
S 
( 








ne 


NRE a 


THE INSURANCE INDUSTRY 951 


To transact a marine insurance and reinsurance business in the United States 
and in foreign countries, and to reinsure or otherwise apportion among its 
membership the risks undertaken by such association or any of its component 
members. 

I ask that this be made a part of the record, Senator. 

Senator O’Manoney. It isa part of the record. 

(The provision referred to follows :) 


SecTION 29 oF MERCHANT MARINE Act oF 1920 (46 U.S.C. 885) 


29. (a) Whenever used in this section— 

(1) The term “association” means any association, exchange, pool, combina- 
tion, or other arrangement for concerted action ; and 

(2) The term “marine insurance companies” means any persons, companies, 
or associations, authorized to write marine insurance or reinsurance under the 
laws of the United States or of a State, Territory, District, or possession thereof. 

(b) Nothing contained in the “antitrust laws” as designated in section 12 of 
title 15, shall be construed as declaring illegal an association entered into by 
marine insurance companies for the following purposes: To transact a marine 
insurance and reinsurance business in the United States and in foreign countries 
and to reinsure or otherwise apportion among its membership the risks under- 
taken by such association or any of the component members. 

Senator O’Manoney. You may proceed. 

Mr. Gwynne. (2) That most of the alleged restricted practices 
occurring between 1928 and 1948 were terminated prior to the ex- 
piration of the moratorium contained in the McCarran-Ferguson Act. 

The Commission further recommended that since the record dis- 
closed certain premoratorium activities having some restrictive effect 
on competition that an appropriate authority should review this rec- 
ord against the background of the antitrust exclusion. Thereafter, 
the files were transmitted to the Division of the Maritime Administra- 
tion, Department of Commerce, for an appraisal of the entire rec- 
ord. Thereafter, a report was received on February 3, 1958, from the 
Department of Commerce summarizing the present implications to 
be drawn from the investigational record and noting that most of 
the concerted activities questioned by the Commission had been 
liquidated. Shortly thereafter, the Commission staff supplied the in- 
vestigational record to the staff of this subcommittee. 

The second investigation, that reaching the advertising practices 
of each insurer in the United States issuing accident and health in- 
surance coverage was begun in January of 1954. Following this, the 
Commission in 1954 and 1955 issued 41 complaints charging the use 
of false and misleading advertising in the solicitation and sale of this 
type of insurance coverage in violation of section 5 of the Federal 
Trade Commission Act, as amended. The subcommittee is undoubt- 
edly aware of the jurisdictional limitation imposed on the Commis- 
sion as a-result of the Supreme Court decision in F.7'.C. v. National 
Casualty (357 U.S. 560). 

This limitation was further widened by the Court of Appeals, 
Eighth Circuit, on January 13, 1959, in its decision in 7'ravelers 
Health Association v. F.T.C. A petition for certiorari has been filed 
before the Supreme Court seeking a reversal of this decision. Travel- 
ers Health Association, unlike the agency-operated National Casualty 
Co. in the earlier case, operates by mail throughout the United States 
and is licensed and legally present only in the States of Nebraska 
and Virginia. 
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Senator O’Manoney. May I interrupt, Judge Gwynne? I think it 
might be important at this point in your statement to summarize 
briefly the point in the Supreme Court decision in the National Cas- 
ualty case and the point in the 7'ravelers Health Association case. 

I observe your statement with respect to the Travelers Health Asso- 
a that it was itself operating by mail throughout the United 

tates. 


Mr. Gwynne. Right. 

Senator O’Manonry. My recollection is that in the case of National 
Casualty, it was not itself operating by mail, but mailing was done 
by another body. 

Mr. Gwynne. In the American Hospital case and the National 
Casualty case, which were submitted together in the Supreme Court, 
both those companies were operating in certain States through agents, 
and the companies were licensed to carry on insurance business in 
various States. 

In American Hospital, it was the States in a certain section of the 
country, and in National Casualty, I think it included every State, 
Their practice was to prepare advertising and send it in to agents, 
who in turn disseminated it personally or used it through the ordi- 
nary media. 

That was the problem presented in that case, and the Supreme Court 
held that all of those States did have a law regulating the practice, 
Consequently, that regulation precluded the Federal Trade Sommnt 
sion from having jurisdiction. 

Senator O’Manoney. You say “that regulation.” You mean that 
regulatory law. 

Mr. Gwynne. That is correct. 

Senator O’Manoney. Not regulation. 

Mr. Gwynne That is right. I am glad you corrected me. That 
is exactly what the Court held. 

As to whether the regulation was good, bad, or indifferent, I don’t 
think any attempt was made to cover that. 

Senator O’Manoney. So that that decision might be interpreted 
as meaning that the mere passage of a regulatory law in words and 

hrases without actual enforcement of the law would deprive the 
ederal Trade Commission of its jurisdiction ? 

Mr. Gwynne. That is as far as the decision goes. It was argued 
to the Court, both in written briefs and in their oral argument, that 
something more was necessary to oust the Commission of its jurisdic- 
tion, and that was that the laws must be enforced. That is, there 
must be regulation. ; 

The Court, as you know, in the opinion did not accept that view. 
They did, however, say this, which may be significant. I think it 
might be well, if you don’t mind, to have these various opinions in- 
serted in the record. ae 

Senator O’Manonery. Yes, indeed. These two opinions have been 
placed in our record. 

(The cases referred to may be found on pp. 1901 and 1903.) 

Mr. Gwynne. Yes. But here is the sentence, Senator, 1 wanted 
to call your attention to: 


Petitioner does not argue that the statutory provisions here under review 
were mere pretense. 
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In other words, there is no argument that the statutes had been 
assed as a pretended regulation. That is an interesting statement. 
hat is about as far as it goes. 

Now, in the 7'ravelers case, a different jurisdictional problem was 

resented. Travelers is a Nebraska insurance company which op- 
erates by mail throughout the country. It is licensed only in the State 
of Virginia. Complaint was brought against them and finally reached 
the eighth circuit. The Commission view there was that in a mail 
order case, the various States did not have law which could regulate 
it. ‘Therefore, the Commission jurisdiction was there. 

The claim made by the company was that the Nebraska statutes 
provided that the regulation of the Nebraska Insurance Commission 
would follow it, so to speak, and it purported to regulate the activities 
of that Nebraska corporation in every State in the Union. And by 
a two to one decision, the eighth circuit held that was the correct 
interpretation of the McCarran Act. 

Judge Vogel, in a dissent, did not so construe the McCarran Act, 
and in fact, the Commission did not so construe it. 

I wrote a concurring opinion in which I pointed out that the 
McCarran Act didn’t envision that kind of State regulation; it didn’t 
contemplate regulation of affairs in one State by some other State. 

Well, anyway 

Senator O’Manoney. I may say at this point in the record, Judge, 
since I was a member of the Senate Judiciary Committee at the time 
the McCarran Act was passed, and since I participated personally in 
the framing of the final version of this act, I can say without any 
reservation whatsoever that it was not the intention of the Judiciary 
Committee nor of the Senate to confer upon a single State the power 
to regulate commerce in insurance throughout the United States. I 
am very pleased to note that an application for a writ of certiorari 
has been made to the Supreme Court. I think that decision of the 
court of appeals is certainly one that needs clarification. 

Mr. Gwynne. Senator, I well remember your activities in the writ- 
ing of the McCarran Act. I was a member of the House committee, 
and I recall nothing in the legislative history that would lead me to 
believe that it was ever intended that one State could regulate what 
happened in another State. I am entirely in agreement with your 
view, there, as you will note if you care to read my concurring 
opinion. 

o have, of course, asked for certiorari. No decision has been yet 
made. 

Senator O’Manonry. The committee would be very happy to re- 
ceive a copy of your concurring opinion. 

Let me remark at this point that these two decisions were made a 
part of our record yesterday, so that in compiling the record for today, 
we will make reference to the page at which the two opinions appear, 
instead of reprinting them again. 

Mr. Gwynne. Very well. 
pk McHveu. Senator, may I ask a question of Judge Gwynne at 
this point ? 

Judge Gwynne, do you construe the American Hospital and Na- 
tional Casualty cases as ousting the Federal Trade Commission from 
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jurisdiction where the States have their own “little antitrust acts” 
which do not by their terms apply to insurance? 

_Mr. Gwynne. I think the whole intent of the McCarran Act was to 
give the control of insurance to the States, insofar as it could be done, 

I have always felt that if a State adopts a law that covers the field 
and constitutionally may cover the field that the Federal Government 
1s not required to examine as to how they are enforcing it unless, as 
the Supreme Court says, it is a mere pretense. 

I think that, to answer your question directly, I think any statute 
which in effect practically regulates the activities which the Commis. 
sion also has authority to regulate would oust the Commission of 
jurisdiction. 

Mr. McHueu. That would extend, too, to any State so-called anti- 
trust act which was merely prohibitory, which simply barred certain 
pi se ed practices, and it did that generally without making special 
reference to the insurance industry. . 

Would such a statute bar the Federal Trade Commission from 
proceeding ? 

Mr. Gwynne. If it could be enforced against the insurance indus- 
try, I think it would. I think you look at the practical effect of what 
the law is. 

Most States have now adopted the model code. Some States, how- 
ever, have general laws in the field of advertising which prohibit 
false advertising. 

I think those laws would oust the Federal Trade Commission of 
jurisdiction. 

Senator O’Mauonry. Let me make this comment, Judge Gwynne, 
The Constitution of the United States gives to the Federal Govern- 
ment the power and indeed the duty to regulate commerce among the 
States and with foreign nations. That is an exclusive plenary power, 
and it has been so held. No less an authority upon constitutional law 
than Chief Justice Marshall held that the power to regulate com- 
merce in the Federal Government is a plenary power and may regulate 
even intrastate commerce within particular States if that intrastate 
commerce affects interstate commerce and international commerce, 

That being the unquestioned, unchallenged fact, it seems to me that 
it would be quite impossible for Congress to pass a statute which would 
amend the Constitution of the United States and take away from the 
Federal Government its power to regulate any segment of interstate 
commerce and vest it in a State. The case is particularly clear when 
there nay be a doubt as to whether or not the regulation by the State 
is actual. I don’t think it is necessary for the Federal Government 
through any of its agencies to take the position that the Supreme Court 
was right if it said that to obtain the jurisdiction which the Consti- 
tution gives the Federal Government in commerce, the United States 
must prove that a State statute was a pretense. That would be to 
attack the motives and the thinking of the State legislature, whihce is an 
impossibility. But if the State officials who are appointed to execute 
the State laws do not in fact regulate under a regulatory law, it seems 
to me clear that the jurisdiction of the Federal Government is not 
ousted. 

If I am correct in my memory of the testimony which was given here 
the day before yesterday by Mr. Bicks, the acting head of the Anti- 






trust - 
jurisd 
cumst 
Hugh 
Mr. 
Mr. B 
cifiica 
missic 
enfort 
have | 
cies 0} 
Mr. 
been s 
here is 
It i: 
iven 
Fink 
to dec 
Cor 
contr‘ 
ute o1 
this fi 
fail te 
or con 
Ser 
word 
edly \ 
Mr. 
woulc 
the Si 
and I 
Sen 
Mr 
natio. 
attent 
ing tl 
of au 
quires 
nated 
a mo 
allege 
insur 
Sin 
in th: 
Fed. 
ment 
As 
subm 
your 


Se ee aS eS OS OS 


THE INSURANCE INDUSTRY 955 


trust Division of the Department of Justice, his view was that the 
jurisdiction of the Federal Government is not ousted by any such cir- 
cumstance as here appears. Is that your understanding, Mr. Mc- 
Hugh ? 

Mr. McHueu. That is my understanding of the testimony given by 
Mr. Bicks. I would understand, Senator, since he was referring spe- 
cifiically to the merger problem where both the Federal Trade Com- 
mission and the Department of Justice have concurrent jurisdiction in 
enforcing the antimerger provisions of the Clayton Act, that we may 
have here a basic conflict in enforcement policy between the two agen- 
cies on this problem. a 

Mr. Gwynne. My own views, I think, are a little different than have 
been suggested here by Mr. Bicks. I may be wrong but nevertheless, 
here is my understanding of the law, Senator. - 

It is very true the power to regulate interstate commerce is a power 
given to the Federal Government. It isa paramount power. I do not 
think, however, it is an exclusive power in the sense that the right 
to declare war is an exclusive power. 

Congress could certainly under the existing decisions unquestionably 
control the insurance industry from top to bottom and any State stat- 
ute or decision to the contrary would be overruled. Nevertheless, in 
this field of interstate commerce, cannot Congress give up its right or 
fail to exercise it and permit the State to exercise it either generally 
orconditionally? Ithink there are cases. 

Senator O’Manoney. I agree with you on that. In the use of the 
word “exclusive,” speaking extemporaneously as I was, I undoubt- 
edly went a little too far. I meant exclusive when used. 

Mr. Gwynne. That is right. That is correct. If the Congress 
would undertake the regulation of insurance, it would certainly oust 
the States, no question. I think those decisions are rather interesting 
and I understand they are going to be included. Now 

Senator O’Manoney. You may proceed, sir. 

Mr. Gwynne. Aside from these two Commission activities on a 
nationwide basis, certain other insurance matters have received the 
attention of the Commission. Complaints have been received alleg- 
ing the tying in of insurance with realty mortgages and the financing 
of automobiles. In the former, mortgagors have allegedly been re- 
quired to obtain insurance coverage from insurance companies desig- 
nated by the mortgagee as a condition precedent to the execution of 
a mortgage. In the latter, purchasers of automobiles are likewise 
allegedly required to obtain coverage on a financed automobile from 
insurers designated by the company executing the sales contract. 

Since the jurisdiction of the Department of Justice was established 
in this type of case (U.S. v. Investors Diversified Services, Ine., 102 
Fed. Supp. 645), all such matters are now forwarded to the Depart- 
ment of Justice under our liaison procedure. 

As I stated earlier, at your suggestion, the Commission staff has 
submitted to me certain general questions proposed by the staff of 
your subcommittee regarding the regulation of insurance. Those 





’ 5 
questions can be summarized as followed : 


(1) Isthere competition in this industry ? 
(2) Are rates realistically responsive to competition or arbitrarily 
maintained through the medium of rating boards ? 
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(3) Are companies who desire to deviate by offering lower rates 
than bureau rates approved by the State insurance departments hin- 
dered by restraints imposed by the States and/or the industry ? 

(4) The extent of State regulation of insurance advertising. Has 
there been an improvement since FTC action of 1954 and 1955? 

(5) Does the Commission consider State regulation adequate to 
protect the public interest in the business of insurance? 

(6) Does the FTC advocate Federal legislation in connection with 
the regulation of the insurance industry ? 

Now answering: 

(1) The factual information available to the Commission as a 
result of not only the investigations conducted but from a reading of 
the thousands of letters received from members of the public, and 
civic and business organizations, as well as a study of industry and 
State reports indicate that intense competition exists in the fields of 
life and casualty underwriting. The great influx of new insuring 
organizations in all fields of underwriting reflects the ease with which 
new competitors may enter this market. Illustrative of this is the 
meteoric rise of the number of insurers issuing accident and health 
insurance policies during the past 20 years. This rise has been accom- 
panied by an ever-expanding increase in the coverage offered, as well 
as a recent extension of the offer to issue this coverage to persons 
over 65 years of age. 

(2) Aside from ocean marine cargo and hull insurance rates, the 
Commission has not considered nor does it have factual information 
concerning the rating problem posed by your second question. 

Mr. McHveu. May I interrupt at this point with reference to your 
commentary concerning the extent of competition summarized in 
paragraph 1. You indicate there is intense competition in the fields 
of life and casualty underwriting. By that do you intend to exclude 
any other fields of insurance? 

Mr. Gwynne. No; I do not. I think this should be said. There 
are some fields in the insurance business that we have had much more 
contact with than in others. And we 

Mr. Peck. Mr. Chairman, I would like to ask the judge one ques- 
tion at this point. In line with the question just posed by Mr. Me- 
Hugh concerning excluding other lines of insurance underwriting, 
we have heard that the business of fire insurance underwriting like- 
wise has many new entrants and likewise is a highly competitive field. 
Sir, do you exclude or fail to mention fire insurance because your 
research hasn’t carried you into that field or is there some other rea- 
son you don’t mention it? 

r. Gwynne. We were sort of speaking generally. We have not 
had the contact. Let me ask my friend. 

Have we had contact 

Mr. Strus. Not in the fire field. But we use the word “casualty” 
in connection with all forms of disability and fire insurance. 

Mr. Gwynne. Well, we have not had the contacts, as I said, in 
some of these areas. It is our feeling there is competition in the in- 
surance business. 

Mr. Peck. Thank you very much, sir. 


Mr. McHvucn. The term “casualty” as used here is intended to cover 
fire insurance, too. 
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Mr. Gwynne. It was used sort of as a general term. 
Mr. Situs. I would say it is an advertent omission. 
Mr. Gwynne. Mr. Sills suggests we might correct the statement to 

include some of these companies that may not be covered. 

Senator O’Manonry. You may proceed, Judge. I have been called 
to the telephone, but it won’t take very long. Please go on. 

Mr. Gwynne. Very well. To continue where I left off, the rating 
boards to which reference is made are “rating organizations” operat- 
ing under State law and by such law are limited to certain fields of 
casualty underwriting. Statutorily excluded from such board activ- 
ity are rates issued in connection with reinsurance, policies issued by 
an assessment cooperative fire insurance company, annuities, life in- 
surance, marine and indemnity insurance, accident insurance, and 
health insurance. (For example, sec. 187, subsec. (1), McKinney’s 
“Consolidated Laws of New York.”) 

If reference is made fo organizations of agents and/or insurers 
operating informally under self-drawn bylaws then, of course, the 
question should be addressed to the Department of Justice, whose juris- 
diction was established over certain acts of boycott, coercion, and 
intimidation in New Orleans Insurance Exchange v. U.S., 355 U.S. 22, 
and note U.S. v. Insurance Board of Cleveland, 144 Fed. Supp. 684 
(N.D. Ohio 1956). Again, practices involved in these situations are 
under our liaison arrangement referred to the Department of Justice. 

Mr. McHvueu. May I ask you with reference to paragraph (2), 
discussing the rating organization and the rate laws covering it, you 
are familiar with the fact that pursuant to those laws, ratemaking in 
concert by rating bureaus is permitted under State regulation. 

Mr. Gwynne. That is correct. 

Mr. McHvuen. From your experience in the enforcement of the 
antitrust laws, in examining the application of the antitrust laws to 
different industries, do you believe that there is a real justification for 
providing for cooperative ratemaking activity in the field of insur- 
ance ? 

Mr. Gwynne. Of course, since I have been on the Commission, the 
McCarran Act has been in effect and we have not attempted to enforce 
the law in those areas where it appeared that the State had laws reg- 
ulating it. The practice of the rating board has been in effect for 
many years. I personally do not have any experience to say whether 
they are a good thing or a bad thing that would help this commit- 
tee. It is a thing that you can easily see might be abused. As to 
whether it is or not, I couldn’t advise. 

Mr. McHugun. Does the Commission have any information con- 
cerning the scope of the rating bureau activity to indicate whether 
or not it may be in your opinion beyond what ought to be permitted ? 

Mr. Gwynne. I have none and I think the Commission as such has 
made no inquiry. We have had members of the staff who have been 
connected with other phases of the insurance industry and they have 
made some discoveries, but the Commission has not. If you wish me 
to, I will be glad to ask Mr. Sills if he has any such information 
that would be helpful. Do you? 

Mr. Smus. So far as the ratemaking activity of a State authorized 
rating board as such (and I am referring particularly to the class of 
rates that fall peculiarly within that jurisdiction under the State 
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authorization), I know of no information that the Commission has 
concerning the goodness or badness of the activity engaged in by such 
State constituted board, but I would like to direct your attention to 
this, that whatever those boards do for their subscribers as a result of 
the pooling of this experience, particularly in the fire field, that those 
rates do not become valid rates until approved by the State insurance 
commissioners of each State in which the subscribers are issuing insur- 
ance. So in reality the rates suggested by a board are purely recom- 
mendations and they are not in the sense fixed like we know in other 
industries in that sense. 

Mr. McHueu. Have you any opinion, Mr. Sills, concerning whether 
or not the activities of the rating boards, in setting these rates are 
necessary as part of the insurance ratemaking process by which they 
pool their information for the purpose of arriving at that portion of 
the premium which constitutes profits and expenses ? 

Mr. Stixs. Well, all I could answer to that is the one basic thing 
that must certainly be apparent, the very rates affecting the very cov- 
erages that have been made the proper subject matter of State con- 
stituted rating boards are those types of coverages that no individual 
underwriter would have sufficient experience in and of its own writing 
to actually come up with what would be even an economic rate or a 
logical rate, and the very purpose of the rating board, as I understand 
it, and particularly in those fields in the casualty underwriting where 
the pooled experience of hundreds of underwriters give more infor- 
mation to whoever is trying to create a rate for a specific risk or ex- 
posure, and I would rather gather that most casualty underwriters in 
this country, absent the power to avail themselves of this pooled 
experience, would be fairly well hard put to determine what would be 
a proper or an economic rate. 

Mr. McHveu. I assume now, Mr. Sills, you are confining your 
testimony to the necessity of pooling information with reference to 
combined loss experience. 

Mr. Situs. That is all. As I understand it, that is all the rating 
boards are empowered to do. Having pooled this and making rec- 
ommendations, from there on in it is up to the State insurance 
departments to determine whether those recommended rates are ade- 
quate, excessive, or discriminatory. 

Mr. McHueu. Isn’t the rate that is filed by the rating board with 
the State insurance commissioners a composite of not only this pool 
loss insurance but also the average of the losses of the companies 
involved and also their administrative expenses ? 

Mr. Srtxus. There are a great many factors that go into that. 

Mr. McHueu. My question is whether there is the same justification 
for pooling with reference to the profits and administrative expenses 
as there is in the case of loss experience ? 

Mr. Stuus. Probably not, except for this: If you place a rate under 
a microscope and look at every molecule or factor that goes into this 
thing, your viewing under the microscope is somewhat difficult. But 
again, all those factors you discuss, Mr. McHugh, are the very factors 
that the insurance commissioner has in mind when he examines the 
ultimate rate when it is submitted to him for approval. 

Mr. McHueu. Thank you, Mr. Sills. 

Mr. Gwynne. The unique position of the ocean marine insurer in 
a market confronted by foreign competition unlike that seen in any 
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other form of insurance underwriting, coupled with the general dif- 
ference in risk exposure presented by individual hulls and car woes, 
makes it difficult in a statement such as this to give the subcommittee 
a complete factual picture of the factors affecting the ocean marine 
rate in either the hull or cargo field. 

(3) The right of an insurer to deviate from State-approved bureau 
rates is, of course, subject to the procedural laws of each State gov- 
erning such right. We are not aware of any restraints imposed upon 
any insurer seeking such right under State law. 

(4) State regulati ion of insurance advertising viewed in the period 
1954-59 rev eals two changes. ‘The so-called model bill governing un- 
fair trade practices sometime called a little Federal Trade Com- 
mission Act, had been enacted by 27 States at the time the Commission 
initiated its investigation of accident and health insurance adver tising. 
Certain of the other States operated under limited laws reaching 
‘willful violations.” Four States had laws applicable only to life 
insurers and three States had failed to include any _ regulatory 
of advertising in their insurance codes. As of today, 45 States have 
enacted the so-called model bill, and the other States have general 
insurance laws reaching the advertising of insurers, agents, and 
brokers. 

The second change involves administrative rules governing the ad- 
vertising used in the promotion and sale of accident and health in- 
surance. The Federal Trade Commission in the spring of 1956 ini- 
tiated a trade practice conference for the purpose of establishing rules 
applicable to the advertising of accident and health insurance. In 
order to establish uniformity in those rules at both the Federal and 
State levels, the Commission met with representatives of the insur- 
ance departments of the several States. As a result of this, the trade 

ractice rules promulgated by the Commission on June 15, 1956, paral- 
feled a similar code of rules adopted by the National Associ ation of 
Insurance Commissioners. Again, as of today, 33 State insurance 
departments have adopted such State rules as guides in their regulation 
of insurance advertising. 

Undoubtedly, a comparison of accident and health insurance ad- 
vertising used in 1953 and 1954 with current advertising of such cov- 
erage reveals a marked i improvement and is attr ibutable to the Com- 
mission activity of 1954 and 1955, as well as State enforcement of 1958 
and 1959 of their laws and rules of advertising. 

(5) and (6). This question can best be answered in connection with 
the sixth and last question. 

Mr. McHvueu. Excuse me for interrupting, but before you go on 
with (5) and (6) with reference to the comments concerning unfair 
advertising in the health and accident field, can you tell the commit- 
tee, based upon the studies you have made today, whether or not in 
your opinion there is improper advertising of ‘health and accident 
insurance still going on which the Commission feels under these de- 
cisions it is not able to reach ? 

Mr. Gwynne. Well, there is one area that is still in doubt and that 
is the mail order insurance. Now that is the matter we hope to have 
settled in the courts. I am frank to say if the courts agree with the 
eight circuit, I think it would be advisable for this committee to con- 
sider changing the law to make the authority of the Commission ade- 
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quate in that field because it strikes me, Senator, as a purely practical] 
matter, that the State of Maine should not be required to depend upon 
the activities of officials in the State of Nebraska. 

Now to answer the question more in detail as to the character of 
present-day advertising, I would like to have Mr. Sills, if you don’t 
mind, make a comment. 

Mr. Sus. If I understand your question, Mr. McHugh, you are 
talking about the representations contained in current advertising as 
compared to representations contained in advertising in 1953 and 1954, 

Mr. McHvseu. That is correct. I am thinking particularly not only 
in reference to the comments of the judge whether you have mail-order 
advertising in the States, but even in States where there is business 
done or solicited through agents and where there is State law to regu- 
late it. 

Mr. Sirus. I might add that, National Casualty notwithstanding, 
the Commission staff has utilized the very same sources of information 
concerning insurance advertising that we used in 1954 and 1955 during 
the course of the investigation. That includes the examination of 
radio and television script, newspaper, and magazine mats, and mail 
circular bulletins, and, of course, the usual postcard and what have 
you that appears on streetcars and buses. 

Now in connection with the comparison of the character of the 
advertising now as opposed to then, speaking for myself I can say that 
at least 95 percent of the representations that were made that we con- 
sidered objectionable in 1954 have disappeared. At least we haven't 
seen them in the advertising we have examined. Undoubtedly there 
will be misleading advertising for the next 300 years, and an occasional 
advertisement will carry a misrepresentation. I am not saying that is 
all cleaned up. But then you must remember another factor. State- 
ments that were made in 1954 may have been misrepresentative of 
the coverage then existing. The coverage has been expanded. 

Now whether it is due to competition or a number of other factors 
I don’t know, but the fact of the matter is there is more coverage 
given for a dollar today than there was 5 years ago. A statement that 
may have been false and misleading in 1954, the very same statement 
may be perfectly true today. That is the best way I can answer it. 

Mr. McHvuexu. Have you found any misrepresentations made in 
current advertising which you would consider today to be unfair and 
probably in violation of the Federal Trade Commission Act ? 

Mr. Srixts. Speaking of my own judgment I have; yes. 

Mr. McHveu. And this type of advertising is not being proceeded 
against under the applicable State statutes ? 

Mr. Stius. I wouldn’t know. 

Mr. McHven. But the advertising is continuing? 

Mr. Sii1s. It is in existence. But as I pointed out, it is a rarity 
rather than the ordinary. 

Mr. Gwynne. I may add there, Mr. Sills, that we occasionally get 
a letter of complaint about some matter we feel is not in our jurisdic- 
tion. We have a regular practice of calling that to the attention of 
the ye State authority, if that will be of any help to him. 

Mr. McHveu. Do you have some results you could furnish the com- 


mittee as to the action taken by the State enforcement agencies on 
that ? 





THE INSURANCE INDUSTRY 961 


Mr. Gwynne. I am afraid we do not. We have no control over 
them. If we see something, a complaint that was made to us that 
should have been made at home, we send it out there. 

Let me ask Mr. Sills. Do we follow that up? 

Mr. Situs. That was particularly so since the National Casualty 
came down. The Commission instructed the staff in a number of 
instances where we felt we examined advertising that may be false 
and misleading, that we transfer it to the State official of the State 
in which the particular insurer was domiciled. But as to following it 
up, no. We have never asked them to give us a report of compliance 
as to what they did or didn’t do. 

Mr. McHueu. Do you have any information as to whether or not 
any wate disciplinary action was ever taken on any of those com- 

laints ? 
: Mr. Sitts. Asa matter of record, public record,no. What they may 
have done informally I have no idea. 

Senator O’Manoney. Judge, has the Federal Trade Commission 
ever undertaken in its reports to Congress to refer to the various com- 
plaints which you receive with respect to violations of any of the laws 
under your jurisdiction ? 

Mr. Gwynne. Mr. Sills has some information on that specifically. 

Mr. Sits. First of all, Senator, the ocean marine insurance investi- 
gation was initiated by the Commission as a result of disclosures oc- 
curring in a Senate hearing. The accident and health insurance in- 
vestigation was initiated not only as a result of receipt of hundreds of 
letters from the public who felt they had eventually bought something 
far less than what they had been told they were going to purchase. 
But 2 weeks prior to the adoption of the Commission’s resolution to 
investigate this entire field on December 15, 1953, two members of the 
Commission staff appeared before the Senate Judiciary Committee, 
chairmanned then by Senator Langer, who suggested in his investiga- 
tion of mail order insurance advertising that the Commission might 
well undertake such an investigation. He was curious if they had the 
power. And it is beause of those two factors in the ocean and acci- 
dent and health that those two investigations were initiated. 

Does that answer the question ? 

Senator O’Manonery. No. My question probably wasn’t clearly 
understood. The judge was speaking about letters of complaint in 
the insurance field which the Commission forwarded to the States 
where the complaints should have been filed because the complaints 
were outside of the jurisdiction of the Federal Trade Commission. 

It occurs to me that when the people of the country write letters to 
the law-enforcing agencies like the Federal Trade Commission and 
the Department of Justice, it might be in the public interest for the 
Federal agencies to include some reference to these types of com- 
plaints in the reports to Congress because these complaints—and I am 
not speaking of insurance alone—might easily point to matters that 
ought to result in legislation. 

I think you have the authority under the law creating the Federal 
Trade Commission to include such matters in your reports to Con- 
gress. I am merely suggesting that now for your consideration. 

Mr. Gwynne. I think there might be some merit to that suggestion, 
Senator, and I don’t think it would be too difficult. We get com- 
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plaints coming in to us. Some the law doesn’t cover. Some are 
covered by State law. If it is our responsibility, we try to act on it, 

I think it might be a good idea and probably would not be too diffi- 
cult ot have a regular program advising the proper committees of 
Congress of the complaints we get. 

What do you say about that, Mr. Babcock? Would that be a prac- 
tical program we could set up? 

Mr. Bascock. It is certainly something that we should consider 
very carefully. This reference of matters to State authorities, to 
which reference has been made, is not in any sense limited to insur- 
ance. It occurs every day in matters where we see the public bein 
deceived or some type of offense being committed in the commercia 
world to which we cannot apply a remedy by reason of the lack of 
jurisdiction, we follow a procedure by which we refer these to the 
law enforcement agencies of the States in the hope that they will sup- 
plement in the State what we do in interstate commerce. 

Does that answer your question ? 

Senator O’Manonery. I think it points up the advisability of check- 
ing into this matter and including a reference to such complaints in 
your letters. 

Off the record. 

(Discussion off the record.) © 

Senator O’Manonry. On the record. You may proceed. 

Mr. Gwynne. (5) and (6). This question can best be answered in 
connection with the sixth and last question. The Commission has 
at all times approached the discharge of its statutory responsibility 
in the field of insurance with full recognition of the expression in the 
McCarran-Ferguson Act “that the Congress hereby declares that the 
continued regulation and taxation by the several States of the business 
of insurance 1s in the public interest * * *.” Its responsibility, in the 
public interest, arises only “to the extent that such business is not 
regulated by State law.” 

In determining, from time to time, to proceed in the public interest 
in this field, we did so because the act or practice in question could not 
be reached by the police power inherent within the dominion of a State 
or group of States or that the act or practice was being employed ina 
State or States that had failed to enact a law regulatory of such acts 
or practices. Therefore, our attention was not directed to the quality 
of State law enforcement existing in State or States in which the ques- 
tioned practice was employed but rather to whether or not the acts 
or practices were subject by statute or otherwise to the police power 
of the State or States in which they were employed. 

Therefore, if advertising of accident and health insurance appeared 
unregulated in 1953 and 1954, it could be attributable to the void in 
State law existing at that time. As I stated earlier, I do not doubt 
that the Commission’s action in this field hastened the removal of this 
statutory void through the enactment of subsequent legislation. Nor 
do I doubt that the Commission activity of 1954 and the joint efforts 
of the Commission and the States in 1956 and 1957 have served to 
remove the objectionable features of insurance advertising existing in 
1953 and 1954. 

The issue presented in the petition for certiorari in 7'ravelers Health 
is now pending before the Supreme Court. Legal propriety demands 
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that discussion of proposed legislation await the action of the Supreme 
Court. As a basic legal proposition, the question is one involving the 
constitutional limitation on the police power of any one State being 
exerted over the acts and practices engaged in by an insurer in other 
States. The Supreme Court carefully noted in the National Casualty 
case that the insurer was represented in each State in which it was 
engaged in business by a licensed agent and that each of such States 
had enacted laws regulatory of insurance advertising. We do not 
believe that the State of Nebraska alone is empowered to exercise its 

lice power over the mailed advertising of its insurer in the other 
Rates in none of which is Travelers Health legally present by licensed 
agents or otherwise. I do not believe that the people of my State of 
Iowa must look to the State of Nebraska for protection from false and 
misleading advertising any more than people in Nebraska would look 
to the insurance commissioner of Iowa for similar protection. A 
determination for the need of legislation should await the outcome of 
the Supreme Court decision. 

Isay that in the sense, Senator, that the Supreme Court may disagree 
with the eighth circuit. 

That ends my prepared statement. 

Senator O’Manonry. Any questions, Senator Hart? 

Senator Harr. No. 

Senator O’Manoney. Do any representatives of the Senators on the 
subcommittee desire to ask questions? 

Mr. Peck. Mr. Chairman, I certainly would be remiss if I didn’t 
thank Judge Gwynne on behalf of Senator Dirksen for his very lucid 
statement. Thank you very much, sir. 

Senator O’Manoney. Any questions, Mr. Chumbris? 

Mr. Cuumpris. I have no questions, Mr. Chairman. Thank you. 

Senator O’Manoney. Judge Gwynne, speaking for the subeommit- 
tee as a whole, I want to say also that we are very much pleased to 
have this forthright and very informative statement from you on this 
matter. It will be very helpful to the subcommittee in its procedure. 
We thank you very much. 

Mr. Gwynne. Thank you, Senator. 

Senator O’Manonry. Pardon me just a moment. I hadn’t turned 
toMr. McHugh. He may have some questions. 

I know there are some things that ought to be put in the record. 
For example, a letter that was written by you in the ocean marine 
investigation to Mr. Stevenson—wasn’t that the name of the man? 

Mr. McHveu. Mr. Rothschild, Senator, the Under Secretary for 
Transportation. 

Senator O’Manoney. In the Department of Commerce ? 

Mr. McHuen. Yes. The Department of Commerce. 

I would just like to point out, Senator, that in the conferences which 
we held with Commission staff members pursuant to your initial letter 
to discuss some of the areas where we were interested in having the 
views of the Commission, in particular we indicated your concern 
about the ocean marine insurance industry and the nature and the 
scope of the immunity contained in section 29 of the Merchant Marine 
Act of 1920. 

In that connection, Judge Gwynne, I wonder if you could just again 
briefly summarize for the committee when this investigation began and 
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if you or Mr. Sills would be able to state for the benefit of the sub- 
committee what the basic findings of the Commission were. 

Mr. Gwynne. Most of that, Mr. McHugh, happened before I came 
on the Commission. Our records, of course, would show it. I think 
Mr. Sills could give that to you more quickly than I could. 

Will you do that, Mr. Sills? 

Mr. McHvueu. Before Mr. Sills starts, then, Judge, would you sum- 
marize just briefly for us what I think you have already referred to 
as to when it was closed and what action the Commission actually took 
on it? 

Mr. Gwynne. I think I referred to the exact dates in the state- 
ment. We sent it over tothe Department of Commerce and eventually 
we closed the case. 

Mr. McHveun. In that connection, Senator, you referred to the letter 
of Judge Gwynne referring to this investigation of the ocean marine 
insurance which the Federal Trade Commission had made and which 
it subsequently closed. Referring the matter to the Honorable Louis 
S. Rothschild, dated May 23, 1956, entitled “Investigation of Marine 
Insurance,” from Judge Gwynne, it reads as follows: 


My Dear Mr. RorHscHitp: As a result of an informal investigation into the 
practice in the marine insurance field, the Federal Trade Commission is con- 
sidering the advisability of inviting the attention of the Congress of the United 
States to the need for some type of supervision of ratemaking in that field. 

Our investigation indicates that in the past the companies selling marine 
insurance in this country have entered into combinations, both among themselves 
and with foreign insurers, which may have had a tendency to reduce com- 
petition and at times to raise marine insurance rates. Congress has recognized 
a need in this field for competitors to combine for purposes of apportioning 
large risks among many companies, by granting an exemption to such combina- 
tions from the antitrust laws. As a result the forces of competition, which are 
relied on in our free economy to insure fair prices, have been greatly reduced. 
There is little or no regulation, State or Federal, of marine insurance rates. 
The actual need for such regulation is difficult for the Commission to judge due to 
its lack of familiarity with this field. 

As a former Chairman of the Federal Maritime Board and Maritime A@d- 
ministrator and in your present position as Under Secretary for Transportation 
of the Department of Commerce, in our opinion, you are best able to appraise 
the effects of such concert of action in the marine insurance field, both on our 
merchant marine and on American shippers. Also, if further supervision in this 
field is necessary, it would logically be administered by your Department. 

It would be greatly appreciated, therefore, if you would be willing to meet 
briefly with members of the Commission’s staff most familiar with this matter, to 
permit us to outline our problem in this field, and to request your consideration 
of it. 

Sincerely yours, 
JoHN W. Gwynne, Chairman. 


I ask, Mr. Chairman, that this letter be made a part of the sub- 
committee record. 

Senator O’Manoney. It isso ordered. 

(The document referred to may be found on p. 1910.) 

Mr. McHven. In that connection, Judge Gwynne, I am wondering 
if you or Mr. Sills could inform the committee somewhat more in 
detail concerning your observation or your findings that in the past 
companies selling marine insurance in this country have entered into 
combinations both among themselves and with foreign insurers which 
may have had a tendency to reduce competition and at times to raise 
marine insurance rates. 
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Mr. Gwynne. Mr. Sills has the story, I think, that he could give you 
very directly on the issue. 

leaner O’Manoney. Before you answer Mr. Sills, I should like to 
call to the attention of Judge Gwynne and to your attention, Mr. Sills, 


two statements that appear on page 3 of Judge Gwynne’s prepared 
statement this morning. 


The first of these is in subparagraph 2. This is one of the para- 
graphs covering the two grounds upon which the Commission in the 


spring of 1956 closed the marine insurance investigation. The second 
ground is stated as follows: 


Most of these alleged restricted practices occuring between 1928 and 1948 were 
terminated prior to the expiration of the moratorium contained in the McCarran- 
Ferguson Act. 


There is a plain statement that most of the alleged restricted prac- 
tices had been abandoned but not all of them. If all of them had 
been abandoned, the word “most” would not have been used. 

And on the last line we find the same qualifying phrase. The sen- 
tence which appears at the end of page 3 reads as follows: 


Thereafter— 
that refers to the letters of the Department of Commerce— 


a report was received on February 3, 1958, from the Department of Commerce 
summarizing the present implications to be drawn from the investigational record 
and noting that most of the concerted activities questioned by the Commission 
had been liquidated. 


That seems to me that the Department of Commerce was not sure 
that all of the possibly illegal activities had been abandoned. 

Mr. McHvueu. This is the reply, Senator, of February 3, 1958. 

Senator O’Manoney. Handed to you now by Mr. Sills. 


Mr. McHveu. This is a letter dated February 3, 1958, Senator, 
signed by Mr. Louis Rothschild. 


DEAR Mr. GwYNNE: The “Report of Investigation of the Marine Insurance In- 
dustry,” and supporting documents, prepared in the Federal Trade Commission, 
which was referred to the Department of Commerce for apprepriate action if 
considered necessary, have been studied carefully by the Division of Insurance 
of the Maritime Administration. This report which was prepared several years 
ago has been considered on the basis of its present implications, since many of 
the insurance group operations reported on therein have since been liquidated. 
The report sets forth much information which is of interest to the Maritime Ad- 
ministration. 

The Maritime Administration is convinced that competition exists in the marine 
hull and P. & I. insurance fields, both among domestic insurance companies and 
from abroad. In its mortgage and subsidy programs, this fact is evident despite 
group underwriting in both of these fields. 

In the field of other than oceangoing vessels, domestic markets have never been 
adequate. In order to broaden these markets for fishing vessels, offshore oil 
rigs and pleasure craft, as well as for barges and tugboats, group underwriting 
and adequate reinsurance must be maintained. 

At the same time, foreign markets must be left open to owners to maintain 
competition and in many cases provide a market for the business when the 
domestic underwriters will not or cannot take the business. 

In the war risk hull and P. & I. insurance markets, for both foreign and 
domestic trades, there is no substantial competition for the reason that up until 
very recently domestic underwriters have not been interested in underwriting 
much of this type of coverage. London underwriters do most of this business 
throughout the world. The domestic market, however, is finally beginning to 
show some interest in this business. 

While marine and war risk cargo insurance is a field in which the Maritime 
Administration has no direct interest in peacetime, officials of that agency are 
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aware that real competition exists, both domestically and internationally. The 
fact that there has never been a serious complaint from a shipper on this point 
in over 5 years attests to this statement. 

Uniform policy conditions and reinsurance facilities serve as the best means 
of extending and developing the marine insurance market in this country, 
Standard hull clauses facilitate the placing of insurance coverage in more than 
one market and this often encourages competition while reinsurance treaties 
enable a small company or group to underwrite a larger coverage than other. 
wise. Reinsurance also provides strength to the market and enables it to expand 
its operations over a wider area. It would appear most unwise to either re 
quire reinsurance or to restrict its use. The American Hull Insurance Syndicate 
is prohibited under its bylaws from reinsuring marine hull risks which action 
was intended to establish an independent domestic market; the syndicate rep- 
resents by far the largest domestic hull market for oceangoing vessels. 

Accordingly, you are advised that it has been determined that review of this 
report by the Maritime Administration does not indicate the need for any fur. 
ther action on its part. 

With respect to possible violations of antitrust laws, these matters would 
appear to be for consideration of the Department of Justice. 

Sincerely yours, 
Louis S. RoTHscnHI, 

I ask that this letter, Senator, of February 3, 1958, in response to 
the referral of 1956, be made a part of the record. 

Senator O’Manoney. It is so ordered. 

(The letter referred to may be found on p. 1910.) 

Senator O’Manonry. I call attention to the fact that in this letter, 
in the first paragraph, Mr. Rothschild had this statement to make: 

This report which was prepared several years ago has been considered on the 
basis of its present implications, since many of the insurance group operations 
reported on therein have since been liquidated. 

It will be observed that the word here is “many,” not “most” as 
used in the statement of Chairman Gwynne. This would appear to 
mean that the recommendation for the abandonment of the proceed- 
ing coming from the Department of Commerce is based only upon the 
conclusion of the Department of Commerce that many of the prac- 
tices have been abandoned. ‘There is no indication that all were elim- 
inated. 

What is the view of the Commission, Mr. Sills, with respect to the 
meaning of Mr. Rothschild’s letter ? 

Mr. Stuus. If I understand your question, Senator, you want us to 
distinguish between the use of the word “many” and the use of the 
word “all.” 

Senator O’Manoney. That is right. 

Mr. Sirus. In connection with restrictive practices or most. I 
mean—in other words, I don’t doubt that since the completion of the 
investigation, and I don’t doubt that today, a number of practices 
which were considered restrictive may be engaged in today, but the 
basic jurisdictional problem raised as to whether or not those activities 
which of their nature may be restrictive are not immunized by virtue 
of section 29 of the Merchant Marine Act is pinpointed by one very 

salient fact—that is, all of these practices are related in varying de- 
grees to reinsurance and the sharing of risks. 

Now, I think that the Congress ‘has even conceded during the legis- 
lative debates preceding the enactment of the Merchant Marine Act 
that a certain amount of restriction as to competition would, of course, 
exist if the immunity from the antitrust laws was given as it was given. 
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We didn’t intend to imply in this statement that some of these prac- 
tices arent being continued. What we tried to imply in this state- 
ment is that those that are being continued are perfectly legal within 
the purview of section 29 of the Merchant Marine Act and cannot be 
reached by enforcement of the antitrust laws. 

Mr. McHvueu. Is that on the grounds that they involve reinsurance 
practices ? 

Mr. Sitts. That is correct, Mr. McHugh. 

Mr. McHueu. Do I understand from that that you construe section 
29 of the Merchant Marine Act as extending its immunity provisions 
only to reinsurance activities in the ocean marine field ? 

Mr. Situs. Speaking for myself—and I think it was the sense of the 
Commission at the time they reviewed this Jurisdictional question, 
from an examination of this exclusion—the use of the conjunction 
“and” rather than “or” in section 29 meant that there must be a shar- 
ing of risks by reinsurance or otherwise. Either that or by a syn- 
dicated operation. And if such occurred, then, of course, such actual 
practices were not to be construed as illegal under the antitrust laws. 
That is the way we construed it. 

Mr. McHucu. How would you apply that, then, to the rate-fixing 
activities of, say, the American Hull Syndicate which does not engage 
in reinsurance as such ? 

Mr. Situs. As I suggested, Mr. McHugh, the American Hull Syndi- 
cate is a creature that Congress indicated during the legislative debates 
preceding the enactment of section 29 was the precise creature that 
they had in mind in the adoption of section 29—that while there is 
no reinsurance, aS we consider reinsurance, when one insurer is a 
direct writer on a policy and then reinsures a portion of this original 
liability with some other insurer; in the Hull Syndicate operation 
you have but one direct writer, but with 147 partners, all subscribing 
to a prorated share of whatever risk is written by the syndicate. 

Mr. McHvueu. This is not reinsurance, is it? 

Mr. Si1uus. That is what is known as sharing—sharing a risk. But 
that is precisely what the Congress had in mind, if I understand the 
legislative debates. 

r. McHuen. Then you construe the language of section 29 to be 
something broader than a pure reinsurance activity ? 

Mr. Sits. Well, again we get into a play of words, Mr. McHugh, 
as to what you mean by “reinsurance.” I believe that section 29, 
in its adoption, meant to tell this industry one thing: If two or more 
insurers wanted to join together in an enterprise to insure or expose 
themselves to a marine risk, that they had a right among themselves 
to determine among themselves the coverage that was to be extended, 
as well as the mutual rate to be assessed by each of them. 

Now, whether they did that through informal treaties of reinsur- 
ance; whether they did it facultatively through reinsurance; whether 
they did it by association, much as you have in the burlap field; 
whether in a syndicated operation, as you find in tugboats and hulls; 
I think that the object was the sharing, and not necessarily the sub- 
stance of the creature by which the sharing was accomplished. 

Senator O’ManHonry. May I interrupt you at this point, Mr. 
McHugh? 
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In order to clarify the record for those who may read it, I want to 
read section (b) of section 29—subsection (b). 


Nothing contained in the “antitrust laws” as designated in section 12 of title 
15, shall be construed as declaring illegal an association entered into by marine 
insurance companies for the following purposes: To transact a marine insurance 
and reinsurance business in the United States and in foreign countries, and to 
reinsure or otherwise apportion among its membership the risks undertaken by 
such an association or any of the component members. 

You referred, Mr. Sills, in your response to Mr. McHugh, to the 
word “and” in these two clauses instead of the word “or.” So you 
construe this sentence to mean, I take it, that the first exemption was 
to the transaction of a marine insurance and reinsurance business in 
the United States and in foreign countries. 

Mr. Stixs. I don’t stop there, Senator. 

Senator O’Manoney. I said first. 

Mr. Suits. First, yes. 

Senator O’Manoney. And then secondly, to reinsure or otherwise 
apportion among its membership the risks undertaken by such asso- 
ciation or any of the component members. 

My question to you now is: What is your interpretation of the 
second clause after the word “and,” since the word “reinsurance” is 
used in the first clause and the transaction of business is mentioned 
as that which is carried on in the United States and in foreign coun- 
tries? What is the difference between “reinsure” in the second clause 
and “reinsurance” in the first clause ? 

Mr. Sruus. I don’t think there is any difference in the sense to be 
given both words, but I direct your attention, Senator, to the phrase 
“and otherwise apportion.” 

Senator O’Manoney. “Or otherwise apportion.” 

Mr. Sus. “Or otherwise apportion.” 

Senator O’Manoney. I emphasize that “otherwise.” 

Mr. Stuus. Right, Senator. And that is why in my response to 
the question given by Mr. McHugh I didn’t treat reinsurance as a 
simple matter on a facultative or treaty basis, and as I understood 
the use of the word “reinsurance,” in the legislative debates, it meant 
any type of sharing of a risk where someone joined in the venture, if 
that answers your question. 

Now, getting back to the conjunction “and,” if the exclusion had 
read “those engaged in the business of marine insurance or reinsur- 
ance,” then you would have had an all-out exclusion, because the “or” 
would have placed a period right there. Therefore, anyone engaged 
in the business of marine insurance would be excluded from the pur- 
view of the antitrust laws. 

But in using the conjunction “and,” the Congress suggested before 
the exclusion attaches you must engage in reinsurance, and that is 
the purpose of the exclusion, so that you can join in an activity en- 
gaged in by London underwriters, who because of the great numbers 
that can participate in one risk and the fixing of rates among them 
which prior to 1920 had presented an insurmountable barrier to 
American underwriters, that now you are permitting them to combine 
in insuring the risk for the sole purpose of insuring risks that you 
individually would not otherwise be able to insure. 

And I think that the Congress tried to write that declaration of 

olicy of the Congress in giving this exclusion by using the con- 
Junction “and.” 
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Senator O’Manonry. What is the significance of the word “appor- 
tion” in the second clause? Isn’t that the very vital word in that 
second clause ? 

Mr. Sitxts. Yes, Senator. 

Senator O’Manoney. Now, then, the exemption from the antitrust 
law extends, therefore, to the activity which is taken by the appor- 
tionment among the members of the risks undertaken in reinsur- 
ance—to apportion the reinsurance among the members, “or otherwise 
apportion.” : ; 

What does “otherwise apportion” mean? Does it mean an agree- 
ment to fix rates? 

Mr. Suis. Well, I’m not going to say it might not result in that, 
but because- 

Senator O’Manonry. How could it result in that and be exempt 
from the antitrust laws? 

Mr. Srtuts. To this extent, Senator, and I think the debates will in- 
dicate this. It is impossible for two or more insurers to insure a 
time hull coverage on a vessel, say, of $20 million unless they join 
together in the venture and assume each a part of the risk on a joint 
basis. Then, having done that, they could not do this unless they 
had agreed to all assess the same rate to the shipowner of this vessel. 
In other words, he would have a situation where 10 people would be 
insuring a vessel of $10 million, each taking $1 million. You are go- 
ing to the question of otherwise apportionment if all 10 quoted differ- 
ent rates on this risk exposure, we would have his business going to 
the other market. I think again that is what the Congress has in 
mind, speaking again for myself. 

Senator O’Manonry. Mr. Sills, do you have the letter from Mr. 
Rothschild before you? 

Mr. Srius. Yes, sir. 

Senator O’Manoney. Look at the last sentence in the letter: 
With respect to possible violations of the antitrust laws, these matters would 
appear to be for consideration of the Department of Justice. 

Do you know whether these matters were ever referred to the De- 
partment of Justice? 

Mr. Sixtus. I do not think they were. As a matter of fact, I am not 
going to equivocate, I know that they were not. They were returned 
to us in February of 1958. It was the sense of the Commission at that 
time that they had closed this case. 

Senator O’Manoney. Does not this sentence I have just read indi- 
cate that Mr. Rothschild had in mind that they might be violations 
of the antitrust laws? 

Mr. Sitts. That may have been his judgment. That would not 
necessarily be ours. 

Yes, Senator, Mr. Rothschild has directed here, or suggested, rather, 
that they might well be transfered to the Department of Justice. I 
think the Commission was convinced in Feburary 1958, when they 
received this report from Rothschild, as much as they were convinced 
back in 1956, when they closed this matter, that it was no longer 
applicable because of the two bases upon which it was closed. Mr. 
McHugh has the file, that it was the sense of the Commission at the 
time this was closed at the Commission table, the recommendation 
was then made that it either be sent to Congress or to an appropriate 
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congressional committee, and that is why, shortly after the return 
of these files from the Department of Commerce in 1958, shortly there- 
after when Judge Gwynne first learned of the interest of this sub- 
committee in the field of insurance, that we thought that this was a 
splendid opportunity to avail ourselves of the opportunity to submit 
this to a congressional committee as the Commission thought desirable 
when it closed this matter. 

Senator O’Manoney. It is clear from the evidence before us, your 
answers on the law, the vagueness of the phrasing, and the conclud- 
ing statement of Mr. Rothschild in his letter, that it was his judgment, 
speaking for the Department of Commerce, that there might still be 
violations of the antitrust laws in spite of the interpretation which 
was given to section 29, when the investigation was closed. 

Your recommendation now, if I understand you, is that the Con- 
gress could check this to see whether there eally are any violations, 
Is that your recommendation ? 

Mr. ieee It was the judgment of the Commission, Senator, in May 
of 1956 that the facts presented in this matter were no longer action- 
able. They did not hesitate to say that some of the practices reached 
in this investigation—developed in this investigation of record—may 
have been illegal at the time they were engaged in. They certainly 
were restrictive. There is no hesitancy about that. But they said 
the oe had lost their actionability at the time they considered this 
record. 

Senator O’Manongy. Mr. McHugh, you may proceed. 

Mr. McHveu. Mr. Sills, how long was the ie re considering 
this record ? 

Mr. Sitts. I think it went to the Commission in the fall or winter of 
1955. I would have to check the docket on that. I know it was not 
before that. 

Mr. McHvueu. At that time, did you make a recommendation 
instituting action in this situation ? 

Mr. Srius. In 1951, when the investigation was completed, under 
our procedure down there, the one conducting an investigation pre- 
pares a final report. That final report was prepared, and in that 
report I made certain recommendations, that is true. 

I want to call your attention to one thing: That at the time this 
matter was docketed for investigation, it was an exploratory inves- 
tigation, and the facts were to be reported back to the attorney—to 
the Assistant Attorney General in that time charged with insurance 
in the General Counsel’s Office. Actually, as the file moved forward, 
it moved in normal course—I mean, to our Bureau of Litigation. 
Now, as the recommendations I made—do you want to go into that? 

Mr. McHvueu. Yes. 

Mr. Sits. I think you will recognize at the outset, Mr. McHugh, 
before I start, that ini you get to the end of a novel, it is pretty 


hard to understand what happened 50 pages back, and I would like 
to give you as brief a factual picture as I can before I get to these 
recommendations, so that you will understand why they were made 
and in connection with what practice they were made. Is that all 
right ? 

Mr. McHven. Do you want to give a description of the factual 
information on which you are relying? 
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Mr. Situs. That is right. 

Mr. McHveu. Yes, please. 

Mr. Stius. If that is what you want. 

First of all, we understand that in this field of insurance there are 
two basic coverages; that is, one covering the shipment of cargoes 
and one covering the property value and other value of hulls and 
vessels. The investigation disclosed certain practices in connection 
with the adoption of policy forms and the employment of rates in 
connection with each coverage. 

Now, I first would like to outline to you the associated activities 
that were entered into formally by way of reinsurance in the cargo 
field. In that field you had the following exchanges created, and 
they are now administered by what is known as the Marine Insurance 
Clearing House: The Export Automobile Reinsurance Exchange, the 
Burlap Reinsurance Exchange, the Cotton Reinsurance Exchange, 
the Eastern Intercoastal Cargo Reinsurance Exchange, the Ameri- 
can Cargo War Risk Reinsurance Exchange, and the Great Lakes 
Grain Association. 

Mr. McHveun. Mr. Sills, in your opinion, were these formal agree- 
ments that you are now referring to within the scope of the section 29 
immunity ? 

Mr. Stius. I do think so. 

Mr. McHuen. I wonder if you would describe for the subcommit- 
tee any of the concerted activities which you found to exist which, in 
your opinion, may have been outside the scope of that immunity ? 

Mr. Situs. I would like to stay with cargo until we finish it; all 
right? That is, cargo insurance. I mean outside of the immunity; 

es. 

The basic practice which involves a rate that was fixed in every 
open cargo schedule issued by every insurer in the United States was 
the rate known as the marine extension insurance rate, and this arose 
because of a risk exposure that occurred just before World War II 
began, before our entrance into it, and certainly during World War II, 
for one very obvious reason. 

Prior to 1941 insurers, in insuring cargo, insured on two rates. One 
was against normal marine perils; the other was a war risk rate. 
The coverage, the liability assumed by an underwriter under the 
normal perils, is defined by the policy. Then, so far as the war risk 
was concerned, there were certain zones mapped over the world as 
these areas of hostility arose from time to time, and those were called 
war zones for the purpose of this war risk rate. An excess rate was 
charged to any cargo entering into this area because of the exposure 
to acts of hostility. Therefore, there was a two-rate schedule. 

At the advent of World War II—I do not know a better way to 
paraphrase this than to read these two paragraphs, if you do not 
mind: 


With the advent of World War II, abnormal navigation conditions affecting 
world trade caused American underwriters to create a new coverage in the cargo 
policy known as the marine extension clause. The war had created a twilight 
zone of risks not covered by the marine or war risk coverage. The former, as 
has been explained, afforded coverage against the normal perils of the sea, while 
the latter covered those losses directly attributable to acts of hostility. A sit- 


uation had arisen presenting numerous risks falling between the marine and the 
war risk coverage. 
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The submarine menace resulted in a rapid increase in the number and extent 
of delays, deviations, and similar occurrences. Secondly, the practice of ves. 
sels traveling in convoy, with the resulting censorship connected with such 
travel, made it impossible for the shipper or underwriters to trace the move 
ment of vessels and cargo. Convoy transit with the elimination of lights and 
navigational aids had presented a new peril to American underwriters. The 
Mediterranean Sea was closed to normal shipping during a large part of World 
War II and vessels engaged in trade between the United States and the Middle 
East, as well as the Far East, were required to use other routes which greatly 
increased the length of the voyage and possibility of losses. Many voyages nor- 
mally completed in 3 to 5 weeks were requiring a length of time four to five times 
longer than this. Trade had been diverted by way of the Strait of Magellan 
and the Cape of Good Hope, which trading area is one of the most dangerous 
in world trade. 

The change in the management of vessels presented other abnormal conditions: 
First, vessels were overloaded ; second, in many instances they were manned by 
comparatively untrained crews. 


Then I want to read: 


Since these heretofore unusual events had in 1942 become commonplace, Ameri- 
can underwriters agreed among themselves to adopt a uniform rate schedule in 
connection with the use of a Marine extension clause, which clause extended 
coverage “from the time the goods leave the warehouse at the place named in the 
policy, certificate, or declaration for the commencement of the transit and con- 
tinues until the goods are delivered to the final warehouse at the destination 
named in the policy, certificate, or declaration.” 

Mr. McHveun. Are these agreements, Mr. Sills, now within the for- 
mal insurance exchanges ? 

Mr. Stixs. No; it was issued by the clearinghouse. 

Mr. McHvueu. Explain what the clearinghouse is, please. 

Mr. Suits. Well, let me give you the best description I know of it. 
It was created in 1940. You might be interested in why. But actu- 
ally, it is for the exchange of reinsurances, to be known as the Ameri- 
can Cargo Reinsurance Clearing House, and in connection with this 
creation there were appointed two committees, an organization com- 
mittee and an underwriting committee. They were empowered to 
make recommendations to the subscribers to the clearinghouse as to 
underwriting practices with respect to deviations, outside tonnage, 
surcharges, and so forth. But it is patterned along the lines of the 
American Institute, except for this one basic exception. All of the 
formal reinsurance associations that I described in the cargo field are 
administered by and through the secretary of the clearinghouse. They 
also have this other activity, which I am discussing now, that dealt 
with the final clause and final rate promulgated for marine extension 
coverage. 

Does that answer your question ? 

Mr. McHvueu. Yes. 

Mr. Sits. Now, having adopted this clause in 1942 that despite all 
these perils they had described, despite all the lengthy deviations and 
delays, they had agreed among themselves to give coverage to any 
exporters of goods from this country. Complete coverage from the 
warehouse of consignor to the warehouse of consignee, no matter how 
long it took or where it went. That was the third rate, the normal 
peril, the war risk, and, in between, the marine extension. 

Mr. McHvueu. Is this an actual dollar rate or a percentage rate? 

Mr. Sirzs. That is true, it is a percentage rate, but in terms of 


dollars. 
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In April of 1943, the American Institute of Marine Underwriters 
promulgated a uniform marine extension clause, which clause was 
adopted by all American underwriters extending such coverage. 
Thereafter, there was created in the then existing American Cargo 
Marine Reinsurance Clearing House, the predecessor of the current 
organization, a committee known as the surcharge committee. This 
committee was vested with the sole power of determining rates to be 
assessed for marine extension coverage in the various trading areas of 
the world. Thereafter, this committee promulgated rates govern- 
ing the shipment of goods from port to port, and assessed a rate that 
would be applicable to that marine extension exposure in connection 
with the other two, and they carried it on a dual basis. 

Let me give you an example. Take a shipment from New York 
to Buenos Aires. Normally, the normal marine charge per $100 of 
coffee, just to take a product as an example, would be 15 cents per 
$100 valuation of coffee. After the application of the marine exten- 
sion rate, there was an additional column, marine extension, 30 cents, 
so that the total charge to the insured was 45 cents per $100 valua- 
tion of shipment. All cargo policies, after the announcement by the 
clearinghouse committee of the various marine extension rates to be 
applicable to all cargo policies, underwriters then put another column 
on their rate schedules and applied this marine extension rate. 

Mr. McHveun. Is this marine extension rate, as you suggested, in 
most cases twice the value of the extent of the original coverage? 

Mr. Stuus. I think you will discover, and we certainly cannot put 
all of these open cargo schedules in the record, but I think that is a 
fair observation to make. Sometimes it was as much as three times; 
sometimes it was only halfas much. But basically, it was at least two 
times over. 

I have an expression here from the brokers themselves who negoti- 
ated this situation, where they indicate that such a rate is going to 
increase the cost to our assured three times the normal cost, but they 
were certainly cognizant of the peril insured against, and I do not 
think that anyone questions that, with the submarine menace as we 
had it in 1942, for an insured to insure a shipment of refrigerators 
from Milwaukee to Capetown, South Africa, was quite a venture to 
take upon himself, and I am sure that he felt that there was a right 
that the insurer had to charge a rate that for the aged marine perils. 
But the restrictive part I want to discuss a little later. 

Thereafter, the period from 1943 to 1946, marine underwriters con- 
tinued to quote cargo rates on a dual basis. The clearinghouse, act- 
ing on recommendations of the surcharge committee, continued during 
this period to promulgate the MEC rate to be charged. 

Following the cessation of the hostilities, the American market 
found world trade slowly approaching the condition of normalcy 
existing prior to 1941. The marine insurance market was confronted 
with the problem of the continuation of the MEC rate. A special 
committee was appointed by the members of the American Marine 
Insurance Clearing House in the spring of 1947, which committee met 
in conjunction with the surcharge committee in an effort to reach a 
solution of the marine extension problem. 

On May 22, 1947, the two committees reached an agreement to the 
effect that all American underwriters were to be required to combine 
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the basic marine rate and the marine extension rate into one overall 
cargo rate, and that such combination was to be effectuated during the 
period June 1 to December 1, 1947. 

I wish to direct the attention of the subcommittee to those dates, 

Mr. McHueu. This was after the expiration of the moratorium? 

Mr. Suus. This was squarely within the moratorium. The mora- 
torium did not expire until July 1, 1948. And the agreement I have 
referred to was to be effectuated June 1, 1947. 

All open cargo policies were to include the marine extension clause 
as the additional coverage for the consideration of the increased rate, 
It was further agreed that during that period of combination, the 
transfer of marine accounts between American underwriters was to 
be discouraged for the purpose of giving the American insurance 
market and its membership an opportunity to place all open cargo 
policies on a sound basis. 

Mr. McHvuen. Before you go on with that, let me ask whether or 
not you construe the moratorium provision of section 3 of title 15 as 
applying to the ocean marine industry ? 

Mr. Suis. Yes, for one very simple reason. If the language used 
in the moratorium had said, “shall not apply to the business of insur- 
ance as regulated by State law or to action or conduct thereof,” that 
would be one matter but they simply use the generic phrase, “business 
of insurance,” and this is the business of insurance. 

Mr. McHvucu. What weight do you give, then, Mr. Sills, to the 
provision in the McCarran Act, section 4, that nothing contained in 
this act “shall be construed to affect in any manner the application 
to the business of insurance”—and skipping over other statutes—“the 
Act of June 5, 1920, known as the Merchant Marine Act of 1920”? 

Mr. Stius. The answer to that, as I see it, is that whatever the 
exclusien that was given this industry by section 29 by the Congress 
in 1920, there was nothing by the State legislation that was certainly 
going to arise out of this invitation by Congress to come in during 
the moratorium that would in any way affect that exclusion. But it 
did not say, as I see it, Mr. McHugh, that continuing to give valida- 
tion to that exclusion also meant not to include them w ithin the mora- 
torium when they used the general expression, “business of insurance.” 
I think the McCarran Act was meant not to disturb that exclusion. 

Mr. McHveu. Under the exclusion, will you explain the inclusion 
of the Merchant Marine Act, section 2§ at are 
within the scope of that exclusion ? 

Mr. Sits. I do not think there is any question that there are only 
four statutes at issue there. The Congress very specifically stated that 
the antitrust laws as defined by section 1 of the Clayton Act—— 

Senator O’Manoney. Off the record, please. 

(Discussion off the record.) 

Senator O’Manoney. In view of the fact that it has been announced 
that you are to retire on the 1st of June, Judge Gwynne, I thought 
that this might possibly be your last appearance before a committee eof 
the Congress as Chairman of the Federal Trade Commission. 

I first became acquainted with you when you were a Member of the 
House. As I recall it, you became a Member of the House about a 
year after I became a Member of the Senate. But throughout the 
years of your service in the House, as in your previous service, both as 
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a county attorney in Iowa and as a judge in the city of Waterloo, you 

have been distinguished for rare, sound public service. I wanted, as 

I say, to pay that tribute to you as you are about to terminate your 

appearances before congressional committees as Chairman of the 

Federal Trade Commission. You have been a high-class public 

servant, Judge Gwynne, and I am happy to have been associated with 
ou. 

Mr. Gwynne. Thank you, Senator. I appreciate that very much, 
and Iwish to say, if I may, that my association with you, both when 1 
was in the House and since I have been in the Commission, has been 
very pleasant and has been extremely helpful, at least to us of the 
Commission, and I hope it has to you. 

Senator O’Manoney. Thank you very much. 

The subcommittee will stand adjourned until tomorrow morning at 
10 o'clock. 

(Whereupon, at 12 noon, the committee recessed, to reconvene at 
10a.m., Friday, May 15, 1959.) 


47932—-60—pt. 2——_5 








are 





W. 


ST 





| 





THE INSURANCE INDUSTRY 


FRIDAY, MAY 15, 1959 
U.S. SENATE, 


SUBCOMMITTEE ON ANTITRUST AND MONOPOLY, 
OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 10:35 a.m., in 
the caucus room, Senate Office Building, Senator Joseph C. O’Mahoney 
presiding. 

Present: Senator O’Mahoney. 

Also present: Senator Magnuson. ; 

Also present: Donald P. McHugh, counsel; Peter N. Chumbris, 
counsel for minority ; Theodore T. Peck, special counsel for minority ; 
Nicholas N. Kittrie, special counsel for minority; Gareth M. Neville, 
assistant counsel; Wilbur D. Sparks, attorney; Louis Rosenman, at- 
torney; Paul S. Green, editorial director; and Gladys E. Montier, 
clerk. 

Senator O’Manonery. Judge, I am sorry that the opening is de- 
layed a half hour this morning, but I am sure you understand that 
there are unavoidable reasons for that. 

Mr. Gwynne. Certainly. 

Senator O’Manonry. Mr. McHugh, are you ready to proceed now 
with the statement by Mr. Sills? 

Mr. McHuen. Yes, Senator. 


STATEMENT OF JOHN W. GWYNNE, CHAIRMAN, FEDERAL TRADE 
COMMISSION, ACCOMPANIED BY HARRY A. BABCOCK, EXECUTIVE 
DIRECTOR; EARL W. KINTNER, GENERAL COUNSEL; AND ROBERT 
SILLS, ATTORNEY—Resumed 


Mr. McHvuen. At the conclusion of the testimony yesterday, Sena- 
tor, Mr. Sills had been describing the results of the findings of the 
Commission. I had asked him a question as to what types of agree- 
ments he had found that were being engaged in by the ocean marine 
insurance industry which were not covered by the exemption of sec- 
tion 29 of the Merchant Marine Act. 

At that time, he was confining his testimony to certain of these 
agreements which involved cargo insurance, and was explaining what 
was known as the marine extension clause. 

I think it might be appropriate for him to continue at that point, 
unless you wanted to pursue any further with Mr. Sills the question 
which we were asking concerning the scope of the immunity provi- 


sion, or the scope of the McCarran Act as far as it related to the ocean 
marine insurance industry. 
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Mr. Sills, I think you had said that, in your view, the moratorium 
provisions of the McCarran Act did apply to ocean marine insurance 

Mr. Sus. Yes; that istrue. That is, rs think I explained yesterday 
that it was the position of the Commission that all segments of the 
insurance industry fell within the moratorium, and were affected by 
the moratorium, and there was no distinction made in the enactment 
of this statute as to one segment or another. 

Mr. McHucu. The problem that I raised at that point concern- 
ing the application of the McCarran Act, then, was with reference to 
the meaning of section 4 of the McCarran Act, which followed the 
provision relating to the moratorium, which stated that nothing 
contained in this act shall be construed to affect in any manner the 
application to the business of insurance of the act of June 5, 1920, 
known as the Merchant Marine Act. 

Do you have any difficulty in reconciling that ? 

Mr. Sus. As I explained yesterday, Mr. McHugh, the Commis- 
sion took the position that the language contained in section 4 was an 
expression by the Congress that whatever was granted in this exclusion 
in section 29 of the Merchant Marine Act of 1920 was in no wise to be 
disturbed by the enactment of Public Law 15, that whatever may have 
been contemplated, that whatever would be done by State legislatures 
or by the enactment of any statute, it was not to interfere with that 
exclusion. I find nothing in the language of section 4, speaking for 
myself, that would permit the implication that because the marine 
insurance industry had been treated on a different basis by virtue of 
the exclusion of section 29, that the Congress intended that during the 
moratorium, the invitation was not extended to that section of the 
insurance industry. 

Mr. McHucu. Doesn’t the language of section 4 say nothing con- 
tained in this act, which could include the provisions which you spoke 
of earlier, with regard to the moratorium, which you say does not 
apply to the merchant marine industry? It says nothing in this sec- 
tion will apply to the Merchant Marine Act. 

Mr. Sus. As we read this, it says that nothing contained in this act 
shall be construed to affect in any manner the application to the busi- 
ness of insurance of the act of June 5, 1920, known as the Merchant 
Marine Act. 

Mr. McHven. That includes section 29, does it not? 

Mr. Sitxs. That is correct. As the Commission read it and as the 
Commission construed it, there was no intention here to treat section 4, 
so far as the marine insurance industry was concerned, as a totall 
separate market, and it was to be treated on the same basis as the busi- 
ness of insurance, used generically in the preceding section. 

In other words, if I understand you correctly, the construction that 
you want to place on this—is this trae—— 

Mr. McHveun. I am trying to find out whether or not there is any 
conflict, frankly, as between the provisions of the act and whether or 
not the act is perfectly clear in its meaning, as far as the ocean marine 
insurance industry is concerned, and therefore whether or not the Fed- 
eral Trade Commission will have any recommendations to the Con- 
gress concerning any possible ambiguities in this statute. 

Mr. Situs. Well, I do not know that we could change the statement, 
other than what I have given you, except to look to this one additional 
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factor, that the Commission attempted to determine what was the pur- 
that the Congress had in mind in writing section 4, and including 
the Merchant Marine Act. 

The purpose, as we saw it, was a reaffirmation of the policy expressed 
by the Congress in 1920 that whatever was to come by way of legisla- 
tion was in no wise to disturb the exclusion granted this segment of the 
industry. At least, that is the construction the Commission placed 
upon it. 

They further felt that since there was no delimitation in the mora- 
torium wording here of “the business of insurance,” certainly these 
people are engaged in the business of insurance and entitled to the 
same moratorium privileges as any other segment of the industry. At 
least, that is the construction the Commission has placed upon it. 

Mr. McHueu. As you know, section 3(b) provides that nothing 
contained in this act shall render the said Sherman Act inapplicable 
to any agreement to boycott, coerce, or intimidate, or act of boycott, 
coercion, or intimidation. 

How do you construe that provision of the law which applied dur- 
ing the moratorium applied to the ocean-marine insurance industry # 

‘Mr. Stiis. Yes; I do. I have every reason to believe that the par- 
ticular act singled out there by Congress affected the whole industry, 
not particularly the ocean-marine insurance industry but every seg- 
ment of the insurance market, but only as to three types of activity. 

Mr. McHuen. Despite the provision of section 4 which says that 
nothing contained in this act, meaning any of the provisions of the 
McCarran Act, shall affect in any way the immunity which the indus- 
try gained in section 29 of the Merchant Marine Act? 

Mr. Sits. Yes. 

Mr. McHvuau. Do you believe that there is any possible conflict be- 
tween the application of these statutes which there is any need to 
clarify ? 

ie fines: Well, that question, Mr. McHugh, speaking for myself, 
is somewhat moot, since the moratorium has expired anyway, and we 
were dealing with what was operative, during the moratorium; is that 
right ? 

‘Mr. McHveu. I was asking you about what had occurred during 
the moratorium; yes. 

Senator O’Manoney. I question that interpretation of section 3(b). 
Let me state it this way, and I would like to have the comment of Mr. 
Sills on it. 

First, let me say that section 3(b) was my amendment; I offered it 
on the floor and, after considerable argument, secured its adoption by 
the leaders of the committee. 

It says: 

Nothing contained in this act shall render the said Sherman Act inapplicable 
to any agreement to boycott, coerce, or intimidate, or act of boycott, coercion, or 
intimidation. 

You have just said, Mr. Sills, that you believe that this applies to 
ocean marine insurance. 

Mr. Stius. I do not think there is any question about it. 

Senator O’Manoney. Yes; neither do I. The meaning of section 
8(b) is that the moratorium which was granted, until January 1, 
1948, should not be interpreted as authorizing or waiving the right 
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to prosecute any agreement to boycott, coerce, or intimidate, or to 
prosecute any act of that character. 

The amendment contemplates, or was written in contemplation, 
that the existing Sherman Act at that time does prohibit such con- 
spiracy, such agreements, or such acts, and it is my belief that nothing 
in section 29 ever oranted an exemption to agreements to boycott, 
coerce, or intimidate, or to any act of boycott, coercion, or intimi- 
dation. 

Mr. Situs. Well, if I read this statute correctly, I would be inclined 
to agree with you, Senator, to this extent, that you have two policies 
expressed here by the C ongress in connection with the application 
of the Sherman Act to this industr vy. 

First, in 1920, you excluded certain activities from the purview of 
the Sherman Act in connection with the reinsurance of risks. 

Now, 24 years later, you then express another public policy, that 
the Sherman Act shall be applicable to the business of insurance, but 
no distinction is made as to what business, in connection with these 
three acts. 

Now the Commission, in construing those two public policies, I 
would agree, has decided that the power to engage in the reinsurance 
activities conferred by section 29 does not include within it the power 
with respect to those activities that they can engage in the three con- 
demned activities found in section 3 (b). 

Senator O’Manonry. Thank you, sir. 

Mr. McHveu. Mr. Sills, between 1920 and 1945, when the McCar- 
ran Act was passed, what do you believe, then, would be the possible 
application of the Sherman Act to the ocean-marine industry as far as 
acts of coercion, intimidation, or boycott are concerned ? 

Mr. Sixtus. Well, I can only speak, Mr. McHugh, in all deference 
to you, on an academic basis there. It was not until 194: 
that is—that the Supreme Court decided that the business of insur- 
ance was in interstate commerce. As an academic question and as an 
academic matter, I think that all Federal laws applied to the busi- 
ness of insurance during the period in question. But the adjudication 
of that fact was not made until June 6, 1944, in South-Eastern. 

Mr. McHven. In the case of the ocean-marine insurance industry, 
in view of the fact that the Congress spoke in 1920, I assume there 
was some belief on Congress’ part that at least that ‘part concerning 
ocean-marine insurance did apply ? 

Mr. Sruus. That is true, and that arose because of another decision 
on the part of the Supreme Court in 1915. In 1915, the Supreme 
Court struck down as invalid a stamp tax placed upon marine in- 
surance policies, and they struck it down with this language, that a 
marine insurance contract is so much a part of the commodity ex- 
ported that the aspects of the commodity make the marine insurance 

contract an export itself, and it was that decision, when the hearings 
were conducted in 1916 and 1920, by the Congress, looking at the 
whole picture of our merchant marine, as well as the marine insurance 
aspect, that drew attention to the Congress for the need first for the 
accommodation of insurers and joint assumption of risk, and second, 
the fact that there was some question as to whether or not the : antitrust 
laws might apply to marine insurance by virtue of this 1915 decision, 
which, incidentally, was Zhames & Mersey Insurance Company Vv. 
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United States, and rather than leave the question open, they simply 
sade the Sherman Act and four antitrust laws inapplicable to these 
activities. So you might say that in 1915, the U.S. Supreme Court 
actually touched on one phase of the insurance business as being 
commerce, and at least one part of the insurance business as being 
exempt from the antitrust laws. 

Mr. McHveu. I understand you take the position that between 
1920 and 1945, when the McC arran Act was passed, that the acts of 
boycott, coercion, or intimidation in the ocean-marine insurance in- 
dustry are not included within the scope of the exemption of section 
99? 

Mr. Sis. Speaking for myself, I would have to agree with that. 

Mr. McHveu. Mr. Sills, I wonder if you would continue with your 
explanation concerning the marine extension clause. 

Senator O’Manoney. Let me intervene at this moment. I notice, 
Mr. Sills, that on several occasions during the testimony, you have 
used the qualifying phrase, “speaking for myself. * Does that mean 
that. you have never consulted the Federal Trade Commission about 
this matter? Does it mean that the Federal Trade Commission does 
not agree with that? Or does it mean that the question has never 
arisen before the Commission for decision ? 

Mr. Situs. The very matter which you were just discussing, and it 
may have been unfortunate that I used the expression, “speaking for 
myself,” I think I did make reference to the fact that the Commission 
construed, from time to time during my testimony. 

Senator O’Manonry. Yes; you did. 

Mr. Sitirs. What I stated here, I am certain, is the Commission 
policy with reference to the construction to be plac ed upon the statutes 
I have just discussed. At least, I am hopeful of it. I am a little bit 
like the insurance company that files rates under certain st: itutes ; 
they are deemed to be approved until you have heard otherwise. 

Senator O’Manonry. The members of the Commission present are 
on notice. 

Mr. Situs. Right, sir. 

If I recall, yesterday, in order to summarize, I stated that cargo 
insurance was written prior to World War II in two columns. There 
was a normal marine peril, and on those occasions when a shipment 
of cargo went into a war zone or a zone which was designated as a war 
zone, there was a second rate. Then I pointed out the birth and 
growth of the third column, the marine extension, and the risks this 
rate was addressed to. Then I think at the end of 1946 I began tell- 
ing you about the factual situation dealing with the concern of this 
market as to what to do with this third rate. 

As I recall, I read certain portions of certain bulletins that were 
promulgated by the clearinghouse to every marine insurer handling 
cargo accounts in the United States, announcing an arrangement that 
had been adopted and was to be followed by each marine insurer, that 
all cargo policies carrying the marine extension rate that had been 
carried during World War IT, that rate was to be combined with the 
rate in the first column, the normal marine peril, and thereafter all 
insureds in America were to be assessed one rate. In consideration for 
that, they promulgated a marine extension clause that guaranteed 
coverage on a warehouse-to-warehouse basis, from consignor to con- 
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signee, rather than from boatside to portside, as you have in some types 
of coverages. 

Then the question arose—— 

Mr. McHuen. When did this occur, did you say ? 

Mr. Siits. In 1946 and 1947, but I shall now get to the specifics. 

As a result of this promulgated bulletin that went out to the mem. 
bership, the investigation disclosed that on all cargo policies then in 
existence in 1947, the rate had been combined as of January 1, 1948, 
and thereafter, all insureds in this country, with the exception of cer. 
tain war risk situations such as arose during the Korean war, were 
only assessed the one marine insurance rate governing cargo. 

Mr. McHueu. Which, as I understand it, is a combination of these 
two rates? 

Mr. Sttts. That is correct. 

Now, returning to the earlier remarks I made, that this market 
of ours in the insuring of cargoes is faced with foreign competition 
the investigation developed what, if anything, was done by American 
insurers in connection with arrangements or meetings held with the 
foreign market in connection with the adoption of a similar policy 
for the perfectly apparent reason that if we had elected to combine 
the two rates, which was about two or three times greater, in most 
instances, higher than the normal marine rates, and other markets at 
the cessation of World War IT had elected to abandon what they called 
the combined marine surcharge, which was the same coverage we gave 
under the marine extension clause—if they had agreed to abondon it, 
of course, the combination, by simple force of competition, would 
have forced all cargo coverages to go abroad. The investigation de- 
veloped in May of 1946 that an organization called the International 
Union of Marine Underwriters was reborn. That organization had 
been in existence some years past. It was reborn, and each market in 
the world sent a delegate to this first union meeting. The delegate 
representing the United States filed his report with the American 
Institute of Marine Underwriters on May 29, 1946. This report dis- 
closes that all markets voted overwhelmingly for a continuation of the 
CMS, which is the combined marine surcharge, which is what we have 
here. 

Some delegates expressed the view that a time must come when 
underwriting without combined marine surcharges must be returned to 
“where”—and, incidentally, you have the document there—“merchants 
who look after their goods should not be charged the same rate as less 
careful ones.” 

Mr. McHven. Explain what you are reading from now, Mr. Sills. 

Mr. Stt1s. This is my own report, but the exhibit I have reference 
to is the exhibit you have. 

Mr. McHveu. That is in the Federal Trade Commission official 
dockets ? 

Mr. Situs. That is right. You have the exhibit numbers. 

They further stated : 


RI 


The vast majority of the cargo rate today is in the CMS. If this schedule 


were given up, only the basic rate would be left, and the underwriters would 
have complete freedom to quote what they like in addition. 

The minutes further state that it might be advisable in a year or 
two to give up the CMS, and it goes on to note the expressions of each 
delegate. It was then that, being assured that no foreign market was 
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going to drop this second column, that the American market pro- 
ceeded through the medium of the American clearinghouse, into the 
agreement to enter into this combination of rates. 

Now, the investigation then took a view at what the brokers who 
represent policyholders knew or did about this combination of rates. 

r. McHveu. Mr. Sills, before you explain that, do I understand 
that it would be your view, based upon these facts, that this did con- 
stitute an agreement between the American market and the European 
market concerning this marine extension clause ? 

Mr. Situs. From a purely evidential viewpoint, I do not know, but 
I do know that the American market was assured that no foreign 
market was going to abandon this rate that had arisen during World 
War II. 

Now, I imagine that a great number of lawyers will place a great 
number of constructions upon whether or not that is agreement. But 
at least, they were assured. 

Mr. McHvuen. If there were such a provable agreement, in your 
opinion, would that be covered by the moratorium of the McCarran 
Act? 

Mr. Srius. I certainly do. 

Mr. McHueu. You think it would? 

Mr. Suus. I think it would. 

Mr. McHvuen. You think the moratorium authorized American 
insurers to enter into cartel arrangements during that period of time? 
Mr. Sixtus. I do not think the moratorium authorized anything. 

Mr. McHveu. Do you think that the moratorium provided for an 
exemption from the antitrust laws during that period of time for com- 
panies to enter into cartel arrangements ? 

Mr. Suits. I think during the moratorium, the business of insurance 
was excluded from the purview of the language in the 

Mr. McHvueu. Do you think that it authorized them to enter into 
eartel arrangements ? 

Mr. Srxs. I would say it could not be reached by antitrust laws or 
the Federal Trade Commission Act during the period. I would have 
to note that simply because something was excluded; it cannot be 
reached by a given statute. 

Senator O’Manoney. Were you going to amplify that expression 
of opinion, Mr. Sills? 

Mr. Stis. No, sir; I assumed that he wanted me to continue with 
the activities of the brokers. 

Senator O’Manoney. I thought you had stopped to fortify the 
statement you had made, because, frankly, it puzzled me. 

Let me put it to you in this way: The law which exempts merchant 
marine insurance is not a general law; it is a specific and limited law. 
Let me read it: 

Nothing contained in the antitrust laws, as designated in section 12 of title 15, 
shall be construed as declaring illegal an association entered into by marine 
insurance companies for the following purposes— 

I want to underline that phrase, “for the following purposes.” There 
are no other purposes. We cannot read any other purposes or any 
other objectives into this exemption, except those which are set fort 
by Congress in the statute, and this is what they are: 


To transact a marine insurance and reinsurance business in the United States 
and in foreign countries, and to reinsure or otherwise apportion among its 
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membership the risks undertaken by such association or any of the component 
members. 

Do you have the opinion that that language authorizes a cartel 
arrangement or authorizes an act of boycott, coercion, or intimidation, 
or agr reements of that kind ? 

Mr. Sus. I think I have already stated, Senator, that so far as 
boycott, coercion, and intimidation are concerned, the second polic 
announced by the Congress would certainly be as applicable to the 
ocean marine industry as any other segment of the insurance industry, 

Senator O’Manoney. It is clear, is it not, that since this reference, 
this amendment, section 3(b), is part of section 3 3, which, in subsection 
A creates the moratorium, that the mor atorium did not grant any 
exemption of that character? That is true, is it not? 

Mr. Sixtus. So far as boycott, coercion, and intimidation, is that 
what you are talking about? 

Senator O’Manoney. Y es, sir. 

Mr. Suius. I agree with you 100 percent on that. I think the last- 
stated policy of the Congress is binding. 

Senator O’Manoney. That is true; is it not? 

Mr. Stuxs. That is correct. 

Senator O’Manoney. Now, then, are you prepared to say to the 
subcommittee that, in your judgment, section 29 granted authority to 
commit acts of boycott, coercion, or intimidation, or agreements to 
do so? 

Mr. Stus. I have never said that, Senator. 

Senator O’Manoney. I am glad to hear you say that; I probably 
misunderstood you. But did you not say that it would permit cartel 
arrangements ? 

Mr. Sirzts. Again I must answer it this way, and I am not trying 
to evade the question. 

Senator O’Manonry. I amsure I know that. 

Mr. Suits. The policy announced by the Congress with reference to 
boycott, coercion, and intimidation was in 1945; is that not true, 
Senator? And from 1920 until 1945 no such expression was made 
by the Congress in connection with agreements in the ocean marine 
insurance industry. Therefore, since such acts would fall squarely 
within the scope of sections 1 and 2 of the Sherman Act, they were 
likewise rendered inapplicable, as well as price-fixing arrangements 
or any combinations for restraint of trade, by virtue “of the inappli- 
eability of the Sherman Act under section 29. I am talking now 
about the period between 1920 and 1945. 

After 1945, when the Congress expressed a public policy that. the 
Sherman Act shall be applicable to acts of boycott, coercion, and in- 
timidation, I quite agree that then no preceding exc lusion could inter- 
fere with that stated public policy, and the question then becomes 
complicated to this extent: Was this public policy, during the mora- 
torium period, extended to the industry? I could only say, reading 
the language of section 4—I mean section 3(b), excuse me—that the 
creation of a moratorium period by the Congress in the enactment of 
the McCarran Act did not in any way provide immunization against 
acts of boycott, coercion, or intimidation, and I think I told Mr. 
McHugh that. 

Senator O’Manonry. Yes; but you seem to be limiting that to the 
moratorium. 
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My point is this, Mr. Sills, that because the moratorium was written 
into this law by the committee, I felt that it was too broad and that 
ijt would grant exemptions which were not intended to be granted 
and which should not, in the public interest, be allowed to be granted. 
Therefore, section 3(b). It was my thought that although section 
3(a) was granting the moratorium from the Sherman Act, section 
3(b) was maintaining the status quo of the applicability of the Sher- 
man Act to all branches of insurance, including ocean marine, because 
I do not believe—I did not believe then and I do not believe now— 
that section 29 can possibly be logically construed to mean that acts of 
boycott, coercion, or intimidation or such agreements of any kind were 
authorized by that act of 1920. 

Mr. Suits. Well, Senator, I can assure you that the Federal Trade 
Commission never considered that after the McCarran Act became 
a law in March of 1945, acts of boycott, coercion, or intimidation were 
immunized at any time. We did recognize that the Federal Trade 
Commission is not the enforcement agency for the Sherman Act, and 
that this was an exclusive grant to the Department of Justice, that 
they could proceed at any time, and it is not a grant to the Federal 
Trade Commission to proceed against similar practices under section 
5 of our act. 

Senator O’Manonery. My position, to make it clear—and I am not 
going to pursue this any further—is that the exemption contained in 
section 29 of the Merchant Marine Act of 1920 does not authorize any 
of the abuses of the cartel system, or any of the abuses of any agree- 
ment for individual acts which are condemned by the Sherman Act. 

The only thing that is exempt are the transactions of marine insur- 
ance and reinsurance business in the United States and in foreign 
countries, and to reinsure or otherwise apportion among its members 
the risks undertaken by such association of any of the component 
members. 

I do not believe it was the intention of the Congress, by the use of 
the words “otherwise apportion,” to mean that abusive practices con- 
demned by the Sherman Act or the antitrust laws would be permitted 
in this business. 

Mr. Situs. May I make this one observation, Senator ? 

Senator O’Manonry. Surely. 

Mr. Sitxs. That the bylaws of the American Hull Syndicate, the 
very operation that the Congress lauded and had in mind in 1920, 
and, in fact, there was considerable information in the reports and 
considerable discussion on the floor of the House and the Senate about 
the American Hull Syndicate, which had just been created—under 
its bylaws, it does something that the Sherman Act would not coun- 
tenance with respect to any other organization. 

Congress was aware of it, and that is this, that rates promulgated 
on hulls and vessels by the American Hull Syndicate are completely 
binding on every participating member of the Hull Syndicate, that 
any participating member cannot quote below the Hull Syndicate 
rate in or out of the syndicate, and there you do have an element of 
the coercion that you are talking about. 

It is that competition that makes this problem a difficult one. 

The Commission here is faced with two public policies expressed 
by the Congress, and I think that everyone will agree that the policy 
announced by you in connection with boycott, coercion, and intimida- 
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tion is certainly a valid one. But the bylaws of the Hull Syndicate 
themselves are inherent with certainly—if not coercion—a word cer- 
tainly synonymous with it. 

Senator O’Manoney. Mr. Sills, I shall content myself with this one 
additional question : 

Do you believe that prior to the passage of the act of March 9, 
1945, the Merchant Marine Act of 1920 authorized acts of intimida- 
tion and agreements that intimidate ? 

Mr. Sitts. Well, Senator, my only answer to that is— 

Senator O’Manonery. Is it yesor no? It is surely one or the other, 

Mr. Sits. Well, it is difficult, unless you assess the answer against 
the background of certain facts. 

Certainly, when a subscribing member of the Hull Syndicate is 
restricted, competitivewise, to not quoting a lower rate on a hull than 
that quoted by his syndicate, he is restricted. 

Senator O’Manoney. But he is not necessarily intimidated. He is 
not necessarily coerced. 

Mr. Sitts. Well, he can quit the syndicate. 

Senator O’MAnoney. This exemption was merely, in my opinion, 
an exemption to voluntary agreements of this kind, and not to forced 
agreements. 

Mr. Suus. I do not think there is any quarrel with that, Senator. 

Senator O’Manoney. Very well; we are in agreement. 

Mr. McHvuen. Do you want to continue, Mr. Sills, explaining about 
the effect in the extension clause ? 

Mr. Sus. What I wanted to point out, in this combination pro- 
cedure engaged in by marine insurers, the investigation looked at their 
activities, looked at their activities in connection with foreign markets 
confronted with the same situation; it also looked at the activities of 
brokers standing in a fiduciary capacity representing the shipown- 
ers—not the shipowners, but the exporters and importers of cargo. 

The brokers’ association agreed, in 1941, when this new risk that had 
never arisen before first became apparent, that there was considerable 
justification for the adoption of this marine extension rate, and in their 
minutes, of which you have a copy, they stated that at the cessation of 
hostilities, there would be no difficulty in resuming the rate schedule 
prevalent prior to 1941, which was simply the normal marine rate. 

Now, at the time of the combination of the rates, the minutes of the 
brokers’ association shows there was no demur, there was no opposition 
to the combination of these rates, despite the expressed policy stated 
in their earlier minutes that at the cessation, and so on. 

Now, I do not want to say, I do not want this record to show, that 
our investigation developed that immediately after World War IT, the 
status quo of 1940 was overnight reinstated. There were shipping 
conditions throughout the world, port conditions, that were in a de- 
plorable state, and there was a risk. The question that this investiga- 
tion of record might present is, to what extent was this risk commen- 
surate to the risks that occurred during World War II with respect to 
the other hazards I have already described. 

Then, as I stated, by January 1, which was the original moratorium 
period, until it was extended 6 months later to July 1, 1948, you have 
a minute of the clearinghouse which states that all rates by January 
1 will have been merged, combined, or otherwise, when the morato- 
rium, under Public Law 15, expires. 
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Now, in 1955, when this matter was pending before the Commission, 
there was a question that after the moratorium period expired and 
since it was the feeling of the Commission that the moratorium had 
created an area as to evidence found in this area there would be a 
serious question as to its admissibility and support of a complaint if 
they were considering one at the time. ed é 

They were interested in knowing as to what was the 1955 situation, 
with reference to these rates. 

Now, you have a factual situation, best illustrated by a few ex- 
amples. First of all, we have the cargo schedules, a great, typical 
number of cargo schedules, showing the rate after the combination as 
a result of this agreement during the year 1947. 

For instance, I am just going to read just one rate, to give you an 
example of it. Here is a rate quoted for a cargo from New York to 
Peru, including Lima and Ecuador. I am just picking it at random, 
and it shows that the M.E.C. rate at the time of combination was 50 
cents per $100 of valuation. It shows that the base rate in this partic- 
ular instance, and I pick an odd one, was 62.5 cents. In other words, 
the basic rate was higher than the M.E.C. rate. They combined it, 
making it $1.12. The current schedule on this rate today, speaking 
again as of 1955, is 60 cents. 

Now, that was brought about by a number of conditions, one of 
which was competition, one of which was a new competition met by 
this market from foreign nationalistic legislation, which prohibited 
their importers and exporters from securing insurance in this market, 
and a number of other factors. 

Be that as it may, the Commission was confronted now with a price- 
fixing scheme, if you choose to use the word, in which the price fixed 
was less than the price at the beginning of the scheme indicating a 
discontinuance of the plan. That was another situation which the 
Commission considered in closing this matter. 

Mr. McHvcn. Did the agreement to use the combined rate continue 
in existence though ? 

Mr. Sitis. No. At the end of it, by January 1, 1948, there were no 
further bulletins promulgated. There was this. The clearinghouse 

romulgated to the membership from time to time rates posted by 
oreign markets. They were a year or two behind us, and it was a year 
or two later that they elected to combine their rates. 

Mr. McHvcu. In your opinion, does that constitute any evidence 
of a continued agreement between the two markets? 

Mr. Sitts. That, standing alone, with that type of information; no, 
Ido not think so. 

As a matter of fact, the Marine Insurance Clearinghouse promul- 
gates a great bit of information, including rates in connection with 
all commodities in the world issued by foreign markets for the in- 
formation of the insurers. This happened to be combined with the 
marine insurance rates for cargoes going to foreign markets. I do 
not doubt that they were very interested in the fact that the foreign 
markets had not abandoned this rate. 

Mr. McHveu. Mr. Sills, were you finished with your comments 
on the marine extension clause 

Mr. Sitis. Yes, and I want to be sure that the record shows that of 
all the cargo schedules that we used to demonstrate the combination of 
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rates in 1947, every one of those cargo schedules, and I think only with 
the exception of two, and I have no idea what the reasons were, the 
rate quoted in 1955 was less than—in some 40 percent of the insur- 
ances—than the simple marine rate was before the combination. In 
other words, the agreement to fix rates had simply gained nothing by 
1955. That is the best w ay I can put it. 

Mr. McHveu. Is it fair to say that you were satisfied at that time 
that the agreement in fact no longer existed ? 

Mr. Sits. Yes. 

Mr. McHueu. And the condition to which you had the evidence that 
the prices were considerably lower ? 

Mr. Sinus. Yes, in 1955. 

Mr. McHvueu. Mr. Sills, I wonder if you could explain for the sub- 
committee any other activities of a joint or concerted nature between 
the American and the foreign markets which, in your opinion, may not 
have been covered by section 29, and I am thinking now particularly 
of the hull field. 

Mr. Situs. There are a great number of agreements and activities 
engaged in. In 1926, our records show, until around 1948, not only in 
this aoe but in foreign markets with respect to hull policy forms, 
the clauses within those policy forms, rates and for mulas in con- 
nection with the computation of rates, but I want to point out, first, 
again a complicating factor in the study of this problem, that in the 
hull field, I know of no American insurer, in or out of the syndicate, 
who, in hull writings, does not have a portion, if not a great portion, 
of all such writings involved in some form of reinsurance. I have 
reference not only to the activity of the Tugboat Syndicate, the Hull 
Syndicate and the Great Lakes Syndicate, in which all insurers are 
participating members on a direct ‘basis, but I also have refernce to a 
great number of facultative arrangements and the fact that in or 
out of the syndicate, every American insurer in the United States has 
an excess of loss and an excess of line treaty, all of which is 
reinsurance. 

Now, against the background of the constant presence of reinsur- 
ance in all hull rates, I would be glad to go through the various 
agreements. 

Mr. McHveu. I think that will not be necessary. I understand that 
what you are saying then is, because of the presence of the reinsur- 
surance arrangements in all these situations, these agreements, in your 
opinion, are probably covered by the provisions of section 29? 

Mr. Suis. I do not think there is any question about that, as we read 
section 29. 

Mr. McHveu. Now, my question is this: Are there any other ar- 
rangements that you « discovered involving the American and the for- 
eign markets, which, in your opinion, were not covered by section 29, 
involving hulls? 

Mr. Sixxs. I cannot think of any right now. There is a constant 
reference in the investigational record, as you well know, Mr. Me- 
Hugh—you have it there—that shows the exchange of information 
between markets. As to whether it reached the dignity of agreements, 
I do not think so, but I would be glad to summarize those matters in 
the hull field, if you want them, where I think there was an effort to 
reach an agreement. 
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Mr. McHveu. I wonder if you could do that for us in a brief 
sketch ? aie 

Mr. Situs. Beginning as early as 1928, the American marine in- 
surance market and the London insurance market began exchanging 
cables as to the extent of limitation of clauses and elimination of 
coverage in certain types of hull forms. Beginning in 1928, it was, 
I think, the word “agreed” began to be used, that both markets agreed 
not to include protection and indemnity in time hull forms. Of course, 
that is third party liability of a shipowner, over and above the cov- 
erage on the vessel. The liability directed toward his own seamen, 
directed toward docks, and other third parties. In other words, they 
agreed to divorce that coverage from the time hull form. 

Then we get into—— i 

Mr. McHueu. Is this an agreement which, in your opinion, was 
restrictive of competition ? 

Mr. Suis. That is difficult to assess, for this simple reason, that we 
tried to assess the effect of it as to whether or not the requirement now 
of the shipowner to secure two separate policies, rather than to have 
the same coverage in one policy, was examined in the light of the rates 
charged for the two separate, as against the rate previously charged 
for the combination of the two. ‘There was little, if any, difference 
in the rates. Actually, I think this agreement was more one of con- 
venience than of any other, for one simple reason. <A great bit of the 
reinsurance in hull, it would be impossible to have it unless you have 
an homogenized policy, and the P. & I. factor—that is the protection 
and indemnity—might fall within or without any reinsurance. 

Now, we get into a clause in the time hull form known as the dis- 
bursement warranty, and that is a coverage for a shipowner surround- 
ing values beyond the replacement value of the vessel. 

Senator O’Manoney. Excuse me, please. 

Senator Magnuson, will you come up to this side of the table ? 

Senator Magnuson. Thank you. 

Senator O’Manoney. Off the record. 

(Discussion off the record.) 

Mr. McHucu. You may continue, Mr. Sills. 

Mr. Situs. In 1957, there was an agreement between the two mar- 
kets, the American and the British markets, to reduce the extent of 
value to be insured under the disbursements warranty. Let me ex- 
plain for a minute what the disbursements warranty is. The total 
loss coverage of the hull policy involves the destruction of all or part 
of the vessel. There are certainly other values at risk in the opera- 
tion of a vessel that were included in the time hull form, and that is 
the disbursements warranty. That is the earnings of the vessel, the 
replacement of marine machinery, the expected freight earnings, and 
soon. They wanted to protect that. The question was, what was the 
major amount allowable under that valuation? Both markets agreed 
to limit it to 25 percent of the total loss valuation fixed by the ship- 
owner and the underwriter in the issuance of the time hull form. For 
instance, if your vessel was valued at $1 million, you could have a dis- 
bursement warranty covering these other values for an initial $250,000. 
Prior to that, there was no limitation. After the use of this agree- 
ment, and it has been carried forward to this day, there is a 25-per- 
cent limitation on that. That does not mean that a shipowner who 
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has an insurable interest and who can prove it cannot be insured for 
an additional valuation. He is required to prove it, whereas they 
used to issue a policy taking his word for it, you might say, on a 
policy-admitted Sasi. 

Then we get into the formula which, during this same period, 1938, 
was devised by the Liverpool writers and the London writers. 

Mr. McHveu. Are you moving to another subject ? 

Mr. Situs. Another subject. 

Mr. McHveu. With reference to that agreement, will you tell the 
subcommittee whether or not such an agreement is in existence today 
between the two markets, and what your investigation disclosed ? 

Mr. Sitts. We could not show the existence of an agreement after 
1938, but we can state this to be a fact, that the time hull form issued 
in all markets—I mean British and American markets—contains a 25- 
percent limitation on those risks I have just mentioned. As I point 
out, either market will insure additional risks, despite the 25-percent 
limitations, if the shipowner can prove that he has an insurable in- 
terest in a greater amount. 

Mr. McHveun. Are you saying that the provisions of that agreement 
are still, in substance, in effect today ? 

Mr. Sixts. I would say that the practice agreed to in 1938 is cur- 
rently being employed. 

Then we get into the formula to be used by all hull underwriters in 
American and British markets in the computation of a rate upon the 
renewal of a hull policy, where there is an increase of valuation asked 
by the shipowner. Let me explain that all hull policies are written 
on an annual basis. They are renewable annually. The experience 
of the vessel for the year preceding and for the 5 years preceding is 
used to determine the rate on renewal—it is pure judgment under- 
writing. 

The question arose as to whether a vessel insured under a $1 million 
valuation and the shipowner now says he would like to have it insured 
at $1,500,000—it was disclosed during the course of the investigation 
that a formula was circulated between the two markets to be used, al- 
though there was no agreement to use it discovered, that with refer- 
ence to that additional $500,000 he is now asking on renewal, that 
a definite formula be used in computing it. During the course of this 
investigation, we examined, for the years immediately following what 
we thought was the adoption of this formula in the American market, 
to determine, on a factual basis, whether the formula had in fact been 
employed in renewals, where there was an increased valuation asked 
by the shipowner, and I can say for myself, and I hope it never hap- 
pens to me again, that in going over all of the minutes and correspond- 
ence and material used by underwriters in computing a rate on re- 
newal, with this formula in my hand, I could not, on an evidential 
basis or otherwise, project into the emergence of the rate that was 
finally promulgated any use or application of this formula. It became 
apparent to us, for one very basic reason, that hulls are not a homo- 
geneous product, they are not a standard production item. Each hull 
carries with it the vagaries of the person involved in the management 
of the vessel, the age of the vessel, the type of cargo which the ship 
will carry, the ship repair history of one year as to another—those 
are some of the factors that go into the computing of a rate. I could 
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not project into it, nor could I get out of it, any evidential use of this 
formula in a computation of the rate. Asa matter of fact, the record 
you have will show that there are instances where the valuation— 
where the hull rate quoted for the renewal year is less than the year 

receding, which will be in direct opposition to the use of the formula, 
which called for an increase. 

Mr. McHuen. Did these difficulties you have just recited to us 
satisfy you that the formula was in fact not used ¢ 

Mr. Sitxs. I cannot say that, any more than I can say that it was 
used. 

To show you that we tried to narrow this investigation as closely to 
the dates of the distribution of this formula, may I point out—and 
you have the exhibits indicating this—that the London formula was 
distributed to this market on March 5, 1937, and it states that no reduc- 
tion in rates or values shall be granted on renewals. A minute of the 
Rating Committee of American Hull Syndicate of April 2, 1937, 
which was 28 days later, adopted the following rule: 


No reduction in rates or values shall be granted on renewals. 


That was the departure point, and, as I have explained to you, it was 
impossible from an examination, even up to 1948 and beyond, to show 
that in this calculation of the rate they used this formula. 

Mr. McHvueu. Senator, may I ask to have inserted in the record 
here some documents which bear upon the testimony Mr. Sills has 
described? The committee has had access to the voluminous records 
of the Federal Trade Commission, which reflect some of these docu- 
ments concerning this matter, which I do not think it would be feasible 
to attempt to include in this record. But we do have two documents 
which, in broad outline, summarize the findings of this Commission, 
and another document submitted by the industry, by the law firm of 
Bigham, Englar, Jones & Houston, in which the firm, on behalf of the 
client, attempted to explain some of the areas where the Commission 
felt there may have been some questionable activity. 

Senator O’Manoney. Will you identify the documents, please ? 

Mr. McHvucn. The first is a copy of a letter from the Federal 
Trade Commission, signed by Joseph Sheehy, Director of the Bureau 
of Antimonopoly, to Mr. Archie M. Stevenson of the firm of Bigham, 
Englar, Jones & Houston ; subject : “In Re Marine Insurance Investi- 

ation.” 

. Senator O’Manoney. And the other? 

Mr. McHvuan. The second document, then, Senator, is a letter dated 
March 19, 1954, in the form of a memorandum, 40 pages long, from 
Bigham, Englar, Jones & Houston, and addressed to Mr. Edward W. 
Thomerson, Attorney, Federal Trade Commission. I ask that both 
these documents be included in the record. 

Senator O’Manoney. These documents are Federal Trade Commis- 
sion documents, are they not ? 

Mr. Stius. Which you requested and which we gave you. 

Senator O’Manoney. Without objection, they will be included in 
the files of the record. 

(The documents referred to may be found on pp. 1911 and 1913.) 

Mr. McHuen. For purposes of getting the record straight on one 
of these documents, Senator, I want to point out that the actual copy 
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of the letter which I am asking to have included in the record—the 
letter from the Federal Trade Commission to Mr. Stevenson—is a 
letter that was turned over to us by the law firm of Weaver & Glassie, 

Senator O’Manoney. Is there anything else you wish to include? 

Mr. McHvueu. No. 

Senator O’Manonry. We were discussing procedure at this time, 
Mr. Sills. In view of the fact that Senator Magnuson is present and 
there are other witneses waiting, we shall not at this time proceed 
with queries about these documents. It may be that we shall try to 
save time by drawing up a questionnaire, which we shall submit to the 
Commission and to you, Mr. Sills, for your answers, if that will be 
agreeable to you. 

Mr. Sits. Certainly, sir. 

Senator O’Manoney. Very well. We thank you very much for 
your presence here today. We appreciate the great attention that you 
have given to the matter and the frankness of your replies to our 
questions. 

Mr. McHveu. Senator, may I say, too, that in the course of this 
examination Mr. Sills has been extremely cooperative with the staff 
in not only making all the information available in accordance with 
Judge Gwynne’s instructions but in aiding and enlightening the sub- 
committee staff concerning some of the technical problems that are 
involved here. 

Mr. Peck. Mr. Chairman, may I ask a question of Mr. Sills? 

Senator O’Manonry. Yes, indeed. 

Mr. Peck. Mr. Sills, perhaps you can shed a little light on a twi- 
light zone: To what extent, if any, in the contemplation of its anti- 
trust law enforcement activities, may the Federal Trade Commission 
or any other agency of the Federal Government look into the effec- 
tiveness of State regulation of insurance? Is it any of their concern? 
I am not, of course, considering the Congress in any way, but some 
Federal agency. May an agency look into the actual operation and 
effectiveness of insurance regulation ? 

Mr. Suus. Yes, sir, Mr. Peck. The Commission in 19! 54, prior to 
the completion of the ‘accident health insurance investigation, studied 
this entire jurisdictional question, cognizant that very shortly, they 
may, if facts warranted, be called 5 to discharge a certain statu- 
tory responsibility in the insurance business. Studies were made and 
conclusions were drawn as to the matters that were to be at issue in 
determining whether the Federal agency had jurisdiction over any or 
all parts of the insurance business, and in connection with that, a 
memorandum was prepared in which the Commission took cognizance 
of what the Supreme Court said in the Connecticut Light & Power 
case in the review of a Federal Power Commission order. The Court 
said : 


We have said, and it is applicable to this case, that where a Federal agency 
is authorized to invoke an overriding Federal power, except in certain pre 
scribed situations, and then to leave the problem to traditional State control, 
the existence of Federal authority to act should appear affirmatively, and not 
rest on inference alone. Nothing except explicit findings, excluding the grounds 
of State control, gives assurance that the bounds of Federal jurisdiction have 
been accurately understood and fully respected, and that State power has been 
considerately and deliberately overlooked. 


Further, the Court stated, in United States v. Yonkers: 
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This is not to insist on formalities and to burden the administrative process 
with ritualistic requirements; it entails a matter of great substance. It requires 
the Commission to heed the mandates of the act and to make the expert determina- 
tions which are conditions precedent to its authority to act. 

Now, in the light of that, the Commission was certainly sure of one 
thing, that in support of the j jurisdictional issue, certain findings would 
have to be m: ide, findings that would be supported by a record. The 
Commission then went to this question of whether or not their juris- 
diction attached in States that had engaged in nonfeaseance or mis- 
feasance in the enforcement of their statutes. The Commission de- 
cided this proposition. They said certainly neither we nor the courts 
can take judicial notice of nonfeasance of misfeasance of an officer of 
another sovereign. ‘Therefore, in order to support a finding of juris- 
diction predic ated on nonfeasance and misfeasance, there must be a rec- 
ord. The only way you could make such a record would be for the 
Federal Trade Commission to subpena an insurance commissioner of 
any State in which a questioned act or practice was being engaged in 
to appear before the Federal Trade Commission and to then give an 
accounting of his stewardship. The Commission decided that the mere 
contemplation of the results that would flow from the adoption of such 
a procedure was the greatest argument supporting its rejection. There- 
fore, they used two tests in dec iding the question of jurisdiction : First, 
is the insurer engaging in a pr actice legally present in the State and 
subject to the police power of the State in which the prac tices occur; 
secondly, has there been a power conferred upon the State insurance 
commissioner that enables him to exercise a police power over this 
practice in each State in which such insurer is engaged in business so 
as to protect the public interest? If the Commission was satisfied that 
those two situations existed, they decided that they did not have juris- 
diction. 

I want to direct your attention, Mr. Peck, to the fact that back in 
1954, when most of these complaints were issued by the Commission, a 
great number of States had failed on both counts. Either the insurer 

vas not legally present in the State and not subject to the police power 
in that State, or the insurer was present in the State, and no police 
power existed which could be exerted over it. It was on those two 
counts that the Commission exerted its jurisdiction. 

Mr. Peck. Thank you very much, Mr. Sills. 

Thank you, Mr. Chairman. 

Senator O’Manoney. Yes; indeed. 

We shall have that questionnaire for you. Every response you 
make provokes another question. 

Mr. Sirus. I hope it does not provoke you ? 

Senator O’Manoney. Oh, no. 

Senator Magnuson, we are ready for you. 


STATEMENT OF HON. WARREN G. MAGNUSON, A U.S. SENATOR FROM 
THE STATE OF WASHINGTON 


Senator Macnuson. Thank you, Mr. Chairman, and I appreciate, of 
course, the opportunity to appear before you in this matter of ocean- 
marine insurance. I want to make, for the record, some general state- 
ments which I think would justify my view regarding the necessity of 
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the type of ocean-marine insurance that now exists, without going into 
certain practices with which I am not familiar. 

Of course, the chairman knows that I have long had a deep interest 
in the American merchant marine. My corollary interest in marine 
insurance arises from the fact that it seems to me that a strong and 
independement American marine insurance market is vital to the 
maintenance of an adequate American merchant marine. 

Prior to 1920, we had no adequate American merchant marine in- 
surance market. The American shipowners were dependent on for- 
eign insurers for the insurance necessary to keep up their operations, 
At that time, the capacity of the entire American market was less than 
half a million dollars, and to secure this, the shipowner had to go 
from office to office to get coverage. Even then, much of this cover- 
age, Mr. Chairman, was largely reinsured abroad. 

In the World War I period, Congress became acutely aware of the 
importance of an adequate merchant marine. In this connection, it 
came to the attention of Congress that, because of the lack of an ade- 
quate American merchant marine insurance market, the American 
shipowners were at the mercy of foreign insurance markets. Ac- 
cordingly, in 1916, Congress asked the U.S. Shipping Board to ex. 
plore what could be done to foster an adequate marine insurance 
market, and I have an appendix, which I shall place in the record, 
stating the congressional mandate. 

In the 66th Congress, the Senate Commerce Committee made an 
exhaustive study of the marine insurance, based on recommendations 
from this agency. As a result, section 29 of the Merchant Marine 
Act of 1920 was passed. This section provides that collective action 
between marine insurance companies for the purpose of spreading 
this marine insurance risk does not violate the antitrust laws. The 
legislative history shows that it was the specific intent of Congress 
that a syndicate be formed of as many insurance companies as pos- 
sible to collectively insure hulls. The wisdom of this congressional 
policy is proved practically by the fact that it has stood the test of 
time for 39 years, but it can be categorically stated that without the 
antitrust exemption in section 29 of the Merchant Marine Act of 1920, 
the American Hull Insurance Syndicate would not exist, and again 
shipowners would be at the mercy of foreign underwriters, or at least 
would be required to go to them for their insurance. 

The American Hull Insurance Syndicate, the formation of which, 
of course, Congress helped instigate, has now developed to a point 
where it can cover up to $10 million on any risk, truly a large sum 
when it is considered that the aggregate annual premiums received 
by the American market for insurance on hulls is less than three times 
this figure. More important, this group served to make available to 
the American shipowner competitive premiums through the ability 
of the American market to operate as a unit under section 29 of the 
Merchant Marine Act of 1920, and so to compete with the British 
insurance market. This is a service which the individual American 
insurance companies simply could not provide. They would not have 
had the capacity or the ability, acting alone, to compete effectively 
with the British market, which acts largely in concert. 

I know as a fact that American marine underwriters have, in many 
cases, fought monopolistic, restrictive, nationalistic marine insurance 
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lations of foreign countries. In 1955, my attention was called 
to the fact that countries receiving economic aid from us were dis- 
criminating against American marine insurance underwriters, and on 
June 4, 1955, I introduced the so-called Magnuson amendment to the 
Mutual Security Act, for the purpose of giving American marine in- 
surance companies the right to compete with foreign insurance com- 
panies for the marine insurance on foreign-aid shipments. This 
amendment is now section 131(c) of the Mutual Security Act of 1954, 
as revised. 

As recently as October 1958, Turkey issued a regulation which, in 
effect, required that imports purchased with ICA funds must be 
insured in Turkey against marine risks. ICA invoked the sanction 
of the Magnuson amendment, and, as a result of this, Turkey rescinded 
its discriminatory regulation. Thus it will be seen that the struggle 
against foreign discriminatory and monopolistic marine insurance 
regulations is a never-ending one. 

t was also at the instigation of the American marine underwriters 
that the State Department included in a number of commercial 
treaties a provision which prohibits the imposition of discriminatory 
measures preventing importers or exporters from obtaining marine 
insurance in the United States or in the country with which we have 
the commercial treaty. 

Marine underwriters have also attacked monopolistic and discrimi- 
natory laws before the Transport and Communications Commission 
of the U.N., the International Chamber of Commerce, GATT, the 
Export-Import Bank of Washington, the International Monetary 
Fund, and the Hemispheric Insurance Conference. 

I have heard, Mr. Chairman, and I think this is significant and, as 
I say, I am no expert nor do I have too much knowledge of the prac- 
tices that might be adhered to in this investigation, but it is true that 
I have heard no complaints from shipowners with respect to the 
operations of the American Hull Insurance Syndicate. Rather, they 
seem to be satisfied that the existence of the syndicate and its competi- 
tion with the British market afford them some competitive rate pro- 
tection. I know of no better regulation, both in economic theory and 
in practice, than an absolutely open international market where the 
consumer is free to give his business to any of the competitors. 

Thus, it will be seen that the antitrust aspect of the ocean-marine 
insurance industry is only one facet, although an important one, of a 
highly complex industry and that industry of course, is an important 
factor in a larger matter—the American merchant marine. 

I assume in your full exploration into the antitrust aspects of 
ocean-marine insurance you will bear in mind our national interest in 
the preservation of the American merchant marine. For such pres- 
ervation, a strong American marine insurance market able to compete 
with the British insurance market is necessary and the only practical 
way to do it. History for 39 years has established this fact. Of 
course the Committee on Interstate and Foreign Commerce will wel- 
come and give the most careful consideration to any recommendations 
you may have with respect to the Merchant Marine Act of 1920. 

I will submit this for the record here, the statutes I cited, Mr. 
Chairman, and the Congressional Record of June 1, 1956, the amend- 
ment to the Mutual Security Act— 
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Senator O’Manoneyr. The material to which you referred that you 
want to put in the record includes also, as I understood your request, 
material on your point that the intent of Congress was, in effect, to 
give them a mandate for American marine insurance business. 

Senator Maanuson. Yes. I have that with the Congressional 
Record. 

(The documents referred to may be found on p. 1928.) 

Senator O’Manoney. I want to read a statement contained in a 
recent letter from Mr. Rothschild, of the Department of Commerce, 
to Chairman Gwynne of the Federal Trade Commission. This letter 
was dated February 3, 1958. It followed the submission by the Fed- 
eral Trade Commission to the Department of Commerce of the report 
of the Federal Trade Commission of a long study that it had made of 
Ocean-marine insurance. This is the paragraph to which I allude: 

In the war-risk hull and P. & I. insurance markets for both foreign and 
domestic trade, there is no substantial competition for the reason that up until 
very recently, domestic underwriters have not been interested in underwriting 
much of this type of coverage. London underwriters do most of this business 
throughout the world. The domestic market, however, is finally beginning to 
show some interest in this business. 

This seems to be the conclusion of Mr. Louis Rothschild, that from 
the passage of the Merchant Marine Act of 1920 until February 1958, 
which is a period of 38 years, the American underwriters were not 
particularly interested and are only beginning to become active now, 

Senator Magnuson. Well, I understand that that is correct in a 
general way, but also in some cases, you take a steamship line like the 
United States Line, for instance, that travels to Great Britain, and any 
line going to northern Europe in many cases had insurance with the 
British syndicate and when some American concerns would solicit 
them for business to insure them, then they would be a little bit re- 
luctant to split off with the British because the British would meet 
the rates. 

Senator O’Manonry. If Mr. Rothschild was correct in this analy- 
sis, then it is clear that the mandate and the purpose of the act of 1920 
have not been accomplished. 

Senator Magnuson. Not in whole, no, but in part it has. 

Senator O’Manonery. The study by the Federal Trade Commission 
has demonstrated that there are and have been some activities which 
can scarcely be believed to have been included in the section 29 exemp- 
tion. For example, American underwriters have entered into various 
agreements with British underwriters covering changes in terms and 
conditions of policies. These agreements date from 1926 to 1937. It 
appears that there can be no question that an appraisal of the activities 
of the American institute clearly shows activities outside the scope of 
the antitrust exemption of section 29. Notwithstanding the industry’s 
claim that section 29 is an all-embracing exemption, the industry itself 
has admitted that this is a limited exemption and that some of their 

activities were in violation of this exemption. 

In 1947 the institute appointed a special committee known as the 
insurance control committee for the purpose of analyzing—this is the 
language of the institute—for the purpose of analyzing “the organiza- 
tions, associations, syndicates, pools, and so forth, as well as organiza- 
tion transactions of the individual companies,” with a view of bringing 
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all of them into conformity with section 29 and the McCarran Act. 
This is the report of this special committee of the American Marine 
Institute. The special committee reported: 

From time to time, however, the institute has taken part in the bringing about 
of agreements among its members to adhere to certain forms, rates, terms, and 
conditions without regard as to whether there is any sharing of business by 
way of reinsurance or otherwise. Some of the early agreements included the 
London market which completely put them outside of the exemption granted by 


the 1920 act. 

That extract from the report of the Special Insurance Control 
Committee of the American Marine Institute is to me a very clear 
statement of the point of view that I have expressed here this morning 
before you came, Senator, that section 29 of the Merchant Marine Act 
is a limited exemption because the law states that: 

Nothing contained in the antitrust laws as designated in section 12 of title 
15 shall be construed as declaring illegal an association entered into by marine 
insurance companies for the following purpose, to transact a marine insurance 


and reinsurance business in the United States and in foreign countries and to 
reinsure or otherwise apportion among its membership the risks undertaken by 


such an association or any of the component members. 

That is the end of the quotation. 

It is clear from the testimony of the institute’s insurance control 
committee that it also was of the opinion that some of these agree- 
ments were altogether outside of the exemption granted by the act of 
1920. 

Senator Magnuson. It could be, because there has been a liaison, 
whether it be of economic necessity or not, with the British market. 
Although I am not familiar with some of the instances, I speak gen- 
erally that. most of the people that pay for the insurance feel the 
necessity of a strong American insurance market which I think was 
the general intent of the amendment to section 29. 

Now, whether it has achieved that completely or not, at least it 
has in part because without its existence, anyone operating the steam- 
ship company or eligible or one needing hull insurance—they all seem 
to feel practically unanimously—without this American insurance 
market they would be left somewhat at the mercy of the British 
market. So they feel it has accomplished its objective. I have many 
letters here and I suppose more could be provided, but here about 70 
percent of the biggest steamship operators that have to pay the cost 
feel that it is absolutely necessary to provide this necessary competi- 
tion. 

Now, as I say, I have no experience with any other instances that 
the chairman speaks of with the Federal Trade Commission, and I 
feel that it is a good thing you are after this inquiry because we may 
clear up a great deal of what was the intent of section 29, and I am 
sure you will come to the conclusion of the necessity for an American 
marine market. 

Senator O’Manoney. If we are to have an American marine mar- 
ket, it ought to be one in which the American underwriters are closely 
following the act of Congress and are not engaging in enterprises 
which are not exempted by that act. 


Senator Maenuson. I couldn’t agree with the chairman more on 
that. 
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Senator O’Manoney. With the situation of world tension that now 
exists being more important than ever. 

Senator Macnuson. But I do say if the exemptions under section 
29 are not sufficient to create this American marine market that we 
are thinking about, that they probably should be changed because the 
necessity of the American marine market to me is obvious. 

Senator O’Manoney. I thought that probably the Senator would 
agree with me, had he been here this morning, hin I asked Mr. Sills 
if it was his opinion that section 29 of the Merchant Marine Act of 
1920 granted an exemption for American underwriters to enter the 
European cartels. 

My feeling is that it does not, and that seems to be the feeling of 
the American Institute of Marine Underwriters itself. 

I have here a copy of a bulletin signed by Mr. Car] E. McDowell, 
executive vice president of the American Institute of Marine Under. 
writers, dated December 10, 1956. This was addressed to all members, 

I will put the whole bulletin in the record, but the paragraph I want 
particularly to read while you are here, Senator, is this one: 

Members of the institute and of the markets, associations, exchanges, and 
syndicates are reminded that since in general State laws do not regulate marine 
insurance, the only exception to the application to the marine insurance industry 
of the antitrust laws relating to monopoly, unfair discrimination, restraint of 
trade, price fixing, etc., is that afforded by section 29 of the Merchant Marine 
Act of 1920. It is not a general exemption. Section 29 provides that nothing 
in such act should be construed as declaring illegal an association entered into 
by marine insurance companies for the following purposes: 

To reinsure or otherwise apportion among its membership the risks undertaken 
by such association or any of the component members. 

It must be emphasized that the above section only applies to associations and 
agreements and actions reasonably connected with reinsurance or the apportion- 
ment of risks among underwriters. 

That seems to me to be a very plain construction of the law by the 
American Institute of Marine Underwriters. 

Senator Macnuson. Well, as I say, I think this inquiry will doa 
lot to clear up the objective of section 29, and I further say that 
without this exemption or an exemption that would create this Amer- 
ican market, it just would mean we would go to the British. We 
would be subject to cartels. 

Senator O’Manoney. I am sorry to see you rising because it appears 
you are about to leave. 

Senator Maenuson. I have an appointment with the Vice President 
to take a picture, and he seems to be busier than I am, so I said I 
would be there at noon. 

Sentor O’Manoney. I can scarcely imagine that, knowing what 
problems you have before you. 

Senator Maenuson. Thank you. These letters that I left here are 
not addressed to me. They are merely letters that the Insurance 
Institute had gotten as comments on a speech regarding this, express- 
ing the views in general of these prominent people. 

Senator O’Manonry. These will be made a part of the record. 

Senator Macnuson. They are not addressed to me. 

Thank you, Mr. Chairman. 

(The material referred to may be found beginning on p. 1949.) 
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(A letter subsequently received from Senator Magnuson follows :) 


U.S. SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
August 24, 1959. 
Hon. Estes KEFAUVER, 
U.S. Senator. 


Dear SENATOR: When I testified at the marine insurance hearings before the 
Subcommittee on Antitrust and Monopoly on May 15, 1959, Senator O'Mahoney 
read a paragraph from a letter dated February 3, 1958, from Under Secretary of 
Commerce for Transportation Louis S. Rothschild to Chairman John W. Gwynne, 
of the Federal Trade Commission, as follows: 

“In the war risk, hull, and P. & I. insurance markets for both foreign and 
domestic trade, there is no substantial competition for the reason that up until 
very recently domestic underwriters have not been interested in underwriting 
much of this type of coverage. London underwriters do most of this business 
throughout the world. The domestic market, however, is finally beginning to 
show some interest in this business.” 

As Senator O’Mahoney read this, with pauses, I assumed that the Under Sec- 
retary of Commerce believed there was no substantial competition in three types 
of insurance: war risk insurance, hull insurance, and P. & I. insurance. Indeed, 
Senator O’Mahoney’s questions to me and my answers to him were based on this 
misapprehension of the Under Secretary’s opinion. Quite contrary to this, upon 
reading the full letter of Mr. Rothschild, it is clear that he was referring only to 
the absence of competition in war risk insurance, that is, war risk insurance on 
hulls and war risk P. & I. insurance. 

It is quite clear, also, from the record of your subcommittee hearings that 
there is very active competition by the American market with the British and 
other markets for ordinary hull and P. & I. insurance, as distinct from war risk, 
hull, and P. & I. insurance. This is particularly well illustrated by the statistical 
data placed in the record by Mr. Miles F. York, on behalf of the American Insti- 
tute of Marine Underwriters, demonstrating the active competition and tremen- 
dous growth of the American hull insurance market since the enactment of 
section 29 of the Merchant Marine Act of 1920. The volume of hull insurance 
has not only increased over 30 times but has greatly increased in relation to the 
volume of British insurance. 

Of course the situation is different with respect to war risk insurance. The 
reason that domestic underwriters have not been interested in writing much 
war risk insurance on hulls arose from the fact that at the beginning of World 
War II the American Hull Insurance Syndicate sustained a net loss from war 
risk insurance on hulls of $26 million, in 1942, and the possibility of greater 
loss has been increased by atomic weapons. The syndicate is understandably 
reluctant to repeat its 1942 experience. In April 1942 the Government requisi- 
tioned all American ships and itself insured war risks. 

We know now that the writing of war risk insurance on hulls in time of war 
is a necessary function of the Government and not of the private marine insur 
ance market. This was recognized by Congress in 1950, when it added title 
XII to the Merchant Marine Act of 1939, authorizing the Secretary of Commerce 
under certain conditions to write war risk insurance. (Public Law 736, 81st 
Cong.). 

I request that this letter be made a part of the record immediately following 
my testimony. 

Kindest personal regards. 

Sincerely, 
WARREN G. MAGNUSON, 
U.S. Senator. 
Senator O’Manoney. Mr. McHugh. 


Mr. McHvuen. The next witness, Senator, is Mr. Miles F. York, 
of the American Institute of Marine Underwriters. With him are 
Mr. Henry Glassie, of the law firm of Weaver & Glassie, and Mr. J. 
Joseph Noble, of the law firm of Bigham, Englar, Jones & Houston. 
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STATEMENT OF MILES F. YORK, PRESIDENT, AMERICAN INSTI. 
TUTE OF MARINE UNDERWRITERS, ACCOMPANIED BY HENRY 
GLASSIE, OF WEAVER & GLASSIE, AND J. JOSEPH NOBLE, OF BIG. 
HAM, ENGLAR, JONES & HOUSTON 


Mr. Yor. Mr. Chairman and gentlemen, my name is Miles F. York, 

I should like to sketch my background briefly as qualified to repre- 
sent the American Institute of Marine Underwriters and its 134 mem- 
ber companies admitted to do a marine insurance business in the 
various States of the United States and to speak for the American 
marine insurance market generally. 

I am a native of California. Upon graduation from the University 
of California in 1922 I immediately went to work for the marine 
department of the Firemen’s Fund Insurance Co. in San Francisco. 
I remained there in that office for 20 years, then came to New York 
for 3 wartime years. From 1945 to 1951 I was general manager of 
the Pacific coast operations of Atlantic Mutual Insurance Co., which 
has been engaged in marine insurance in the United States for over 
100 years. Since 1951 I have been attached to the head office of Atlantic 
Mutual Insurance Co. in New York and I am now president of that 
company. In addition, I am president of the American Institute of 
Marine Underwriters, vice chairman of the board of managers of the 
American Hull Insurance Syndicate, and president of the Board of 
Underwriters of New York. 

I should appreciate the opportunity of reading in full this state- 
ment outlining the history, Saucon and nature of marine insur- 
ance, particularly the American marine insurance market and its rela- 
tion to shipping and world trade. 


HISTORICALLY MARINE INSURANCE HAS ALWAYS BEEN A NECESSARY 
ADJUNCT TO COMMERCE 


The origin of marine insurance, which is the earliest form of in- 
demnity contract, is lost in antiquity. Without attempting to trace 
its ancient beginnings, it is safe to say it has been found a necessary 
adjunct to a vital commerce in every country since the 15th century 
when it was highly developed as a handmaiden of trade by the Lom- 
bard merchants. The form of the policy used today is based on a 
Florentine ordinance of 1523. 


BRITISH MARINE INSURANCE HELPED MAKE ENGLAND MISTRESS OF THE 
SEAS 


In the next century British marine insurance developed with the 
growth of British trade and shipping. At first all underwriting 
was done by individuals. They had no general gathering place except 
(from about 1690) Lloyd’s Coffee House. Risks being too large 
for a single individual, the policies were carried around by brokers 
who obtained from each insurer his signature at the foot of the policy 
evidencing his share of the risk; hence, the word “underwriter.” In 
the same manner today insureds are represented by experienced brokers 
who negotiate with the underwriters on behalf of their clients. The 
underwriters at Lloyd’s first formed a definite organization in 1769. 
For commercial convenience they adopted a standard policy form in 
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779. Lloyd’s has played a large part in British history. It helped to 
idenk the back of Napoleon. British marine insurance became an 
ynstrument which helped make Britain mistress of the seas. 


GREAT SIZE OF BRITISH MARKET DEVELOPED OVER 250 YEARS GIVES IT 
DIVERSIFICATION AND KNOW-HOW 


In spite of the relatively more rapid recent growth of the American 

market, the British marine underwriters still are preeminent in the 
field. While the American market has made great strides in serving 
the American shipper and shipowner, its premium volume is only 
about 35 percent of that of the British market. Marine insurance is 
an important source of income and exchange to the British Isles. The 
British market’s ability and willingness to work together and the 
worldwide scope of its operations, developed over 250 years with 
the aid of the British flag, give it great capacity, unsur ‘passed diversi- 
fication of risk, and a wealth of commercial information from every 
corner of the globe, which enables it to underwrite at a ruggedly 
competitive rate. 


INSURANCE ON AMERICAN HULLS AND ON AMERICAN IMPORTS AND EX- 
PORTS MAY BE PURCHASED AND MUCH OF IT IS PURCHASED IN OTHER 
NATIONAL MARKETS ; ACCORDINGLY, AMERICAN MARINE INSURANCE IS 
IN DIRECT COMPETITION WITHL BRITISILE AND OTHER FOREIGN MARKETS 


There are two basic types of ocean marine insurance, the insurance 
of vessels or hulls and the insurance of cargo. It must be remembered 
that hull insurance may be written in the national market of any 
country in the absence of restrictive national regulation. A very 
large part of the whole world’s merchant fleet is in fact insured in 
Britain. Cargo insurance may be written for the importer or the 
exporter in either the country of import or export, whichever is more 
favorable. Quite frequently the insurance is placed where the bank- 
ing is done, “which may be neither the country of import nor the 
country of export. 

Indeed, in the absence of restrictive national regulation, the in- 
surance may be placed in any other national market which is part of 
the world market. Contracts for the purchase of goods in interna- 
tional trade are either c.i.f. (cost, insurance, freight), under which 
the exporter supplies the insurance, or c. & f. or f.as, (free at ship- 
side), under which the importer purchases the insurance. If an ex- 
port contract from the United States is c.if., the exporter would 
normally purchase the insurance in an American company, but if the 
consignee can get insurance cheaper in his own national market, or 
in London, the basic contract will soon be ch: unged toc. & f. or fia.s. 
or the American shipper himself may purchase the insurance abroad. 

Thus, on every contract for hull or cargo protection, the American 
market is in direct competition with the companies in all other na- 
tional markets. This is not a theoretical competition. Nor is it a 
soft competition. The brokers are diligent to secure competitively 
the best premium rates available to their clients from any national 
market. Actually, the American market has been able to secure and 
now writes approximately 50 percent of the risks on American hulls 
and 45 percent of the risks on the overseas commerce (exports and 
imports) of the United States. 
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Mr. McHvueun. Mr. York, with reference to your observation on 
the volume of business done by the American market on hulls, would 
you tell us what percentage or what part of that business is done by 
the American Hull Syndicate ? 

Mr. York. I would say that the American Hull Syndicate probably 
writes of the oceangoing tonnage something around 90 percent of it, 
That would be my—I think we have figures. I am not sure that we 
have figures which will illustrate that. 

Mr. McHueu. Of the volume of business done by the American 
Hull Syndicate which you said is approximately 90 percent of this 
figure cited here, will you explain for the benefit of the committee 
whether or not that does include business which is going to any 
British or other foreign companies ? 

Mr. York. It would include only the business going through the 
syndicate. You understand that the snydicate is composed of domes- 
tic companies and also admitted companies. Admitted companies are 
foreign companies which are licensed in the United States and which 
qualify as domestic companies under the laws of the States. 

Now, the bylaws of the syndicate, its scope of organization, that 
was dealt with in Congress in 1920 and there it was provided there 
would be an admitted market and explained at that time. 

Is that clear ? 

Mr. McHucu. This admitted market you are speaking of repre- 
sents for the most part foreign insurance companies licensed to do 
business in the United States? 

Mr. York. Well, it represents entirely, not for the most part. The 
admitted market is composed of foreign companies licensed to do 
business in the United States, and the term “admitted market” in- 
cludes also domestic companies owned or controlled by foreign in- 
terests. 

Mr. McHven. Can you tell us approximately what percentage of 
that business is done by British companies? 

Mr. York. Well, the total amount of the admitted portion of the 
syndicate, I can give it to you exactly: 28-plus percent. But I am 
not sure—I can look the list over and give it to you later—what the 
proportion would be which are British companies. For the most 
part it is British companies. There are a few—there are some other 
companies in there, but I can’t give you the percentage offhand. 

Shall I goon? 

Mr. McHueu. Yes, please. 

Mr. Yorx. Very well. 


GREAT CAPACITY AND WIDE DIVERSIFICATION MAKE BRITISH COMPETITION 
KEEN 


The great size and diversification of the British market demon- 
strates that its competition is keen. Diversification is a large factor 
in the strength and stability of any market. The smaller a marine 
risk is in relation to the capacity of the market assuming the risk, the 
more safely a low competitive price may be quoted. It is important 
to a marine underwriter that a catastrophic condition in one area 
shall not affect him unduly. An underwriter is in a much more favor- 
able position with 1 percent of the risk on 100 ships than 100 percent 
of the risk on 1. This requires the widest possible diversification. It 
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should be borne in mind that while marine insurance is of small dollar 
yolume as compared to fire insurance or even automobile insurance, 
the individual risks are tremendous. The total loss of a single lar 
vessel, say the United States, could involve liability greater than the 
aggregate annual premiums of the American market for hull insurance 
on oceangoing vessels. 


MARINE INSURANCE IS NOT NECESSARY TO COMMERCE, BUT AN AFFIRMA- 
TIVE TRADE WEAPON—BRITISH MARINE INSURANCE WAS USED TO DRIVE 
AMERICAN SHIPS FROM SEAS AFTER CIVIL WAR 


Marine insurance is not only necessary tocommerce. Dominance in 
marine insurance can be used—and it has been used—as an instrument 
of national policy. As an illustration, during the last half of the 19th 
century British marine underwriters, by a series of distinctions in 
classification, made British vessels more attractive to shippers. Iron 
steamships, then built almost entirely in Britain, received undve pref- 
erence over wooden sailing vessels. British sail was rated over our 
sail regardless of actual performance. Lloyd’s scale gave the best 
white oak we could put in a ship two-thirds the usefulness that it gave 
British oak. In addition, the British engaged in predatory price cut- 
ting in the American market, designed not to make a profit but to 
destroy American insurance companies. These measures were effec- 
tive. They contributed greatly to the decline of the American mer- 
chant marine from the ascendancy of clipper ship days until, by the 
1890’s, we had little or no merchant marine. In 1807 over 90 percent 
of our foreign commerce was carried in American vessels. By 1910 
less than 10 percent of the oversea commerce of the United States 
was carried in American vessels. While exports and imports increased 
greatly, our merchant marine tonnage actually declined. In 1861 
American tonnage in the foreign carrying trade was 2,496,894 gross 
tons. Our merchant tonnage was less than 1 million before the com- 
mencement of World War I. The entire 1914 American tonnage 
would have been inadequate for the first wave of a single World 
War II amphibious landing. We did not again reach our Civil War 
era tonnage until the war shipping program pushed our total above 
this toward the end of the First World War. 


AMERICAN MARINE INSURANCE, BORN WITH THE REPUBLIC, HELPED 
UNITED STATES ACHIEVE FREEDOM OF SEAS NECESSARY FOR ITS NATIONAL 
SURVIVAL, BUT DECLINED ALMOST TO POINT OF EXTINCTION AFTER CIVIL 
WAR 


In this country, there was no substantial marine insurance until the 
formation of the first American company in 1792. Before that, 
$25,000 was the outside limit America could cover and this meant 
spreading the risks among most of the local underwriters. The early 
history of this and subsequent companies formed with the Union is 
closely interwoven with that of the Nation itself. In the early days of 
the Republic, through the undeclared war with France, the period of 
British harassment of American shipping leading to war, and the War 
of 1812, the freedom of the seas was necessary to our life and prosperity. 
Tn this long fight the fortunes of the United States were wed to those of 
its merchant marine which in turn was largely dependent upon the 
new American marine insurance market. Every American flag that 
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American insurance helped to keep afloat was a blow for our side in 
the battle for national independence, not truly achieved until the War 
of 1812. This iatendenehdedes between national safety and marine 
insurance has not always been so well understood. The fact that any 
company survived the vicissitude of the past 165 years is a tribute to 
its management. Certainly for long periods, such as 1865 to 1900, the 
American marine insurance industry was anemic. Our Govern. 
ment failed to recognize that marine insurance or, for that matter, a 
merchant marine, was a necessity. 


A LIMITED REVIVAL OF AMERICAN MERCHANT MARINE AND MARINE 
INSURANCE WAS EFFECTED PRIOR TO WORLD WAR I 


In the period from the end of the Spanish-American War, when the 
United States first became a world power, until the First World War, 
the American marine insurance industry increased gradually but 
modestly until by 1914 there were about 30 American companies doing 
some marine insurance business, 


THE TREMENDOUS GROWTH OF MERCHANT MARINE IN WORLD WAR I 
NECESSITATED AN INCREASED AND VITALIZED AMERICAN MARINE INSUR- 
ANCE INDUSTRY 


With the advent of World War I, the need for American ships 
and American marine insurance became obvious and insistent. Con- 
gress recognized the need for ships and encouraged an extensive ship- 
building program. ‘The tonnage of the American merchant marine 
increased tremendously. It doubled from 1914 to 1916, then redoubled, 
The increase from 1914 to 1920 was tenfold. The volume and value 
of cargo also doubled and redoubled to the then astronomical figure 
of over $12 billion in 1920. During World War I, bankers were un- 
willing in many instances to accept insurance certificates from bellig- 
erent countries. While much of the new business went to Scandi- 
navian, Spanish, and other neutral insurance companies, the burgeon- 
ing demand for coverage encouraged (and necessitated) a marked 
expansion of the American marine insurance market. Many Ameri- 
can companies, previously confining themselves to fire insurance, en- 
tered the field—often in association with established companies or 
operating jointly through an experienced independent underwriter.’ 


SYNDICATES AND OTHER METHODS OF RISK SHARING AND SPREADING WERE 
DEVELOPED BY AMERICAN COMPANIES BEFORE AND DURING WORLD WAR 
I TO MEET THE DEMANDS OF THE 20TH CENTURY 


Various exchanges, syndicates, joint underwriting agreements, and 
other risk-spreading methods were developed in the American indus- 
try in the expansion period immediately before and during World 
War I, commencing with the organization of the cotton exchange in 
1909 as the direct result of a single cotton cargo loss of $1,250,000. 
Risk-spreading associations were not merely the result of the circum- 
stances that many inexperienced companies were entering the marine 
field or of the fact that increased capacity was necessary; they were 
required because of the demands of the shipowners and shippers for 

1Many of these inexperienced companies, suffering heavy losses, soon retired from 


cargo insurance; but some, without a substantial independent marine department, remain 
as participants in the Hull Syndicate. 
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new and increased coverage, demands which had to be satisfied by 
the American market if it was to meet its foreign competition. 


MODERN COMMERCIAL METHODS OF INSURING MARINE RISKS REQUIRE 
BROADER, MORE EXTENDED MEANS OF RISK SPREADING 


Until the latter part of the 19th century ships were relatively small. 
They were insured individually for a single voyage, which was care- 
fully defined and limited. Even so, as “early as 1797, the risk on 
larger vessels was frequently divided between ‘several companies, and 
many of the companies (at least from 1844) customarily reinsured 
their risks. In this period also, a particular cargo was covered by a 
special policy for a contemplated voyage. Today in hull insurance, 
an entire fleet of ships, each perhaps ‘worth millions of dollars, is in- 
sured under one policy which covers for an entire year without any 
privilege of cancellation. 

Moreover, in very few instances does a shipper take out a special 
policy for a particular cargo on a particular voyage. To require him 
to do so w ould place an intolerable burden on commercial operations 
as conducted in modern times. Today the merchant or manufac- 
turer requires from the underwriter an open policy under which all 
the shipments in which he is interested are covered automatically as 
soon as they leave the warehouse at point of shipment for an indefi- 
nite time, subject to cancellation only upon substantial notice, and 
without right of cancellation as to goods in transit. 

Such an open policy fixes whatever geographical limits are appro- 
priate, and in many cases it covers shipments from any place in the 
world to any other place in the world. The rights under an open 
policy as to any shipment thereunder, evidenced by a certificate of 
insurance issued by the policyholder, payable to a named person “or 
order” may, like the bill of lading, be transferred by endorsement, 
and constitute an essential part of the documents of title under which 
commercial transactions are usually arranged and financed through 
the banks. The insured under an open policy is required to report 
shipments to the underwriter and pay premiums thereon only at such 
intervals as may be agreed upon. In many cases these reports are not 
received until after the transit is ended or a loss has already occurred. 
Thus the underwriter rarely knows the nature or the amount of goods 
which are at risk under the policy at any given time. The assured 
himself frequently does not know what vessel will carry the goods. 
Consequently, an insurance company which may have hundreds of 
open policies outstanding—many with large limits of liability—has 
no means of knowing what concentration of risks may come together 
on one vessel or to any one place on shore. Under these conditions 
broad arrangements for risk spreading and sharing are the only means 
of protecting the soundness and reliability of the insurance written. 

In addition, the perils insured against have been greatly extended. 
In the 19th century and the beginning of the 20th century, merchants 
and shippers had generally been content to insure against the ordi- 
nary perils of the sea, the incidence of which was predictable within 
reasonable limits. By 1920, however, they often demanded protection 


against theft, pilferage, breakage, ship’s sweat, contact with other 
cargo, and, in ‘fact, “all risks.” 
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LIBERALIZED FACILITIES TO SHIPOWNERS AND SHIPPERS REQUIRING RISK 
SPREADING BETWEEN COMPANIES MUST BE SUPPLIED BY AMERICAN 
MARKET IF IT IS TO COMPETE IN WORLD MARKET 


It would be impossible for American marine insurance companies to 
compete in the world market if they did not provide the large limits 
and the other liberalized facilities required. It is equally obvious 
that the American marine insurance market could not provide these 
facilities necessary for modern commerce without arrangements for 
spreading the risks involved. A Syndicate operation greatly increases 
the capacity as well as the competitive independence of the market, 
In insurance on hulls, the American Hull Insurance Syndicate, a rela- 
tively small office, does all the underwriting, issues the policies and 
settles the losses for 84 companies. The cost of maintaining a sepa- 
rate hull underwriting office would be clearly prohibitive for those 
companies which have little or no marine department, but these com- 
panies greatly increase the capacity of the American market by their 
willingness to take a percentage share in a well-run syndicate. 

Mr. McHvueu. Mr. York, did I understand you to say that the Hull 
Syndicate, among other things, is a way of reducing the costs of the 
participating members in the ocean marine business ? 

Mr. York. Oh, by all means. It has one experienced underwriter 
and it takes a good deal of skill and experience to underwrite hull in- 
surance, which is very complicated. 

If each company had to have its separate hull underwriter to under- 
write ocean ships, you can imagine what an expense it would be. You 
would have 84 where you have 1 today, also 84 experienced loss 
departments. 

Mr. McI{ucu. This is a way of practically eliminating the cost of 
operation for the ocean marine business for the individual members? 

Mr. York. It reduces them. Of course, we still have our other ex- 
penses. In my case they have to pay part of my salary and we have 
to file reports to the insurance departments, and all of that, you see, 
and to account for the business. It is simply an apportioning device, 

Mr. McHucn. When you speak about their payment for your serv- 
ices, you mean the American Hull Syndicate? 

Mr. York. I mean my company does. I am with the Atlantic Mu 
tual Insurance Co., which is a member of the syndicate, and it has to 
have its own organization. That is what I mean. 

You can’t eliminate the general overhead that is involved in the 
company, but the syndicate greatly minimizes the expenses. 

In this connection it might be pointed out that the expense involved 
in underwriting ocean marine risks is a smaller percentage of the 
premium dollar than it is in most other forms of hazard insurance. 


NECESSITY FOR STRONGER MERCHANT MARINE IN WORLD WAR I CAUSED 
CONGRESS TO DIRECT ATTENTION TO NECESSITY FOR HEALTHY AMERICAN 
MARINE INSURANCE MARKET—1916 


To return to our historical development, in 1916 Congress, with 
the pressing need of an adequate American marine insurance market, 
and indeed with a whole new concept of the position of the United 
States in world commerce and world affairs, directed the shipping 
board to ascertain “what steps may be necessary to develop an ample 
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marine insurance system as an aid to the development of an Ameri- 
can merchant marine.” ? 

Now we come to some of the points, Senator, we were discussing 
this morning. 


CONCURREN TLY—1915—-A SUPREME COURT DECISION RAISED AN ANTI- 
TRUST QUESTION AS TO RISK-SPREADING ASSOCIATIONS IN EXISTENCE 
AND CONTEMPLATED 


At this juncture a decision of the Supreme Court made the indus- 
try apprehensive of the steps which the shipping board felt would 
be necessary. It should be remembered that until the South-Lastern 
Underwriters decision in 1944 it was generally assumed that under- 
writing, whether or not it involved interstate activities, was not com- 
merce. Almost 30 years earlier, however, the Supreme Court ® held a 
stamp tax on marine insurance policies invalid as a tax on exporta- 
tion contrary to the prohibition of the Constitution * on the grounds 
that a marine policy was an “integral part of exportation.” This case 
presented the clear possibility that the antitrust laws might be held 
applicable to marine insurance, and in turn raised a question as to 
any syndicate type of risk spreading to the extent it could not be 
shown to be necessary for supplying the insurance needs of commerce. 


CONGRESS THOROUGHLY STUDIED MARINE INSURANCE INDUSTRY PRIOR TO 
ENACTMENT OF MERCHANT MARINE ACT OF 1920 WHICH CONTAINS AN 
EXEMPTION OF MARINE INSURANCE FROM THE ANTITRUST LAWS 


With this background, the 66th Congress studied the whole question 
of the expansion and strengthening of the American merchant marine. 
As part of this study, both the Senate Committee on Commerce and 
a subcommittee of the House Committee on Merchant Marine and 
Fisheries held very extensive hearings—400 pages—devoted exclu- 
sively to marine insurance, with the express purpose of finding a way 
to build up and encourage the American marine insurance market as 
an adjunct of the American merchant marine and an aid to an in- 
creased foreign trade. The House subcommittee also caused to be 
printed and bound with the hearings certain recommendations of the 
subcommittee, which were approved by the full committee on Febru- 
ary 26, 1920. 


SECTION 29 OF MERCHANT MARINE ACT OF 1920 PERMITS COLLECTIVE 
ACTION FOR THLE PURPOSE OF SPREADING MARINE INSURANCE RISKS— 
IN ENACTING IT, CONGRESS INTENDED TO ENCOURAGE THE GROWTH OF 
MARINE INSURANCE AS INSTRUMENT OF NATIONAL POLICY 


As a result of these extensive studies and hearings, the so-called 
Edmonds bill, H.R. 13889, exempting marine insurance from the anti- 
trust laws, was passed and became section 29 of the Merchant Marine 
Act of 1920. This exemption, in line with its purpose, was framed in 
the broadest terms. It provides in effect that collective action between 
any persons, companies, or associations authorized to write marine 
insurance or reinsurance by the laws of any State is lawful, as far 





2S°c. 12 of the Shipping Act of 1916. 
*Thames & Mersey Marine Insurance Co. v. United States, 237 U.S. 19. 
‘Constitution, art. I, sec. 9. 
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as the antitrust laws are concerned, as long as its purpose is to appor- 
tion among its membership the risks undertaken by the group or any 
of its members. 

Mr. McHveu. Mr. York, at that point may I ask you some ques. 
tions concerning the American Hull Insurance Syndicate agreement 
to which Mr. Sills made reference this morning ? 

Senator, at this point may I ask that this -_ sate agreement which 
has been made available to the committee by the syndicate be made 
a part of the record ? 

Senator O’Manoney. What is the title of the document ? 

Mr. McHveun. It is called American Marine Hull Insurance Syn. 
dicate, syndicate agreement and regulation as amended February 1, 
1955. 

Senator O’Manoney. Does it show the membership of the syndi- 
cate ? 

Mr. McHueun. Yes, it shows the syndicate, Senator; I, guess as of 
that date. 

Mr. York. I think it is uptodate. If it isnot, we can give you—— 

Mr. McHveu. It is up to date. 

Senator O’Manonry. Is it wholly an American syndicate? 

Mr. York. Well, to the extent that was announced in the Con- 
. time when Congressman Edmonds reported to the Sen- 
ate, or Sad the House, he stated that part of the sy ndicate’s capacity 
would be taken by the so-called admitted companies that I was just 
discussing a few minutes ago with Mr. McHugh. They are foreign- 
owned companies which are admitted to do business in the United 
States. They are licensed under the laws of the several States and 
form 

Senator O’Manoney. Some of them are foreign-owned companies? 

Mr. York. That isso. But it must 

Senator O’Manonry. Are they identified in this document? 

Mr. York. I think they are shown there as the admitted market 
and the rules you will see in that. 

Senator O’Manonry. My point, Mr. York, is a simple one. This 
is entitled, as Mr. McHugh has said, “American Marine Hull 
Insurance Syndicate.” 

Mr. Yor. That is correct. 

Senator O’Manonry. I want the record to show how many of the 
members, at the time this document was prepared, are American- 
owned underwriters and how many are foreign- owned underwriters. 
I think it is important for us to know that. 

Mr. Yors. Well, 28 percent of the total capacity is “admitted” 
companies but I think that the document you hold separately identi- 
fies the domestic and admitted companies including as admitted com- 
panies any domestic companies controlled by foreion interests. 

Senator O’Manonry. I don’t want you to do it now, but before we 
finish. 

Mr. York. I will be glad to show you which ones they are. 

Senator O’Manoney. Let us identify them. 

Now let me point this out. You have referred to the Edmonds 
bill which was introduced in the House. The exemption which finally 











5 See copy of sec. 29, appended. 
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matured, if I remember correctly, is quite different from the exemp- 
tion which was proposed as the bill was introduced. Am I not right? 

Mr. York. I believe there were a number of amendments, sir, from 
the original bill. 

Senator O’Manoney. It was changed materially. 

Mr. York. That Iam not sure. I assume 

Senator O’Manonry. Mr. McHugh, will you have the staff find a 
copy of the original bill, H.R. 13889, and let us insert in the record 
the text of the exemption as originally proposed in the Edmonds bill 
to be compared with the exemption as it was finally enacted. 

Mr. McHwven. I think we may have it here now, Senator, but if 
not, we will certainly get a copy of the original bill. 

(The syndicate agreement and the copy of H.R. 13889 referred to 
may be found on p. 5706.) 

Mr. York. Shall I go ahead ? 

Mr. McHven. No. With reference to this American Hull Syndi- 
cate agreement, Mr. Sills has made reference to the fact that the agree- 
ment by its terms contains certain restrictive provisions. These are 
restrictions upon the activities of the subscribing members of the 
syndicate, as 1 understand. 

I wonder if you could explain for the benefit of the subcommittee 
just what those restrictions are upon the subscribers as contained in 
the agreement. 

Mr. York. Well, the principal restriction—I couldn’t without re- 
ferring to the document tell you all of them, but the principal restric- 
tion, of course, in any syndicate like that would be that you would 
quote a uniform rate, that you couldn’t have the members going out 
and competing with the syndicate itself. So you have got to have 
that restriction. The syndicate has the power over underwriting the 
risks which are included within the scope of the syndicate. Other- 
wise it would fall of its own weight. 

Mr. McHuen. How are the rates of the syndicate set ? 

Mr. York. The rates of the syndicate are set by the underwriter 
and confirmed by the rate committee or the underwriting committee. 
Now we have here a rather comprehensive statement of how we 
negotiate the rates within the syndicate. Possibly it would be a good 
idea for us to file it with you. We would like to have the privilege 
of doing so. It shows clearly how we deal with them and it takes a 
number of—we have it here. 

Mr. McHvueu. We would be happy to accept for the record, Mr. 
York, anything you care to supply. 

Mr. York. Fine. We will file this in the record, then. 

(The document referred to may be found on p. 1953. 

Mr. McHveu. The rates which are set by the syndicate are rates 
which must be binding upon each participating member of the syn- 
dicate, is that correct? 

Mr. York. That is correct, and no individual member may go out 
and write a separate line unless certain situations have come about. 
If the syndicate has taken its total capacity, the member may then 
write an additional line, but not until then. You can’t have the indi- 
vidual member competing with the group. 

_Mr. McHven. In other words, this agreement prevents the indi- 
vidual participating members from going out and obtaining any of 
this business at a different rate outside 
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Mr. York. Oh, yes, by all means. It would have to. You can see 
that. 

Mr. McHven. You say there is a provision for the participating 
members for taking business beyond certain limits, beyond certain 
coverage? 

Mr. Yor. That is correct. We might say on the steamer United 
States the capacity of the syndicate is $10 million. We would write 
our full $10 million. Then if the individual companies 

Mr. McHven. By that you mean the amount of coverage by which 
the syndicate will be bound is $10 million on a single risk. 

Mr. Yor. That iscorrect. That is all it may write on a single risk, 
Now, then, any additional amount that the individual member may 
want to write over what he gets through the syndicate, he may accept 
since the syndicate has written its full amount. 

Mr. McHuen. At what rate? 

Mr. Yorr. At the same rate named by the syndicate. 

Mr. McHvueun. Even though he takes business outside of the syn- 
dicate? 

Mr. York. Of course. 

Mr. McHvseu. He is obliged to take it, by the rules of the syndicate, 
at the same price that the syndicate had first set ? 

Mr. York. Yes, sir. 

Mr. McHuen. Will you continue, please. 

Mr. York. The fundamental reason for the enactment of this section 
29 was an affirmative one—a desire manifest in the legislative history to 
create a strong American marine insurance market as an effective in- 
strument for supporting an enlarged merchant marine and an in 
creased foreign trade. Thus the above-mentioned recommendations 
of the House committee stated : 

All evidence leads to the conclusion that a strong and independent national 
marine insurance institution is an absolute necessity to a nation’s foreign trade 
equipment, that such an institution does not exist in the United States today, 
and that it is imperative to adopt ways and means to correct the present impossi- 
ble situation if this country is to meet the strenuous international rivalry that 
the new era is certain to inaugurate. There can be no doubt, * * * that marine 
insurance will be used, as probably never before, as a national commercial 
weapon for the acquisition and development of foreign markets. Failure to act 
now in strengthening our marine insurance facilities and placing them in an 


independent position free from foreign control, cannot be regarded otherwise 
than as the neglect of a duty and an opportunity (p. 75). 





CONGRESS INTENDED SECTION 29 NOT ONLY TO LEGALIZE EXISTING RISK 
SPREADING DEVICES GENERALLY BUT TO PROMOTE ORGANIZATION OF THE 
AMERICAN HULL INSURANCE SYNDICATE 


As distinct from the general purpose of Congress, the immediate 
or specific purpose of section 29 of the Merchant Marine Act of 1920 
was twofold: first, to remove any doubt as to the legality of the asso- 
ciations, syndicates and other risk spreading devices then in opera- 
tion; and, second, to encourage the formation of a syndicate which it 
was hoped would make available for the first time adequate coverage 
in the American market. 

Thus the legislative history shows that each of the various types 
of risk spreading agreements then in existence was carefully described 
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to the committee.° Moreover, it manifests the desire that there should 
be organized a syndicate with as many member companies as possible 
which would issue policies on behalf of its members and be large 
enough to provide the needed coverage for the hulls of the expanded 
American merchant marine. 

Testifying before the Senate committee, Representative Edmonds, 
sponsor of the bill which became section 29 of the Merchant Marine 
Act of 1920, stated he had been instrumental in encouraging a group 
of American companies to organize in a combination which would be 
able to write $2 million or more on hulls. In specifically describing 
the proposed group, Representative Edmonds stated it was to have 
one underwriting office to underwrite the risks for all the members of 
the association.’ 

It is further significant to note that immediately before the House 
of Representatives voted on the Merchant Marine Act of 1920, the 
sponsor of section 29 thereof announced on the floor of the House that 
this syndicate which the legislation was particularly intended to foster 
was about to be put into operation: 

Mr. Epmonps. The bill arranges for marine insurance pooling * * *. Our 
pooling arrangement has been successful. I am announcing it tonight, * * * 
that it has been successfully completed. The insurance companies have arranged 
for a line in purely American companies—and that is what we were talking 
about, Senator—of $2 million on any hull in this country; they have arranged for 
a line of $3 million on the larger hulls, but $1 million of that is in what are 
known as admitted insurance companies with foreign capital but that are 
admitted to do business and pay taxes in this country (66th Cong., Congressional 
Record, p. 8600). 

Mr. McHuen. Do I understand, Mr. York, that the arrangement 
which Mr. Edmonds was then describing is now the American Hull 
Syndicate ? 

Mr. York. That is the American Hull Syndicate, sir. That was 
itsinception. Now 

Mr. McHueu. The details for the organization of this American 
Hull Syndicate were being formulated, then, during these legislative 
hearings ? 

Mr. Yorx. That is right. There were a number of the leaders 
in the American market, who went down to Washington and worked 
out this arrangement. It was rather difficult to work out. Some of 
the companies did not want to do it. 

Mr. McHueu. When did the American Hull Syndicate actually 
come into existence ? 

Mr. York. In 1920. The exact date—I think it was September 1. 
1920. 

It is in the next sentence. July 21,1920. I am sorry. 

Mr. McHvucu. That is when it began operations? 

Mr. Yorx. That is right. 

Mr. McHvueu. That is when it was formed ? 








*For example, the joint grain certificate was described in the testimony as an association 
of companies which itself issued one policy for the account of its members (House hear- 
ings, p. 178). The use of one underwriter to act for and fix the rates for a group of 
companies was described (House hearings, p. 204). A specimen of interreinsurance agree- 
ment was attached to the House hearings as app. III to the “Recommendations.” The 
a and cotton exchange arrangements were described (House hearings, pp. 170, 


™“Mr. EpMonps. * * * My idea would be that these gentlemen will take a place like 
New York, and they will have one underwriting office for the entire group” (p. 1378). 
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Mr. York. Yes. And it is given here in the next paragraph of my 
statement. 

Mr. McHven. May I ask you, was the syndicate agreement, which 
has already been put in the record, actually given to any of the com- 
mittees of C ongress during these legislative. hearings or during the 
debate on the floor? 

Mr. York. Well, it was before my time in the business. I am not 
sure. I couldn’t answer that. I assume that the outline of it was, at 
least. 

Mr. McHvueu. Do you or your counsel happen to know whether or 
not the precise details of the agreement were put in the record or 
officially furnished to the Congress before the act was passed ? 

Mr. Guasstr. My recollection, Mr. McHugh—I have read that legis- 
lative history in detail some time ago—is th: at an outline in skeleton 
form of the original syndic ate agreement was the part of the so-called 
Huebner report which is part of the recommendations filed by the 
House subcommittee. 

Now, of course, the syndicate agreement as it exists today has been 
amended a number of times, but it is essentially the same type of 
syndicate. 

Mr. McHvueu. This was a skeleton report of the American Hull 
Syndicate agreement, you say ? 

Mr. Guasste. Yes. 

Mr. McHuen. Not the precise provisions of the agreement as we 
have it here, less the amendments ? 

Mr. Guassme. No. I think it was just an outline of the type of 
agreement it would be. 

Mr. McHveu. Do you want to continue, Mr. York? 

Mr. Yorx. Yes. 


AMERICAN HULL INSURANCE SYNDICATE, ORGANIZED IN 1920 AFTER 
PASSAGE OF SECTION 29, HAS HAD SATISFACTORY GROWTH—THE MAR- 
KET AS A WHOLE GREW STEADILY BETWEEN THE TWO WORLD WARS 


With this congressional encouragement, the American Hull Insur- 
ance Syndicate commenced oper rations July 21, 1920, with an under- 
writing capacity of $2,500,000 as compared w ith a maximum of about 
$500, 000 previously available in the American market. Since that 
date the syndicate has written the bulk of oceangoing hull insurance 
placed in the American market. There are at present ‘84 participating 
companies. The total insurance written by the syndicate rose from 
$50 million (1921) to $200 million (1939). Since 1939 this total has 
increased to approximately $1,250 million, some 25 times its size in 
1921. In this connection it should be noted that most of the tiny part 
of hull insurance written in the American market prior to section 29 
was reinsured abroad. The risks assumed by the Hull Syndicate are 
retained in this market. The underwriting capacity of the syndicate 
has been increased to $10 million for any one vessel. The capacity of 
the American market is increased by the writings of American com- 
panies which operate independently of the syndicate so that all but a 
handful of the world’s largest ships can be wholly insured in the 
American market. 


® Reinsurance abroad amounts to less than 3 percent of premium volume. 
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The activities of the marine insurance market as a whole between 
1920 and the commencement of the Second World War require no 

articular comment. The industry withstood, and continued to grow 
in the face of, the depression of the early 1920’s, the general decline of 
American foreign trade and the great depression. It certainly did not 
secure dominance in the world market. However, the percentage of 
American hulls and American overseas shipments underwritten in the 
American market and the size of the American market in relation to 
the world market gradually increased. By the time of the outbreak 
of the Second W orld War it was a healthy market, able to cope with 
the tremendous problems created by that conflict. 


IMMENSELY VALUABLE, PATRIOTIC SERVICES OF AMERICAN MARINE INSUR- 
ANCE SYNDICATE DURING WORLD WAR II DEMONSTRATED THE WISDOM 
OF CONGRESSIONAL ENCOURAGEMENT OF RISK SPREADING ASSOCIATIONS 


The wisdom of congressional action in instigating and encourag- 
ing the formation of marine insurance syndic ates Was amply dem- 
onstrated by the great services which the marine insurance industry 
was able to afford during World War II. 

During the Second World War, American underwriters, operating 
through ‘the American Car go War Risk Reinsurance E xchange, were 
able to give to American shippers and importers open policies of war 
risk insurance for practically unlimited amounts, which attached au- 
tomatically to any goods shipped by virtue of a certificate of i insurance 
issued by the shipper himself in the same manner described above in 
connection with ordinary marine policies. Shipments insured by one 
company were automatically distributed, through the m: achinery_ of 
the exchange, | a group of nearly 150 insurance companies. 
During World War I no such service was available and chaotic con- 
ditions prevailed. 

Possibly the most conspicuous contribution made by marine under- 
writers to the war effort, however, was the insurance of American 
hulls during the first part of 1942. Asa result of a proviso in the 
Neutrality ‘Act of June 29, 1940, there was doubt as to the right of 
the Government to write insurance on American vessels carrying mili- 
tary or other supplies to the ports of our allies during the first critical 
months after the United States entered the war. Shortly after Pearl 
Harbor the Maritime Commission requested the American Hull Syndi- 
cate to continue writing war risk insurance on merchant vessels and to 
quote firm war risk rates for 30- day periods. The members of the hull 
syndicate were anxious to assist the war effort in any way possible 
and therefore agreed to comply with the Government’s request, despite 
the inherent danger i in doing so. Accordingly, they continued to in- 
sure American vessels against war risks on a firm 30-day basis until 
Congress was able to repeal the above proviso, by the act of March 6, 
1942,° 

The hull war risk insurance written by the syndicate after the 
United States entered the war, and until April 1942 when the Govern- 
ment requisitioned all American vessels and thereafter insured war 
risks in its own insurance fund, resulted in a net loss to its members 
of upwards of $26 million for the year 1942. This virtually wiped 





*The powers of the Maritime Commission with respect to the writing of marine and 
war risk insurance were further extended by the act of Apr. 11, 1942. 
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out all reserves and profits of the syndicate for the whole 22 years of 
its existence. 

I think you gentlemen will agree that this action of the American 
marine insurance market was in keeping with the highest traditions 
of marine insurance as well as an illustration of its function as an 
instrument of national policy. While not as dramatic as the part 
American marine insurance played when the young Republic was 
fighting for its life, it was nevertheless action of great importance to 
our war effort. 


CONGRESS HAS RECENTLY REITERATED THE POLICY OF PROMOTING AND 
FOSTERING A HEALTHY AMERICAN MARINE INSURANCE MARKET IN THE 
NATIONAL INTEREST 


The Congress of the United States, which had treated our marine 
insurance industry as a stepchild between the Civil War and World 
War I fortunately has not been so unaware of its importance in the 
period during which the United States has had to assume world 
leadership. 

We in the industry are gratified that our role was recognized by the 
declaration of the 79th Congress i in the Ship Sales Act of 1946 © that 
an American marine insurance market was necessary for the national 
security and development and maintenance of the foreign commerce 
of the United States; and again by the statement of the “House Com- 
mittee on Merchant Marine and Fisheries during the 81st Congress; 

* * * The Congress has several times in the past forcefully stated its position 
with regard to fostering the growth of the American marine insurance market” 

Following the mandate of Congress in the Ship Sales Act of 1946, 
the Maritime Commission in August 1946 on its own initiative e adopted 
a policy that owners of American- flag ships under mortgage from the 
Commission or chartered by the Commission, or operating Funder sub- 
sidy, should place not less than 75 percent of the required hull in- 
surance in the American market and that some part of the required 
insurance on vessels sold by the Commission to foreign interests under 
mortgage should be placed in the Ameri ican market. This policy was 
intended to foster the American marine insurance market by counter- 
ing the nationalistic policies of other countries with regard to hull 
insurance as well as to protect the Government’s property interest 
as mortgagee or owner. In practice subsidized owners have been 
freely permitted to place all or any part of the insurance they wished 
in foreign markets and no such shipowner has been forced to place 
his insurance in the American market against his will or economic 
interest. Owners of mortgaged ships have had like freedom to the 
extent consistent with the property interest of the Government. The 
existence of the policy was helpful, however, in assisting the Ameri- 
can market to secure a foothold in the field of insuring foreign hulls. 
Indeed, the Maritime Commission in 1945 suggested to the American 
Hull Syndicate that it expand its operations with respect to the in- 
suring of foreign hulls. The syndicate took such action and is now 

insuring hulls on a worldwide basis in increasing volume. Although 
foreign vessels under mortgage to the Maritime Administration are no 


1° Merchant Ship Sales Act of 1946, sec. 2 (50 U.S.C. 1735 


). 
“ H. Rept. 220, 81st Cong., Ist sess., on U.S.-flag shipping participation in governmental 
financed cargoes. 
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longer a significant factor, the premiums of the American Hull Syn- 
dicate for insuring of foreign-owned vessels have doubled since 1950. 
This increase in foreign business has helped our competitive position 
with the foreign markets by increasing our size, strength and 
diversification. 


THE M’CARRAN ACT, FOLLOWING THE SUPREME COURT'S DECISION IN THE 
SOUTH-EASTERN UNDERWRITERS CASE (1944), PROVIDED AN OPPORTU- 
NITY FOR THE MARINE INSURANCE INDUSTRY TO MAKE SURE ITS 
OPERATIONS WERE IN ACCORD WITH SECTION 29 OF THE MERCHANT 
MARINE ACT OF 1920 


The so-called McCarran Act, enacted in 1945 to modify the conse- 
— es of the South Eastern Underwriters decision, was of little im- 
portance to marine insurance as compared with other forms of in- 
surance. Congress, being mindful of ocean marine insurance’s special 
world-compet itive and national-interest aspects, was careful to remove 
marine insurance from the effect of its provision that insurance should 
be subject to the antitrust laws except to the extent of State regulation, 
leaving as its only effect on marine insurance a moratorium from the 
antitrust laws for a limited period.” 

The marine insurance industry could always assume exemption from 
the antitrust laws, to the extent of freedom to engage in concerted 
action for the purpose of spreading risks, under sec tion 29 of the Mer- 
chant Marine Act of 1920. Nevertheless, the South-Eastern Under- 
writers case gave the incentive, and the moratorium gave the oppor- 
tunity, for the marine insurance industry to reexamine the details of 
its practices in relation to the terms of the broad exemption granted in 
1920 and to insure that these were entirely consistent with the purpose 
and intent of section 29. Subsequently, in 1950-55, the Federal Trade 
Commission made an exhaustive examination into the practices of the 
American market and in 1956 closed its files without taking any ac- 
tion. 

Mr. McHven. In that connection, Mr. York, may I ask you whether 
there are as of the present time any agreements which have continued 
in existence between the American’ market—I am speaking now of the 
American Hull Syndicate—and the British market which Mr. Sills 
made reference to this morning in describing the results of the findings 
of the Federal Trade Commission ? 

Mr. York. There are none, sir. 

Mr. McHivucu. What action, if any, did the American Hull Syndi- 
cate or the institute take officially to cancel any agreements, if any, 
which may have been in existence between the American and British 
markets ? 

Mr. York. There were none for many years. 

Mr. McHvucu. Were there ever any ¢ 

Mr. York. Were thereever any? Yes. There was an agreement go- 
ing back to 1926, I think, that we would not pay for painting the bot- 
toms of vessels when they were pulled out for drydocking. There was 
always a point of controversy about that. 


Mr. McHveu. What about the marine extension clause agreement 
that Mr. Sills 








Sec. 4 of the McCarran Act expressly provides: “Nothing contained in this act shall 
be construed to affect in any manner the application to the business of insurance * * * 
the act of June 5, 1920, known as the Merchant Marine Act of 1920.” 
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Mr. York. We never had an agreement with the British about that, 
or any foreign market. It was strictly an American agreement. We 
had no agreement with the British. 

Senator O’Manonry. May I intervene at this time, off the record? 

(Discussion off the record.) 

Senator O’Manoney. On the record. 

There being no objection to this matter of procedure, the committee 
will now take a recess until 2:30 o’clock this afternoon when the ex- 
amination of Mr. York and his testimony will continue. We hope 
that we can finish it in an hour after we reassemble. 

Being so ordered, the committee now stands in recess. 

(W hereupon, at 1 p.m., the committee took a recess until 2:30 p.m, 
the same day.) 

AFTERNOON SESSION 


Senator O’Manonry. You may proceed, Mr. McHugh. 

Mr. McHvuen. Mr. York, you were reading your statement, I think 
around page 20? 

Mr. York. Yes, sir. 

Mr. Guassie. Mr. Chairman, before Mr. York proceeds, could I 
add one thought here ? : 

The industry, the marine insurance industry, has never contended 
and does not now contend—we want to have it straight in the record— 
that section 29 covers any act of intimidation, boycott, or coercion. [| 
think it is also pertinent that the industry has never had to meet any 
such charge, there has never been any intimation that it has ever en- 
gaged in any act of boycott, intimidation, or coercion. We do want 
that straight for the record, that we agree with you completely, sec- 
tion 29 does not cover such acts. 

Senator O’Manonry. That would be subject to a little qualification, 
perhaps, a little bit later on. 

Mr. York. Mr. McHugh, may I add this for the record? Just be- 
fore we recessed, you were talking about agreements and asking about 
agreements, and I would like to make this statement for the ‘record, 
May I do so? 

Mr. McHven. Before you begin on that point, in answer to Mr. 
Glassie, of course, the Federal Trade Commission representative this 
morning testified that the American Hull Syndicate agreement, by 
its terms, in preventing its members from quoting rates for business 
at prices different from those set forth in the agreement, may itself 
be a boycott. 

Mr. Guasste. Well, I can only say that I cannot agree with that at 
all. The agreement, the Hull Syndicate agreement, obviously involves 
price fixing, which is permissible for this group under the exemption. 

Mr. McHuer. Does it include a prohibition on quoting prices ata 
different rate? 

Mr. Guasste. Well, yes, and I believe this is correct law, it involves 
whatever is necessary to operate in this fashion. 

Senator O’Manonery. That is a very broad statement. Who deter- 
mines what is necessary ? 

Mr. Guassme. Well, the courts have that before them in a number of 
instances, Mr. Chairman, as to—— 

Senator O’Manoney. In the marine insurance business ? 
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Mr. Gussie. Well, no, with respect to other exemptions from the 
antitrust laws with respect to when you can operate as a joint body, 
such as an agricultural marketing group, forexample. The group can 
set the prices for its members. 

Senator O’Manoney. We are talking here about a specific exemp- 
tion, expressed in the words of section 29. 

Mr. Guasste. Of course. 

Senator O’Manoney. That was recognized by the Insurance Com- 
mittee of the American Institute of Marine Underwriters as being 
a limited grant of exemption. 

Mr. Guasste. We so recognize it. 

Senator O’Manonry. And the Insurance Committee also found, and 
so expressed in a report of Mr. McDowell, which I read into the record 
this morning, that there had been acts beyond the exemption which 
were not exempted from the antitrust laws. 

Mr. Guasste. Some few acts a very long time ago, Mr. Chairman, 
long since abandoned. 

Senator O’Manonry. We want to be certain that we can reach an 
agreement on what ought to be the law, so if the law is misconstrued 
by reason of defective language, perhaps it ought to be amended; I do 
not know. That is one of the things we are trying to find out. 

Mr. Guasste. Well, Mr. Chairman, we submitted to your counsel 
some time ago a brief setting forth what we believe is the proper and 
full meaning of section 29. We would be glad for it to be placed in 
the record, or to supply you with an additional copy. It is the same 
brief that we submitted to the Federal Trade Commission, I believe in 
1951. 

Mr. McHucn. We have that, Senator. 

Senator, with reference to the provision in the syndicate agreement 
which Mr. York has testified about this morning, which prevents mem- 
bers of the syndicate from seeking business at a different rate than that 
prescribed in the syndicate agreement, which raises a question sug- 
gested by the Federal Trade Commission witness that this may consti- 
tute an illegal boycott, may I ask Mr. York what the situation is when 
the syndicate has sought and obtained business on a particular ship 
or a particular fleet, and subsequently that shipowner or fleetowner 
decides that the insurance or the rate may be too high and he decides 
to take that business out of the syndicate and place it in another mar- 
ket, a foreign market. What, then, is the situation with reference to 
your members ? 

Mr. Yorx. Individual members could not write it outside of the 
syndicate. 

Mr. McHueu. They could not write that? 

Mr. Yorx. We could not undertake it. 

Mr. McHucnu. Do I understand this correctly, that even though the 
syndicate itself does not obtain any portion of that business because it 
has been placed in another market, any of your subscribing members 
would not be free thereafter to seek any of that businesss at any rate 
they please ? 

Mr. Yorx. That is correct. You could see otherwise that it would 
fall of its own weight, as I said this morning. 

Mr. McHveu. I am sorry; I missed your answer. 

Mr. York. I said you are absolutely correct. I said if you did that 
you can see for yourself that it would break the syndicate right up. 
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You would simply have a situation of members quoting different rates 
and the agreement, or rather the syndicate itself, would fall apart, 
The members would know the rates the syndicate proposed quoting 
and it would be a simple thing for them to underquote on the risks 
they particularly liked, leaving the syndicate with the poor business, 
The syndicate obvious sly could not continue in such a climate and the 
effect would be to quickly decrease the capacity of the American ma. 
rine insurance market. 

Mr. McHvueu. This is a situation where the American industry is 
no longer obtaining the business. Nevertheless, you, by the terms 
of this agreement, restrict your members from seeking this business 
at a lower rate? 

Mr. York. That is correct. 

Mr. McHueu. Do you think that this is consistent with the con- 
gressional intention to develop the American market ? 

Mr. York. I certainly do. 

Mr. McHvueu. Do you think this represents any unreasonable re- 
straint upon trade in the United States? 

Mr. York. None at all. Now, if my company wanted to withdraw 
from the syndicate, we could write the business; there is no compul- 
sion upon my company to be in the syndicate. But if we do not like 
the terms or the syndicate, the conduct of the syndicate, we may 
withdraw. 

Mr. McHvuen. Of course, I am speaking of situations where the 
American industry has not obtained the business at all. 

Mr. York. That is correct. I understand. 

Mr. McHvuen. Do you want to continue your testimony ? 

Mr. Yorn. Yes; I just wanted to introduce this for the record, be- 
cause you asked me about agreements: 

1. There are now no agreements with foreign markets. 

2. There have been no such agreements for at least 20 years. 

There never were any agreements as to rates. 

Mr. McHuen. What are we speaking about now, rates on hulls or 
on cargo, or on both? 

Mr. Yorr. Both. 

Mr. McHven. There have never been any such agreements ? 

Mr. York. As to rates? 

Mr. McHveu. That is, you are speaking between the American and 
British markets? 

Mr. York. I started this out by saying there are now no agreements 
with foreign markets; and (2) there have been no such agreements 
for at least 20 years; (3) there never were any agreements as to rates; 
(4) there were a few agreements as to trivial details, mostly in the 
1920's, but all have long since been abandoned; (5) the market set 
forth its position clearly in 1937, before the South-Fastern Under- 
writers case. 

May I read from a letter, just a short paragraph? This is a letter 
of April 26, 1937, from the American Institute to the London Insti- 
tute of Marine Underwriters: 

The syndicates which, as you are aware, comprise almost our entire ocean hull 
market, have consistently taken the position that they should not enter into 


any agreement as to rates and values, and they are unwilling to make any 
change in this policy. 
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Now, [ am ready to proceed with this prepared statement. 

Mr. MclHivucnu. Continue, please. 

Senator O’Manonery. Before you continue with that, I would like 
to turn back to page 19 for a moment, Mr. York. 

There is a last paragraph there, and I am a little puzzled by the 
last sentence : 


Congress, being mindful of ocean marine insurance’s special world-competi- 
tive and national-interest aspects, was careful to remove marine insurance from 
the effect of its provision that insurance should be subject to the antitrust 
laws except to the extent of State regulation, leaving as its only effect on marine 
insurance a moratorium from the antitrust laws for a limited period. 

Is your meaning clearly stated in that sentence? 

Mr. York. I think so, yes. 

Mr. Guasstr. Mr. Chairman, perhaps I could clarify the meaning 
of that. sentence a little bit. I think what is implied there is that 
marine insurance, not being regulated as to its rates by States or 
capable, really, of such regul: ation, was not covered in the primary 
provisions of the so-called McCarran Act. 

Senator O’Martonry. This sentence is supposed to have inferred 
the effect of the McCarran Act, is that right ? 

Mr. Guassir. Just the effect of the McCarran Act. 

Senator O’Manonry. Do you mean here that Congress, being mind- 
ful of ocean marine insurance’s special world-competitive and na- 
tional-interest aspects, was careful in drafting the McCarran Act— 
that [ interpret, you see—to remove marine insurance from the effect 
of its provision that insurance should be subject to the antitrust laws 
except to the extent of State regulation? Do you think the McCarran 
Act did that ? 

Mr. Guassie. Well, the McCarran Act has left other forms of in- 
surance subject to the antitrust laws in full, except to the extent that 
such other insurance was regulated by State law or should become 
regulated by State law. But that was not suitable for ocean marine 
insurance, so it was excluded from that provision by section 4, I be- 
lieve it is. 

Senator O’Manoney. Yes, that is what is said here: 

Leaving as its only effect on marine insurance a moratorium from the anti- 
trust laws for a limited period. 

Do you mean by this sentence to say that marine insurance received 
an additional exemption in the McCarran Act ? 

Mr. Guasstze. Not an additional exemption, Mr. Chairman, but it 
was made- 

Senator O’Manoney. How do you argue that section 4 of the Mc- 
Carran Act applies to marine insurance? This is what section 4 says, 
and you have it in your note here: 





Nothing contained in this Act shall be construed to affect in any manner the 
application to the business of insurance * * * the Act of June 5, 1920, known 
as the Merchant Marine Act of 1920. 

That means nothing contained in the act, including the moratorium. 

Mr. Guasstr. Well, the moratorium did not affect section 29 of the 
Merchant. Marine Act; they are two different things. We feel the 
same way as the Federal Trade Commission. 

Senator O’Manoney. But the sentence above, in this document on 
page 19, says that the McCarran Act left as its only effect on marine 
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insurance a moratorium from the antitrust laws for a limited period, 
The McCarran Act did nosuch thing. It did not create a moratorium 
for marine insurance from the antitrust laws. This statement ac- 
knowledges that the antitrust laws, before the McCarran Act, applied 
to marine insurance except so far as section 29 exempted it. 

I say to you that section 4, in itself, said that the moratorium did 
not affect marine insurance. 

Mr. Guasste. Well, Mr. Chairman 

Senator O’Manoney. Do you follow that? 

Mr. Guasstz. We can only say that we do not agree with you in 
that construction of the McCarran Act. 

Senator O’Manoney. Please read it again, sir. It is plain English, 

Mr. Guasste. Our feeling is that plain English language does create 
a moratorium for all insurance, for a limited period, long since over, 
of course—almost 11 years ago the moratorium expired. So it has 
no practical significance today. 

Senator O’Manonry. All right; proceed, Mr. McHugh. 

Mr. McHveu. Continue with your statement, Mr. York. 

Mr. York. This is the middle of page 20. 








THE AMERICAN MARINE INSURANCE MARKET HAS ENJOYED STEADY 
GROWTH SINCE WORLD WAR II ABSOLUTELY AND RELATIVELY 


Since the end of World War II, and the reexamination of the 
industry’s practices during the McCarran Act moratorium period, the 
American marine insurance industry has continued its gradual growth 
both in the absolute sense and relatively. There is appended an ex- 
hibit showing the recent growth of the American market in relation 
to the British market. In 1952 British ocean marine premiums (in 
dollars) amounted to $521 million; the American market’s premiums 
were $164 million. In 1957 the American market’s premiums were 
$205 million, while it is believed the British premiums have not in- 
creased materially. In this connection the cargo risks now written 
in the American market are largely retained in this market. Figures 
supplied by a representative group of marine insurers indicate that the 
amount of reinsurance given foreign markets on cargo insurance is 
only about 11 percent of marine insurance premiums. 


KEEN COMPETITION IN WORLD MARKET HAS GIVEN AMERICAN SHIP- 
OWNERS AND SHIPPERS THE GREATEST AND MOST FLEXIBLE PROTECTION 
FOR THE LOWEST COST IN HISTORY 


The American market has made progress in the face of the keenest 
competition, which has seen the insurance rates on both hull and 
cargo gradually reduced to the lowest point in the history of commerce. 
One hundred and fifty years ago, the rate of hull insurance on a single 
voyage to the West Indies was as high as 30 percent. In 1921 the aver- 
age rate on hull insurance was approximately 3.2 percent. Today the 
average rate on hull insurance written by the American Hull Syndi- 
cate (on a 1-year policy) is approximately 1.6 percent. Based on an 
analysis of a number of risks selected at random by the Federal Trade 
Commission and projected to date, the insurance rates on oversea 
cargo are on an average less than half what they were in 1947. 

The competitive nature of the ocean marine business may be il- 
lustrated also by observing the very small percentage of the current 
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cost of imported goods that is involved in their insurance even though 
the risks covered are increasingly more extended. Here are some 
typical examples: ‘The cost of insurance on 400 pounds of raw wool 
imported from Australia to New York, with a value of about $600, 
is approximately 96 cents; the cost of insurance on 100 pounds of pig 
tin from Malaya to New York, with a value of about $94, is approxi- 
mately 10 cents; the cost of insurance of a typewriter from New York 
to Amsterdam, ‘of a value of about $135, is about 15 cents; the cost 
of insurance on agricultural machinery from New York to Brazil, 
of a value of about $4,000, is about $3.62; the cost of insurance on a 
case of Scotch w hisky, of the value of about $47, is approximately 6 
cents, or one-half cent a bottle. 


THE AMERICAN MARINE INSURANCE MARKET, WHICH OPERATED AT AN 
UNDERWRITING LOSS IN 1956 AND 1957, RETURNS A VERY HIGH PER- 
CENTAGE OF THE PREMIUM DOLLAR TO ITS INSUREDS 


Despite the industry’s best efforts to afford itself the greatest pro- 
tection by risk spreading, marine insurance remains hazardous and 
the insured is returned a very high percentage of his premium dollar 
in claims paid. The ratio of losses to premiums of the American 
marine insurance industry in the last 5 years has varied from a mini- 
mum of approximately 50 percent to a maximum in 1957 of over 70 
percent. Operations both in 1956 and 1957 resulted in substantial 
underwriting losses for the industry as a whole, even though, as we 
have seen, the expense of writing marine insurance is somewhat 
lower than that of most other forms of insur ance. Over the past 5 
years the loss ratio of the American marine insurance market as a 
whole has exceeded 60 percent. These figures compare very favor- 
ably with other lines of insurance whose rates are regulated by public 
bodies. 

I will not burden you here with details of statistics, but the statistical 


tabulations appended, I believe, bear out the fact that I have sum- 
marized in this statement. 


AMERICAN INSUREDS PURCHASE EXACTLY WHAT COVERAGE THEY DESIRE 
AT WORLD MARKET PRICE—INSUREDS RECEIVE THE FULL BENEFIT OF 
UNRESTRICTED COMPETITION OF THE AMERICAN MARKET WITH FOREIGN 
MARKETS—A STRONG AMERICAN MARKET IS THEIR BEST PROTECTION 


The conclusion is that the American shipowners, exporters, and im- 
porters are today receiving more insurance protection for lower cost 
than ever before in history. Moreover, in contrast to the situation 
with regard to regulated lines of insurance, which cannot have the 
same flexibility because of the necessity of filing rates and forms, they 
are able to purchase, exactly whatever protection they wish, from an 
all-risk policy down to one which protects only against total loss. 

The American Institute of Marine Underwriters, after consultation 
with brokers and banks, issues its version of particular standard 
clauses usually called institute clauses. The use of such clauses is 
absolutely necessary to carry on international trade. For example, 
letters of credit issued by banks all over the world customarily specify 
by name that certain institute clauses (or certain other standard 
clauses) be included in the insurance covering the financed shipment. 
Certificates of insurance under open policies are normally stamped to 
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indicate by clause name those which are included. Without this, 
every bank and merchant would have to have a legal division fully 
familiar with marine insurance to examine each polic: y to make sure 
it complied with the letter of credit. There is no agreement, however, 
that any company shall use any particular clause. And any company 
or shipper or his broker h: as complete freedom to change or supplement 
any clause used. In fact, an examination of a great number of cur- 
rent policies has shown that a great many are tailor made to suit the 
individual requirements of the case. On many cargo policies at least 
some of the “standard clauses” are varied, consistent with banking 
requirements. : 

The American underwriters are prepared to, and do, meet their 
worldwide competition, not only in coverage but in price and service, 
Companies of all nations are freely admitted into the United States 
and compete freely for business placed in the American market. 
Every American shipowner, manufacturer, and merchant is free to 
insure in the American market or in whatever other national market 
gives him the most for his dollar.“ 

If our American underwriters do not provide satisfactory cover- 
age, service and rates, they can, and do, go elsewhere. While the 
underwriters of the world exchange technical data of interest and 
benefit to themselves and their assureds alike, and of course the 
American market takes into consideration any available information 
as to rates and conditions offered abroad in order that it may meet 
competition, the American market is not a party to any agreement or 
understanding with any foreign market to limit competition. Ameri- 
can insureds receive the full benefit, from the standpoint of price, 
coverage, and service, from the vigorous competition of the American 
market with other national markets. 

It is manifest, of course, that the strength of the American market 
is the best protection of the w: aterborne commerce of this country. 
As an illustration, during World War II the London market issued 
two cargo war risk schedules. The black schedule was mandatory 
on all underwriters in that market and included rates for all voyages 
except those to and from North and Central America. The red sched- 
ule, so-called because it was printed in red ink, was only an advisory 
schedule and applied only to shipments to and from North and Cen- 
tral America. Generally the rates in this latter schedule reflected the 
rates charged by American underwriters but being “advisory” only 
were observed by British underwriters more in the breach than other- 
wise in order that they might compete for business with the U.S 
market. 

On the other hand, the rates in the black schedule, which covered 
shipments over which British underwriters had substantial control, 
and which were mandatory were religiously lived up to as there was 
little danger of important competition from any other market. This 


13 With exception of foreign governmental insurance monopolies which are not admitted 
in a number of States. 

144 While the Maritime Administration has determined as a matter of policy that as a 
general rule at least 75 percent of the required hull insurance on American-flag vessels 
operating under Administration mortgage, charter, or subsidy agreement shall be placed 
in the American market, in practical operation subsidized owners have been free to place 
their insurance in whatever market offers the best rates, and where the rates are sub- 
stantially identical, to place the insurance in such proportions as they deem advisable in 
their own interest; and mortgaged shipowners are similarly free to the extent the Mari- 
time Administration’s interest as mortgagee is protected to the satisfaction of the 
Administration. 
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frequently led to some incongrous situations. For instance, in July 
1943 the red schedule provided for a rate of 714 percent from the 
Atlantic coast of the United States to Australia; the black schedule 
provided for a 1214 percent rate from Buenos Aires to Australia, a 
much shorter and less hazardous voyage. As another example, in 
September 1 1943 the red schedule rate was 6 percent for a shipment 
from the serene coast of the United States to South Africa, while 
the black schedule rate was 1214 percent for a shipment from Buenos 
Aires to South Africa, also a much shorter and less hazardous voyage. 
In other words, where there is active competition by a strong market 
such as the present American market, the rates are forced down; 
where the British have substantial control, the rates are much 
higher. 

Mr. McHveu. Mr. York, would you say that on the hull market, 
the same general observation would be true, that the British market 
is considerably higher than the American market ? 

Mr. Yorx. I do not say that, sir, because we are now competing 
with the British for the world business, and I om the effect. of the 
American competition does keep rates down. I do not think there is 
any question about it; just as it keeps rates down in our own Ameri- 
can business, it keeps rates down on foreign business. We are now 
prepared to quote for foreign business. But during the wartime, we 
had no way of getting this ‘business from Buenos Aires, for example, 
to South Africa. We simply could not reach it. 

Mr. McHuen. What can you tell the subcommittee with reference 
to the difference in rates of the American market and the British mar- 
ket, competing for the hull business of American vessels ? 

Mr. Yor«. There is very little difference because of competition. 
You see, it is varied. We have schedules to show th: at. Sometimes 
their rates are lower than ours. There have been occasions when they 
have been higher. We are prepared to furnish you information in 
that respect. 

Mr. McHwuen. Senator, at this point, I would like to ask to have 
put into the record a letter dated May 8, 1959, from Mr. Arthur B. 
Poole, vice president and treasurer of ‘the American President Lines, 
Eiipoceed to this subcommittee, because it bears upon some of the 
testimony that has been given here, I think it may give us an oppor- 
tunity to get a little bit more clarification concerning the operation of 
this market and just what does occur. 

Senator O’Manonery. It may be received. 

(The letter referred to may be found on p. 1963.) 

Mr. McHveu. In this letter, American President Lines makes this 
statement : 

I do not have instantly available the differential existing for policy years 
prior to that beginning June 1, 1957, but our allocation to the several markets for 
the last 5 years has been: * * * 

And in the year beginning June 1, 1954, 40 percent of the business 
was placed in the London market, 10 percent in the American market, 
nonsyndicate, and 50 percent syndicate. For the year 1955, beginning 
June 1, 1955, 40 percent was to the London market, 10 percent to the 
nonsy ndicate, and 50 percent to syndicate. The same percentages for 
the year beginning June 1, 1956, ; 

47932—60—pt. 28 
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For the year beginning June 1, 1957, Senator, American President 
Lines stated that 90 percent of their business that year was placed in 
the London market, 10 percent in the nonsyndicate American market, 
and none with the American Hull Syndicate. On June 1, 1958, the 
London market received 50 percent of their business, this time 10 per- 
cent was placed in the nonsyndicate American market, and 40 percent 
in the syndicate. Then this sentence follows: 

The rates proposed by the syndicate in the year beginning June 1, 1957, were 
about 16 percent above those available in the London market. In the year begin- 
ning June 1, 1958, the excess was about 5 percent. 

With reference to a situation of this sort, Mr. York, where, accord- 
ing to the American President Lines, the American Hull Syndicate’s 
rates for the year beginning June 1, 1957, were about 16 percent 
higher than the London market, I understand you to say that under 
the terms of the American Hull agreement, none of your participating 
members would be free to try to compete by getting any portion of 
that business at a lower rate ? 

Mr. Yorx. That is correct. 

Mr. Cuumpris. Mr. Chairman, may I ask a question at this point? 

Senator O’Manonry. Yes, indeed. 

Mr. Cuumeris. Could you tell us why the American market did 
not compete with the British market for this insurance ? 

Mr. York. Why it cannot, you say ? 

Mr. Cuumpris. Yes. You were 16 percent higher than the British 
market in 1957, and in 1958 you were 5 percent higher than the 
British market. 

Mr. York. Well, in our judgment, we quoted rates on it and the 
British wanted the business, so they quoted lower rates, and we did 
not want to meet those rates. It was simply a matter of competition. 
That illustrates that there is competition in the business. 

Mr. Cuumerts. Is there anything in the law under which the 
British insurance companies operate and the laws under which you 
operate here in the United States that are factors in that competitive- 
ness ? 

Mr. York. Not atall. Nothing. 

Mr. Cuumeris. It is just a fact that you just cannot meet their 
competitive prices, is that it ? 

Mr. York. That is right on some risks—on others they do not meet 
our competitive price. 

Mr. Cuumenrts. I noticed Senator Magnuson was bringing that out 
this morning in his statement, when he mentioned, in reference to the 
U.S. Lines, that the American companies tried to get the business but 
they could not. meet the lower prices offered by the competition. 

Mr. York. Well, we often meet the rates quoted by the other mar- 
ket, but sometimes, when we think the rates are too low, we have to use 
our own judgment, and we decide rather than write the business, we'll 
pass it by. 

Mr. Cuoumepris. And if you were not able to get into the market, 
the British would be free to charge what they want? 

Mr. York. I think there is no question about that. If you did not 
have the American Syndicate today, the American shipowners would 
be paying much higher rates, and I think they admit it freely. 
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Mr. McHwveu. Is it true, also, that when the British market com- 
petes with the American Hull Syndicate for American business, they 
are operating at a considerable tax handicap ? 

Mr. York. The British or we? 

Mr. McHvueu. The British. 

Mr. York. I do not know that, sir. We are operating, I think, at 
some handicap, probably, that way. The expenses of doing business, 
[ think, are higher here than they are in Great Britain, but I do not 
know what their tax situation is. 

Mr. McHvau. Is there not a special U.S. tax which is imposed 
upon premiums flowing abroad which would have to be borne by the 
British underwriter who is quoting ? 

Mr. Yorx. That is only a nominal tax, a 4-percent tax, 4 percent of 
premium, sir. 

Mr. McHwen. Is it 4 percent of the total premium ? 

Mr. York. Four percent of the premium, that is right. 

Senator O’Manoney. Is that only a nominal tax? 

Mr. York. I do not consider it very much, sir. That is $4 on $100. 

Senator O’Manonry. The Government of the United States needs 
some more income. What do you suggest the tax ought to be? 

Mr. York. I do not suggest that it be changed. If we have any 
profits, you know, we pay 52 percent on those. 

Senator O’Manonry. Mr. York, what weight do you give to the 
statement of Mr. Rothschild, in his letter to the Chairman of the 
Federal Trade Commission, from which I read this morning, while 
Senator Magnuson was here? I shall read the paragraph again. 
This letter is dated February 3, 1958: 

In the war risk hull, and P. & I. insurance markets, for both foreign and 
domestic trades, there is no substantial competition, for the reason that up until 
very recently, domestic underwriters have not been interested in underwriting 
much of this type of coverage. London underwriters do most of this busi- 
ness throughout the world. The domestic market, however, is finally begin- 
ning to show some interest in this business. 

Is that a correct analysis of the situation ? 

Mr. York. I do not think entirely so, sir. To speak about war risk, 
I read this morning from this statement, the American Hull Syndi- 
cate in 1942 lost $26 million in about 3 months writing war risk insur- 
ance on American ships. 

Senator O’Manonry. I remember your testimony about that. 

Mr. York. It was the most disastrous experience we have had in the 
marine insurance business. 

Now, we have continued to write war risk insurance, but to say 
that we are not interested is probably true, because I do not think, 
speaking frankly, that private industry, now, in a day when we have 
hydrogen bombs and atomic bombs and that kind of warfare, I would 
not suggest for a minute that private industry could take up the losses. 
That is the reason we are not interested in it. 

Senator O’Manonry. You are making your argument wholly to 

yar risks. ‘This statement includes hull and P. & I. insurance. 

_ Mr. Yorx. Well, I understand it to refer to war. There was noth- 
ing about hull insurance; the only reference there is te war risk in- 
surance on hulls. 

Senator O’Manoney. This is the sentence. 


In the war risk hull, and P. & I. insurance market. 
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Mr. York. He is talking about war risk. 

Senator O’Manonry. This is all war risk ? 

Mr. Yorx. I am sure about that. There is P. & I. war risk, too, 
you see. 

Senator O’Manoney. This is what he is trying to say: 

London underwriters do most of this business throughout the world. The 
domestic market, however, is finally beginning to show some interest in this 
business. 

Mr. Yorx. I do not think we are showing any interest in war risk, 
frankly; I have no interest in it. 

Senator O’Manonry. That is why I interpreted this paragraph to 
mean the coverage throughout the world, competition with the Lon- 
don market. I interpret this statement to be that American under- 
writers were abandoning the whole market, or had been until re- 
cently. 

Mr. York. You mean apart from war risks, sir? 

Senator O’Manoney. Yes, sir. 

Mr. Yorxr. Oh, I do not think it means that. I would be sure, be- 
cause the record does not show that. We have been increasing our 
hull writings. I gave that this morning. 

Senator O’Maunonery. The record will speak for itself. 

Mr. York. Yes, sir. 

Mr. Glassie wants to be sure that it is our opinion that that applies, 
that section of the letter, applies only to war risk. 

Mr. Guasstz. We feel confident that the letter refers only to war risk 
in that paragraph. 

Senator O’Manonry. I cannot understand why your interest in that 
part of insurance is now picking up. 

Mr. York. I do not think it is, sir. 

Senator O’Manoney. Mr. Rothschild must have thought so. 

Mr. York. I donot think so. 

Senator O’Manoney. As you said a while ago, in this atomic age, 
of course, war risk insurance would not be a profitable thing in which 
to engage. Therefore, in February 1958, I do not think that Mr. 
Rothschild, of the Department of Commerce, could have been think- 
ing about war risk insurance when he said, “The domestic market, 
however, is finally beginning to show some interest in this business,” 
which I conceive to be the business of insurance, aside from war risk 
insurance. 

Mr. York. I am sure he is talking about war risk, because the rec- 
ord shows the hull premiums have been picking up. 

Senator O’Manoney. That is why I say the record will speak for 
itself. 


WORLD COMPETITION AND THE UNIQUE CHARACTERISTICS OF MARINE IN- 
SURANCE REQUIRE FLEXIBILITY IN INDIVIDUALLY CONSIDERED PREMIUM 
RATES—THE AMERICAN MARKET COULD NOT COMPETE IN THE WORLD 
MARKET IF REGULATION ROBBED IT OF THE NECESSARY FLEXIBILITY 


Mr. Yorx. To continue, if the present situation of world competition 
so beneficial to the assureds is to be preserved, it is obvious that the 
existing means of concerted action for risk spreading in this country 
must be continued to provide the strength in this market to maintain 
that competition. This can only benefit, and cannot adversely affect,. 
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the interest of the insured. It is also obvious that if this world com- 

etition is to be preserved rates cannot be rigidly fixed but must be 
individually negotiated with careful regard to all of the risk factors 
involved in each particular case. 

There is appended a statement of the factors taken into considera- 
tion in the formulation of marine insurance rates. I invite your par- 
ticular attention to this material, too detailed for this presentation, to 
show the complete flexibility with which this industry must set the 
premium rate separately for each policy, quite different from the forms 
of insurance in which the risks are more readily capable of classifica- 
tion. 

Some of the physical factors which the hull underwriter must con- 
sider are: the quality and type of construction; the type of propulsion 
(diesel, or steam turbine, and in the future nuclear) ; the age of the 
ship; maintenance problems (the size of certain ships, particularly 
the new supertankers, creates special problems with respect to repair 
facilities) ; the type of cargo which the ship will carry; the ship’s past 
history of repairs; and the conditions of climate which the ship must 
be expected to endure. Human factors are probably more important 
to the hull underwriter in some respects than physical factors, and 
certainly more difficult to evaluate. Ships carrying the latest safety 
equipment but manned by unreliable personnel are exposed to far 
greater hazards than ships not so equipped but carefully operated by 
qualified personnel according to the rules of the road. The policies 
of management with respect to driving ships through heavy weather, 
delaying repairs “for another voyage,” and claiming as losses those 
failures of equipment which result from progressive deterioration will 
vary between wide extremes. The importance of the management fac- 
tor is demonstrated by the fact that during the past year the Hull Syn- 
dicate encountered serious losses in the area of “heavy casualties” by 
reason of 21 major claims for collisions, stranding, fires, capsizing, and 
so forth. Of these 21 claims, two accounting for half of the aggregate 
dollar loss were collisions marked by questionable care in seamanship, 
having occurred in protected waters under ideal conditions of weather 
and visibility. 

Moreover, of course, there is great variation in the extent of coverage 
desired. One steamship line, for example, has insured only against 
total losses. Some leave part of the value uninsured. Many insure 
on the basis of a deductible average which may vary widely in amount. 

With respect to cargo insurance, there is even more variation in 
coverage, ranging from insurance effective only in event of total loss of 
the vessel to comprehensive cover against all risks of physical loss or 
damage from any external cause, with a wide variety of coverages or 
degrees of coverage in the area between the extremes. Again, there 
are special coverages for particular insureds or cargo such as insur- 
ance against deterioration of perishable products. Naturally the na- 
ture of the cargo insured is most important and in this connection the 
difficulty is increased by the necessity of writing a single rate under 
an open policy covering al] articles shipped from any place to any 
other place, with wide variations in the individual commodities. 
Other factors include such variant conditions as the particular desti- 





* For example, one exporter of “automotive equipment” may ship largely spark plugs, 


highly subject to pilferage; another, largely piston rings, for which there is no stolen 
goods market. 
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nation points, diverse shipping routes, the nature of interior transit, 
time (season) of heavy shipment, experience and integrity of the 
shipper, character, and business methods of the consignee, possibility 
or subrogation recoveries, the possibility of salvage, and differences in 
packaging. The packaging factor alone might account for tremen- 
dous variations in the risk of underwriting two otherwise identical 
shipments. 

Deaskoc O’Manoney. I wonder if modern inventions like the inven- 
tion of radar do not have the effect of eliminating many of the colli- 
sions that used to happen / 

Mr. Yor. The record does not show that, sir. The Stockholm and 
the Andrea Doria had the latest radio equipment. These two colli- 
sions we had recently, they had radar. Radar—there is a term now 
used in the shipping fraternity and in the marine insurance fraternity, 
leslendadaced collisions.” In other words, the radar induces people 
to take chances, to run at higher speeds. Actually, I could document 
for you without much difficulty dozens of collision cases caused directly 
by radar. It ought to do what you suggest, but it does not do it, and 
I think the time is coming, of course, unquestionably—the Safety of 
Life at Sea Convention, to be held next year, in which this country 
will meet with Great Britain, will go into that. It is not the use of 
radar, it is the failure to use it properly. 

Senator O’Manonry. That was just a suggestion. I think the 
underwriters could take care of that with the iivanees in writing 
their insurance policies. 

Mr. York. Well, we hope to see that it is taken care of, because we 
always try to improve the physical aspects. 

Senator O’Manoney. I can understand how it might be that the use 
of radio and radar would encourage negligent operations. 

Mr. York. I think that is correct. 

Senator O’Marrongy. Proceed. 

Mr. York. It is not only the extreme number of variable factors, 
and I have alluded to only a few of them, which requires hull and 
cargo insurance to be written on an individual basis. This is necessary 
also for the American market to meet its foreign competition which is 
prepared to and does write on a completely flexible, individual basis. 
The American market must be prepared, and be able, to change its 
premiums and coverages on each policy on an instant’s notice, not only 
when public conditions or those of the particular insured change, but 
to counter the moves of its competition. If our rates were based on a 
published scale, or required to be approved or filed in general classi- 
fications, we would be sitting ducks for our competitors. They would 
simply quote lower rates for the ships or shippers with favorable risk 
features, leaving only the insureds with unfavorable risk factors who 
would be willing to accept the filed rate. At the same time the sub- 
standard risks (in relation to fixed or filed rates) which the American 
market would not wish to insure at filed rates because of expected 
losses, would be forced to the foreign market where they could be 
charged exhorbitant prices without benefit of American competition. 
The very mechanics of changing filed rates would not permit the 
immediate action necessary for the American market to meet competi- 
tion. 
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Thus the effect of governmental regulation of rates and forms for 
the American market ‘operating inan unregulated world market would 
be to render us not only incapable of providing for the needs of 
commerce but also incapable of meeting the competition of foreign 
markets. With regard to general supervision of its activities, the 
American marine insurance market has been subject to the investi- 
gatory and supervisory jurisdiction of the Federal 'Trade Commission, 
which, as I have stated, recently (1956) concluded an exhaustive 
study ‘of the industry. 

Senator O’Manoney. But do you contend that since there should 
be no Government regulation, that the managers of a syndicate can 
regulate the sy ndicate? And, in addition, suc h as you have described 
here, where the risks are individual in character, the individual mem- 
bers of the syndicate cannot use their individual judgment on the 
individual risks that are offered them, but must take the rates that the 
syndicate imposes ? 

Mr. York. Senator, every member of the syndicate is a member of 
the rate committee. He may come and express his views and if he is 
right and he can convince enough of the members that he is right, 
there is no problem. If he cannot, the majority prevails, like it does 
in any other committee. 

Senator O’Manoney. Then the majority of the ratemaking bureau, 
or whatever it may be called, will prevail ? 

Mr. Yorx. That is correct. 

Senator O’Manoney. There are disagreements? 

Mr. York. There have been. 

Senator O’Manoney. Are there not ? 

Mr. York. Oh, of course. 

Senator O’Manonry. And are there ever any cases in which judg- 
ment is rendered against the will of any member? 

Mr. York. Well, as to rate 

Senator O’Manoney. That is what I am talking about. 

Mr. York. As to rate, of course, I do not know that it goes that 
far, but no 

Senator O’Manoney. It is private regulation of rates, then ? 

Mr. Yorr. Oh, no question—the syndicate sets its own rates, of 
course, sir. 

Senator O’Manonry. That is right. So we have here, frankly 
speaking, the substitution of private regulation for public regulation ? 

Mr. York. Well, it is regulated, of course, by the experience and 
by the foreign competition. That is the regulation we have. 

But I suppose you want me to get down and say that if three people 
here were to try to agree upon a ‘rate as part of a regulation 

Senator O’Manoney. Apparently I did not make clear the differ- 
ence that isinmy mind. May I state it this way: When Congress acts, 
it acts publicly, just as this committee is doing now. We sit here in 
the open, after having announced our hearings, and anybody who 
desires to come may attend the meetings and listen to the proceedings. 
The reporters who make the transcripts are glad to sell the transcripts 
to anybody who desires to buy them. But where you have a private 
syndicate operating, there is no publicity, although a public matter 
is being decided. There is no law; there is only the form of agree- 
ment that the private syndicate sets up, and the private syndicate, in 
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such a case, takes the place of government. It would be just as in 

the railroad transportation field—I take that for example because it 

is the oldest of the industries in which Congress has established an 

industry regulatory commission, the ICC. The ICC acts in publie, 

but if there ¥ were a private regulatory system, the management of that 

private system, syndicate, trust, or conspiracy, wh :tever you might 
want to call it, would be the ones who handed down the rule. 

That is private regulation. The American concept of government 
is and has been from the beginning that public affairs should be carried 
on in public, and that the ratemaking authority should, in the public 
interest, be controlled by the law of Congress. 

Mr. York. Don’t you overlook one thing here? 

Senator O’Manoney. Maybe I do. That is why I asked you the 
question. 

Mr. York. We are competing with foreign underwriters. The Eng- 
lish underwriters—you wouldn’t expect us to invite them in and dis. 
cuss what rate we would charge. We would be foolish. They would 
take the good risks and they would pass up the others. 

Senator O’Manoney. Of course, in England, in the London market, 
you have the perfect example of private management handling a pub- 
lic business. 

Mr. York. In one sense a public business. Surely it is a private 
matter we are dealing with. 

Senator O’Manonry. Oh no, no. The vessels that ply the seas 
carry the public and they carry the cargo that the public wants to 
ship. Transportation is a public matter. 

Mr. Yorx. And competition makes the rate. 

Senator O’Manoney. Oh, well, does it? That is the question. 

Mr. Yorn. Well, we wouldn’t get the business if we couldn’t com- 
pete for it. You gave an example right there in Mr. Poole’s letter. 
We lost the business because we wouldn’t meet the price. That was 
the regulation. And you mentioned the Interstate Commerce Com- 
mission. You have got an entirely different situation there. You 
haven't got foreign railroads operating with us here. 

Senator O’Manonry. Is it your position that because there is no 
public regulation in the foreign markets, there should be no public 
regulation in the American market ? 

Mr. York. I don’t see how there could be. 

Senator O’Manonery. Do you acknowledge that section 29 of the 
Merchant Marine Act of 1920 is only a limited exemption from the 
antitrust laws? 

Mr. York. I think we have admitted that. 

Senator O’Manonry. I thought you had, too. 

Mr. Yorn. We haven’t contended that it is anything more than a 
limited exemption, sir. 

Senator O’Manonry. Is there any antitrust law in Great Britain? 

Mr. Yorr. That IT am not prepared to say because I don’t know. 
Nothing like ours as far as I know. 

Senator O’Manonry. I think you will find out that that is correct, 
that you have the perfect closed-door private management operation 
in England. In Europe you have the cartel system. It is the cartel 
system that has caused so much disturbance abroad in Europe since 
the war. Representatives have come to this country and have ap- 
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peared before the Judiciary Committee of the Senate, both from 
Europe and from Japan, seeking information about the American 
antitrust laws with the stated purpose of trying to adopt our methods 
of public regulation. | 

So my question finally has come down to this. Do you personally, 
Mr. York, believe that the ocean marine insurance should be free to 
go beyond section 29 and enjoy the privilege of partaking in cartel 
practices ? , 

Mr. York. You are phrasing that differently. I haven’t suggested 
we extent section 29 beyond what it is now. It has no—we don’t 
consider it has any rights of boycott or anything like that. 

Senator O’Manoney. If you can force a rate on a member to which 
he does not himself voluntarily subscribe, if an underwriter is com- 

yelled to obey your decision, that is, the decision of the syndicate, 
isn’t that a ruling against free enterprise ? 

Mr. York. Not at all. He may withdraw from the syndicate if he 
wants to. But the syndicate was set up through our Congress. 

Senator O’Manoney. But as long as he stays in, he has to obey the 
order. 

Mr. Guasstr. Mr. Chairman, may I rephrase what Mr. York said? 
In an economic sense the American Hull Insurance Syndicate does 
not set the rate in the sense you suggest as a cartel sets a rate. The 
American Hull Syndicate participates as a unit in a world market. 
The rate is set by world competition. It is a unit but it is a unit in 
world competition and the competition sets the rate. 

Senator O’Manoney. I have before me the report of the member- 
ship committee dated June 16, 1946, in which the insurance committee, 
suggests the following program that consists of five separate pro- 
posals, the fifth of which reads as follows: 

That subscribers, who, for one reason or another, have reduced their shares 
or retired from the syndicate, will only be eligible to apply for subscription after 
a period of 5 years from the date their subscription was reduced or terminated 
except on invitation by a vote of 75 percent of the board of managers. 

Was that adopted ? 

Mr. York. I would have to refer to the record, sir. I wasn’t here 
in 1947. 

Senator O’Manonry. Is there a board of managers? 

Mr. York. There isa board of managers. 

Senator O’Manonry. Are you not a member of the board of man- 
agers ? 

Mr. York. I am, but as I said, I was not here in 1947. 

Senator O’Manonry. You are now a member of the board of 
managers ? 

Mr. Yorx. I am now a member of the board of managers. 

Senator O’Manoney. All right. Is it or is it not the practice of 
the board of managers to hold over subscribers a penalty for failing 
to go along or withdrawal from the syndicate and ineligibility to 
rejoin for a period of 5 years from the termination of their membership 
except on the invitation of the vote of not a majority of the board of 
managers but of 75 percent of the board of managers? 

Mr. Yorx. Truthfully, sir, I have never seen it come up. I can’t 
imagine it coming up. But you say that is part—I don’t remember. 

Senator O’Manoney. I only quote from the evidence we have before 
us. Would you look it up, please, and let us know? 
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Mr. York. I wil] look it up. I would think, of course—there has 
been times you know— it has not always been an easy time to keep that 
membership full. You must understand that. There were periods in 
its history when we had to struggle to keep the people, keep the mem- 
bership up, the subscriptions subscribed to, in order to maintain our 
capacity. So you can understand that if in a situation like that when 
things were tough, somebody wanted to get out, we might not be as 
easy ‘to take them ri ight back in again because you wouldn't maintain 
that capacity. We have tried to maintain a capacity there to meet 
world competition. It is the best protection our market has got. 

Senator O’Manoney. All I wanted was the fact, Mr. York, that is 
bee So I will see that you get a copy of this report. It was signed 

a M. M. Higgins, Harold Jackson, H. B. Zeller, and F. B. McBride, 
chairman. 

(The report referred to may be found on pp. 1964-1965. 

Mr. Yorx. Well, we will give you a statement on that if we may. 

Senator O’Manonry. It is dated June 16, 1948. If this report of 
the committee and its recommendations were not adopted, please let 
us know. 

Mr. York. We will give you a statement, sir. 

(The statement submitted by Mr. Yor k may be found on pp. 5661- 
5662.) 

Senator O’Manoney. If they were adopted in whole or in part or 
with modifications, please let us know of the manner in which they 
were adopted so that, we shall have for the record the present rules 
of operating. 

Mr. York. We will certainly do it. 

Senator O’Manoney. Thank you. 

Mr. York. Shall I go on? 

Senator O’Manonry. You may proceed. 


THE AMERICAN MARINE INSURANCE MARKET DOES NOT ASK SUBSIDIZATION 
OR PROTECTION BUT ONLY THE RIGHT TO COMPETE IN A FREE WORLD 
MARKET WITHOUT DISCRIMINATION AGAINST IT—IT SUFFERS FROM 
DISCRIMINATORY LAWS OF SOME COUNTRIES 


Mr. York. With regard to the future, the American marine insur- 
ance industry does not ask subsidization such as Congress has found 
necessary to preserve the merchant marine. It is willing and believes 
itself able to compete in a free world market and to provide the high- 
est service, best coverage, and lowest cost to the American shipowner, 
merchant, ‘and shipper. 

The desire of our marine underwriters to compete freely in all the 
world markets has been frustrated since the end of World War II by 
discriminatory laws and regulations of a number of foreign countries 
which require their citizens to insure imports and exports in their own 
domestic marine insurance market, 

The State Department has endeavored to include in treaties of com- 
merce, friendship, and navigation a provision to the effect that neither 
party to the treaty shall impose any measure of a discriminatory na- 
ture preventing the importer or exporter of products of either party 
from obtaining marine insurance on such products in companies of 
either party. 
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Mr. McHvueun. Mr. York, I am in complete sympathy with the posi- 
tion of your industry with reference to these restrictive laws in foreign 
countries, but with reference to your activities to have those remov ed, 
Iam wondering whether or not you think that type of approach may 
be inconsistent. with the rule of the Maritime Administration con- 
cerning 75 percent of the business being placed on the American 
market. 

Mr. York. You are talking about that—about that section I read 
this morning. 

Mr. McHuau. The section you previously testified to. 

Mr. York. This deals, you understand, with cargo. It has to do 
with restrictions like Argentina makes to the effect 

Mr. McHueu. I understand you to say your attempt to eliminate 
these restrictive provisions of foreign laws with reference to cargoes. 

Mr. York. That is right. 

Mr. McHven. Is that consistent with the restriction which appar- 
ently the U.S. Government agency has with reference to hull insuring? 

Mr. York. That is a restriction of the Maritime Commission. That 
we have nothing to do with, sir. I don’t quite follow you. One is 
quite different than the other. Iam talking about restrictions abroad 
that are made by other foreign countries. 

Mr. McHwuan. Yes. You are speaking about restrictions in the 
laws of other governments. 

Mr. York. Yes; that is correct. 

Mr. McHveu. With reference to the operation of insurance. And 
I gather you are talking about cargoes. 

Mr. York. That is correct. 

Mr. McHuen. You say that is a restriction upon your right to 
obtain certain of that business? 

Mr. York. That is correct. 

Mr. McHvuen. That I agree ought to be eliminated if we can. Do 
you not. think that the rule that you have described by the Maritime 

‘Administration with reference to 75 percent of the hull insurance 
business being placed in the American market may also impose, 
conversely, restrictions upon foreigners who may seek some of this 
business? 

Mr. York. It could. But actually as a point of fact that rule has 
never been enforced. I don’t think there has been a single case of that 
where it has been enforced except in the case of mortgages. Where a 
vessel is mortgaged, that is quite different. I think then the Mari- 
time Commission quite properly can insist that the insurance be 
placed where they want it placed because actually they are in effect 
the owners. 

Mr. McHuen. Do you feel that to be perfectly consistent in the ap- 
proach you are taking here concerning the elimination of restrictions, 
you also ought to be approaching the Maritime Administration with 
reference to the elimination of this rule or practice? 

Mr. York. Possibly we should. I hadn’t given it any thought be- 
cause it hasn’t been enforced. If it had been effective I think we 
would have heard lots about it and if it had been enforced, I think 
we would have had 

Mr. McHven. Would you say it has never been enforced ? 














1034 THE INSURANCE INDUSTRY 





Mr. York. I don’t think the Maritime—hasn’t the Maritime Com- 
mission stated that? 

Mr. McHuen. I don’t understand, Mr. York, your view that it has 
never been enforced. 

With reference to the American President Lines situation which we 
have just described in the letter, I read to you now from a letter of 
Arthur B. Poole, the vice president and treasurer, to Mr. Lane of 
the Maritime Administration dated May 16, 1958, with reference to 
this provision of the law which reads in part: 

We request your approval to place 90 percent of the hull insurance in London 
because of their lower quotations, and the remainder in the United States at 
London rates. Should the Maritime Administration decline to grant this ap- 
proval, we request your approval of placing not less than one-half in London 
and the remainder in the United States, divided between the syndicate and 
other American underwriters (presumably 10 percent for the latter). We 
found it possible in the London market to attain the rate levels we thought 
appropriate, while there was preliminary indication that the syndicate would 
not. Thus London underwriters have earned the placing of at least a substan- 
tial part of our insurance, in addition to which we should find ourselves in 
poor negotiating circumstances next year if their fair and lower quotations do 
not bring them such substantial portion. 

(The letter referred to may be found on p. 1966.) 

Mr. McHueu. Would not this suggest that the American Presi- 
dent Lines was being confronted with difficulties in dealing with that 
part of the Maritime 

Mr. York. It was released, wasn’t it? The record shows the ap- 
proval was given and, as I said, I don’t know any case where approval 
has not been given. I don’t say they don’t have to ask to have their 
business released. 

Mr. McHveu. Presumably they were confronted with this rule or 
they wouldn’t have to go through the Maritime Commission to get 
approval. 

Mr. York. The rule so far as I know is still there, and they don’t 
have to ask the Maritime Commission. What I mean to convey is 
I don’t think there has been a single instance, and I think the Maritime 
Commission has stated that, where the Commission hasn’t given 
approval. 

Mr. McHvuen. This indicates that it at least was requesting to 
have 90 percent of the business placed in the London market, and the 
telegram from Mr. Lane dated May 21, 1958, indicates that. It reads: 

Re your letter of May 16. Administration approves renewal placings, 50 
percent hull coverage, London market, 50 percent syndicate and outside market, 
increased value and excess liabilities 100 percent London. 

Mr. York. What was the request ? 

Mr. McHveu. Ninety percent was what they said. 

Mr. York. That wasthe year they placed 90 percent. 

Mr. McHvueun. The letter is dated May 16, 1958, and the reply that 
came back is May 21, 1958. 

Mr. York. I don’t know that, but if they asked to have 90 percent 
placed and it was because of the Maritime Commission that we partici- 
pated in it, I don’t know that. 

Mr. McHven. Then you admit this does place some restriction upon 
the ability to obtain this business ? 

Mr. York. I willadmitthis. If the Maritime Commission wouldn’t 
release it, it would. 
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Mr. McHveun. In this case apparently that is what happened. 
Mr. York. Our information was that they always released them. 
Mr. McHvuen. You may continue. 

Mr. York. Marine underwriters have been gratified to learn of the 
inclusion of such a provision in a number of commercial treaties. It 
is a regrettable fact, however, that some countries have refused to 
include such provisions in their commercial treaties. As recently 
as February 1958, Cuba promulgated a decree seriously cire umscrib- 
ing the right of exporters and importers to place marine insurance 
with companies outside of Cuba. 

We believe our Government should take all nec essary steps to see 
that these decrees, statutes, and regulations of foreign countries, which 
enjoy the freedom of our market but restrict us in theirs, are abro- 
gated. We will continue our efforts through the U nited Nations and 
otherwise to establish the principle of nondiscrimination but I should 
like to invite your attention to this problem since it is one which may 
ultimately need a congressional solution. 





CERTAIN FEDERAL AGENCIES, PARTICULARLY ICA, HAVE ESTABLISHED POLI- 
CIES INADEQUATE TO PRESERVE THE RIGHT OF AMERICAN MARINE 
INSURANCE TO COMPETE ON EQUAL FOOTING IN THE WORLD MARKET 






We believe also that the efforts of certain governmental agencies 
to give us an equal opportunity to compete in the world market have 
been inadequate. 

I refer particularly to the Economic Cooperation Agency (ECA) 
and its successors, MSA, FOA, and nowICA. These agencies refused 
to provide dollars for the payment of marine insurance premiums on 
American Government-financed commodities unless requested to do 
so by the participating countries, even after the Mutual Security Act 
of 1954 '° was enacted providing that in granting assistance in pro- 
curement of commodities from the United States dollars should be 
made available for marine insurance where such insurance would be 
placed on a competitive basis in accordance with normal trade prac- 
tices. This did not give the American market a fair opportunity to 
compete for the insurance. The participating country merely by 
not requesting dollars for insurance premiums could force its im- 
porters to obtain marine insurance in its own local market, barring 
American underwriters from competition. 

Asa result of this policy, in the period 1949-50 of ECA—MSA opera- 
tions, the American insurance market insured only 10.1 percent of ship- 
ments financed by ECA and MSA; and from January 1, 1953, to June 
30, 1954, only 5.21 percent of FOA shipments were insured in the 
American market. Under normal competitive conditions, the Ameri- 
can market would have insured well over half of the shipments. 









CONGRESSIONAL ASSISTANCE HAS BEEN INEFFECTIVE TO DATE IN OVER- 
COMING ADVERSE ADMINISTRATIVE POLICIES 











Congress passed the Mutual Security Act of 1955 which contained a 
proviso that in the event a participating country, by statute, decree, 
rule or regulation, discriminated against any American marine in- 
surance company, then commodities purchased with funds provided 









% Sec, 131(c). 
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under the act and destined for such country shall be insured in the 
United States against marine risk. Yet a study made in the spring 
of 1958 shows that for the period July 1, 1956 to December 1, 1957, of 
all shipments made from the United States financed by ICA, only 
7.36 percent were insured in the American marine insurance market, 
Thus section 131(c) of the Mutual Security Act of 1954, as amended 
in 1955, has had no substantial effect and the American marine under. 
writers are in the same predicament as before. 

We believe that foreign discriminatory laws have also prevented us 
from competing on commodities shipped under loans and credits 
made by the Export-Import Bank of Washington to certain foreign 
governments and business enterprises. 


THE SYSTEM OF A FREE WORLD MARINE INSURANCE MARKET IS JEOPARD- 
IZED BY DISCRIMINATORY LAWS OF SOME COUNTRIES—THE AMERICAN 
MARKET DOES NOT SEEK RETALIATION BUT ASSISTANCE IN KEEPING THE 
WORLD MARKET OPEN 


The growth of nationalistic discrimination against American marine 
insurance by foreign countries has reached alarming proportions, 
Now it is generally confined to the smaller countries. If continued 
and adopted by other countries with greater volume of world com- 
merce, it may jeopardize the whole concept and system of a free 
world marine insurance market. This is the system that will give 
the best protection at the lowest cost to American insureds. We do not 
seek retaliation through American nationalistic, restrictive policies. 

To make such retaliation in the long run would not be beneficial 
to the assureds, to world trade or the American insurance market it- 
self. Instead we ask your aid in maintaining a system in which the 
American market can continue to compete effectively with all other 
national markets in an open, free world market. 

Senator O’Manonry. Would you define what you mean by an open 
free world market? 

Mr. Yor« Yes, sir. I would define that that we may insure the 
cargo if requested to do so no matter what the terms of the sale are. 

Senator O’Manonry. I beg your pardon ? 

Mr. Yorx. By that we mean that we should be free to insure any 
cargo upon request no matter what the terms of the sale are. Ifa 
man were shipping to the Argentine, if Westinghouse were shipping 
to the Argentine and sold f.o.b. here and they asked us to insure the 
shipment, we feel we ought to have a right to insure that shipment if 
Westinghouse asks us to do so. 

Senator O’Manoney. When yousay “we,” whom do you mean ? 

Mr. Yor. Well, I mean the American marine insurance market. 

Senator O’Manoney. You mean the syndicate? 

Mr. Yorx. I don’t mean the syndicate at all. I mean generally. 
The Atlantic Mutual Insurance Co., Insurance Co. of North America, 
anybody, any company that is asked to do it. 

Senator O’Manoney. Individual underwriters ? 

Mr. Yorx. That is right. 

Senator O’Manonry. They should be free? 

Mr. York. That is correct. 

Senator O’Manonry. And should fix their own rates? 

Mr. Yorx. Fix their own rates. The man doesn’t have to take it, 
sir. If he can get a lower rate from some company in the Argentine 
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or Mexico or abroad, that is perfectly all right. You see, we are not 
talking about the syndicate here. We are talking about individual 
underwriters. The syndicate doesn’t insure cargoes, you understand 
that. 

Mr. McHvueu. Mr. York, in connection with these restrictive na- 
tional laws and also the difficulties that you describe here that have 
been imposed upon you by some of our own American agencies, does 
the American Marine Institute or American Hull Syndicate have any 
recommendations for anything that Congress might do in this regard? 

Mr. York. Oh, we have been before Congress many times about 
that and Congress—I would have to look up the history. I have it 
right here. But we have continuously been after that. Discrimination 
is very detrimental to our business and it usually results in higher 
insurance rates being paid and it is spreading, as I said in the state- 
ment, it is spreading more and more. 

Mr. McHvueu. Am I correct that some effort is being made through 
the General Agreement on Tariffs and Trade to reach these situa- 
tions ? 

Mr. York. Yes, sir. 

Mr. McHueu. Do you feel that the interested agencies of the United 
States that are involved in this are being as diligent as they should be 
in attempting to remove these restrictions ? 

Mr. York. Well,yes. InGATT,youmean. Ithinkso. But there 
are lots of difficulties faced there because there always seems to be so 
much trading. If you would like us to submit recommendations of 
what we think might be done, we would be very happy to do it. 

Senator O’Manoney. That would be quite appropriate and help- 
ful. 

Mr. York. We have had—I assure you no subject is dearer and 
closer to my heart as president of the institute than to have these 
regulations amended because all we want to do is have a fair right to 
compete, compete fairly. 

Mr. McHveu. I am sure you realize that this is a matter which the 
Antitrust and Monopoly Subcommittee always has a great concern 
with and we would be very happy to receive any recommendations or 
suggestions that you may have for remedial action in any of these 
areas. 

Mr. York. We would appreciate any help you could give us. 

Mr. McHveu. I understand, Mr. York, that one of the justifica- 
tions for obtaining the immunity under the antitrust laws of section 
29 of the Merchant Marine Act or the formation of these pools or syn- 
dicates was for the reason that it was necessary to get together to per- 
mit a pooling of resources by American companies in order to provide 
the necessary coverage that is required. 

I have here a letter, Senator, of March 18, 1959, which has been 
submitted to this committee by the law firm of Weaver & Glassie, 
signed by Mr. Henry Glassie, in response to a request from the com- 
mittee staff concerning the applications for membership in the syndi- 
cate by American companies and a description of the action that has 
been taken on any of these. 

The letter contains a fairly full description of the activities of the 
American Hull Syndicate in connection with these applications. 

If I may, Senator, I would simply like to just read from one or two 
of these and the action that was taken by the syndicate. 
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For instance, item No. 2, under the caption “New Amsterdam 
Casualty Co., United States Casualty Co.,” reads: 

Applications were made on behalf of these two companies on June 14, 1954, 
These companies were casualty companies which had little or no experience 
in marine underwriting and the management office with which they were associ- 
ated would not release any of its shares. 

In view of the fact that there were subscribers who had requests for an in- 
creased share on file at the time, it was felt inappropriate to accept applications 
by companies who were not basically marine underwriters. Accordingly, the 
membership committee declined the application at the time. Since then these 
applications have not been pressed and are now dormant. 

I am wondering, Mr. York, whether or not you feel that declining 
an application of this sort from someone apparently who is attempt- 
ing to get into the ocean marine business who may previously not 
have had much experience may not represent rules or activity of 
your syndicate which is a serious limitation upon the freedom of 
entering into a business ? 

Mr. York. I don’t feel that, sir. A while ago in this testimony 
here I mentioned the difficulty that we have had in the past of main- 
taining the membership in the syndicate in full. I can assure you 
there have been many bad times when people didn’t want to write the 
business. Usually there has been a nucleus of old established com- 
panies who have had a lot of experience who stood with the business 
and have carried most of the others along. But when new companies 
come—the reasons these companies—they are casualties; there is 
nothing against casualty companies because we all write casualty busi- 
ness, you understand, under the multiple line laws, but they didn’t 
have any established history of marine insurance. It was just a matter 
of getting into the syndicate. 

They would not have increased the capacity of the syndicate. 

Mr. McHven. Isn’t it perfectly reasonable under the American free 
enterprise system for companies who see a new market, even though 
they are new and are anxious to take a chance, to be free to enter 
such markets? 

Mr. Yorx. Well, I think you have got to consider along the line, 
as I said, the necessity we have of maintaining an adequate hull 
syndicate here which we feel very definitely and we have got to have 
people in it who will stick with it, who have established that they 
can stick with it. 

Mr. McHuen. In other words, you made the judgment 

Mr. York. There has been a time, I can assure you, that we begged 
people to come in and they wouldn’t come in. When things are looking 
good, lots of people are willing to come in who might not otherwise 
do so. 

Mr. McHwueun. I assume in rejecting the application of New Amster- 
dam and the U.S. Casualty Co. at that time, you are telling the com- 
mittee that the managers of this private organization determined at 
that time that the American members of the American Hull Syndicate 
were then adequate to meet the demands of the market and that there- 
fore you had the power to decide and in effect, in fact did decide that 
a new company desiring to get into this business should in fact not 
get in? 

Mr. Yorn. Not get into the Hull Syndicate, that is right. 

Mr. McHueu. Yes. 
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Mr. Yors. That is correct, sir. a 

Mr. McHvueu. Senator, I won’t attempt to take up the other specific 
illustrations that are cited in this memorandum other than to state 
that these are listed in 3 pages of 11 different situations under item 
1 which is referred to as applications for membership to the syndicate 
which have not been accepted, 1946 to 1958, inclusive, and ask that 
these be made a part of the record. 

Senator O’Manoney. It isso ordered. 

(The document referred to may be found on pp. 1968-1971.) 

Senator O’Manoney. Mr. York, is it to be understood that an ap- 
licant who desires to become a member of the syndicate and has 
fis application rejected is thereby effectively barred from engaging in 
hull insurance ? athe 

Mr. York. Not at all, sir. There are many companies in the United 
States, very many good companies, large companies, who do not par- 
ticipate in the syndicate. ; 

Senator O’Manoney. Yes. That, of course, I suppose is because 
of the character of the companies which requires sharing their losses. 
Isn’t that a good reason ? 

Mr. York. Well, some prefer to write the business themselves. We 
have given, I think, or I could give you a number of companies that 
do not participate in the syndicate but prefer to write separately. 

Senator O’Manonry. What is the advantage of the syndicate? 

Mr. Yorn. The advantage of the syndicate? I think the great ad- 
vantage of the syndicate is the fact that—let me ask you what you 
mean, advantage to whom. To the—— 

Senator O’Manonery. Let us say to the members, first, and second, 
to the insured applicants. 

Mr. York. Well, all right. 

Senator O’Manoney. To the public, third. 

Mr. York. First, tothe public. I think 

Senator O’Manoney. Begin first with the members. 

Mr. York. All right. To the members it gives an experienced un- 
derwriting department and claims department, that can handle the 
business for them very economically. In other words, take my own 
company. If we had to do the business we would have to maintain 
an experienced underwriter to write that business. We would have 
to settle the claims. And that is done for us by the syndicate and I 
think much more cheaply. 

Senator O’Manonry. The syndicate, therefore, is the agent of its 
members to do the business ? 

Mr. York. That is correct. 

Senator O’Manoney. But the syndicate has a board of managers 
and the board of managers lays down the conditions with which the 
members must conform ? 

Mr. Yor. That is correct. The board of managers is elected by 
the membership. 

Senator O’MAnonry. And the member obtains through the syndi- 
cate, therefore, what the syndicate believes and what the member 
undoubtedly believes is an efficient operating agent that will do the 


pacemy handle the details, collect the premiums and share the profits 
or him ? 





47932—60—pt. 29 
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Mr. Yorx. That is right, yes, sir. 

Senator O’Manoney. Is that correct? 

Mr. Yor. That is correct. 

Senator O’Manoney. Those are the advantages to the members. 

Mr. York. Do you want me to give the disadvantages ? 

Senator O’Manoney. Just a minute. Wait until you finish with 
the advantages first. These you contend to be advantages which make 
it a more profitable enterprise for your members than for those who 
are not members. 

Mr. York. I didn’t say that, sir. 

Senator O’Manonzry. Well, no. I didn’t think that you did. I was 
asking you if that is what you meant ? 

Mr. Yorx. No. I don’t know that—it would depend upon how 
good our underwriter was compared to the underwriter of the syndi- 
cate and the rate committee and the underwriting committee. If we 
had a superior underwriter and were able to select our business, we 
might make more money than we make through the syndicate, or we 
might lose less. 

enator O’Manonry. You are in the syndicate. 

Mr. Yorx. We are in the syndicate. 

Senator O’Manonry. What are the disadvantages of the nonmem- 
ber? Iam assuming now you are a good sales agent, you see. 

Mr. Yorx. Well, the disadvantage—— 

Senator O’Manoney. Trying to get a new member. 

Mr. York. You asked me if I wouldn’t talk about the advantages if 
I was trying to get a new member. But if you ask me the disadvan- 
tage of being in the syndicate, you have to operate under the restric- 
tions imposed by the board of managers. You have a stated percent- 
age in every risk. We might like—the company, if we weren’t men- 
bers, might write on a given risk, might like to get, say, 10 percent 
whereas we only get 4 percent, as members. 

Senator O’Manonry. You must operate under the regulations of 
the board of managers. 

Mr. Yorx. Of course. 

“ Senator O’Manoney. What are the disadvantage of the nonmem- 
er? 

Mr. Yors. The disadvantage to the nonmembers? I don’t know 
what the disadvantages are. It would be a matter—I suppose the dis- 
advantages to the nonmember would be the very things that are ad- 
vantages to the member. 

Senator O’Manoney. In the appendix you have submitted here a 
long table—it is appendix 4, entitled “American Hull Insurance Syn- 
dicate Operations.” This shows a rather continuous increase except 
for the war years of total gross tons which were insured. In 1947 
you were doing better than in 1957; that is to say, in 1947 you shinee 
13,277,680 tons insured as against 10,769,158 in 1957. But outside of 
that—yes, in 1948—when the total insured tonnage was 10,909,091— 
those are the only 2 years which were greater than the total gross tons 
insured in 1957, and the liability increased from a low of $48,278,200 
in 1921 to $1,238,631,959 in 1957. 

Have you any figures on the hull insurance carried by other under- 
writers, American underwriters, not members of the syndicate? 
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Mr. York. I don’t know how we could get them, sir. They are 
not available. The insurance department statements—in the figures 
which are put in, all marine insurance figures are put together. It 
would not show hull separately. 

Senator O’Mauonery. There was no agency where those could be ob- 
tained ? 

Mr. York. No. I don’t think you could obtain them without going 
to companies and asking them themselves. 

Senator O’Manonery. There is no State insurance commissioner 
which could give them ? 

Mr. York. No, sir; because, as I say, they are grouped together with 
cargo premiums and other marine premiums, yacht premiums and the 
like. We would like to have them ourselves sometime. 

Senator O’Manoney. Does any State have either the hull insurance 
business carried on by the syndicate or by the American Hull Syndi- 
cate and the independent insurers or the cargo insured ? 

Mr. York. Do they have what? 

Senator O’Manonry. A report from year to year of the business? 

Mr. Yorrx. We make reports from year to year, but, as I say, these 
are not broken down as between hull and cargo. 

Senator O’Manonry. You make reports to whom? 

Mr. York. To the insurance commissioners. 

Senator O’Manonery. What insurance commissioners ? 

Mr. Yors. Well, we make a report to every State in which we oper- 
ate, the commissioner of every State in which we operate. 

Senator O’Manoney. Does that confine you to the maritime States? 

Mr. Yorx. No; this is not confined to maritime States at all. We 
report to every State in which we operate, sir. 

Senator O’Manonry. Do those States require reports from you? 

Mr. York. Yes, sir; each State requires a report. 

Senator O’Manonry. Wouldn’t it be possible to obtain from the 
States this information ? 

Mr. Yor. Because they don’t ask—the States don’t ask you to 
break itdown that way. That isthe reason. 

Senator O’Manoney. Do the States regulate it? 

Mr. York. Do the States regulate us? Well, they examine us every 
3 years. We operate under State charters. They examine the syndi- 
cate. 

Senator O’Manonry. What is the type of the charter ? 

Mr. York. Pardon me? I didn’t hear. 

Senator O’Manonry. What is the type of the charter? Can you 
give us a copy of your charter ? 

Mr. York. The charter. Oh, yes. I haven’t got our—I would be 
glad to give you our charter if you want it. The only one I have is 
a charter of the Atlantic Mutual Insurance Co., my own company. I 
could give you that if you wanted to see it. 

Senator O’Manonry. Your own company. 

Mr. Yorn. Yes. 

Senator O’Manoney. No; I am thinking of the syndicate charter. 

Mr. York. The syndicate is an association, a syndicate of companies. 
We have got the articles of agreement. 

Senator O’Manonry. I understood you to say that you had your 
charters from the various States. Did I misinterpret you when I 
thought you meant that the syndicate had a charter ? 
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_Mr. Yorx. You did misinterpret me. I was talking about the indi- 
vidual company. We would not operate 

Senator O’Manoney. Not the syndicate. 

Mr. York. That is correct. 

Senator O’Manoney The syndicate has no charter. 

Mr. York. That is right. 

Senator O’Manonry. It has no charter from the Federal Govern- 
ment. It hasno charter from any State. 

Mr. York. I think that is correct. 

Senator O’Manonery. It has an agreement which is binding only 
on its members as a voluntary document. 

Mr. York. That is correct. 

Mr. Guasstz. Mr. Chairman, just to clarify that question of report- 
ing, I believe Mr. York meant that his own company reported in 
every State in which his own company did business. The syndicate 
itself files reports, I think, in four States, those that demand such a 
report. 

Senator O’Manonery. Does any State regulate ocean marine insur- 
ance? 

Mr. York. Well, there is no State that makes rates or regulates 
rates for ocean marine insurance. 

Senator O’Manoney. That is right. Do they impose any other 
regulation ? 

r. York. Well, there are certain regulations, financial regulations, 
We operate under the code of the State of New York. There are 
certain restrictions there. We have to have a certain amount of 
money to do a certain amount of—to operate in given classes of 
business. We have got to be authorized to do that. 

Senator O’Manoney. Are you speaking of the individual company! 

Mr. York. Speaking of the individual company ; that is correct. 

Senator O’Manoney. But the syndicate does not have to file any 
report and is subject to no regulation? 

r. YORK. Well, it does file a report. 

Senator O’Manoney. The syndicate as the syndicate? 

Mr. York. In a few States I believe the syndicate does file a report 
annually. They are subject to examination by the New York depart- 
ment. The syndicate is presently being examined. 

Senator O’Manoney. You mentioned only the New York depart- 
ment. I want the record to be clear between the syndicate and the 
members. 

Mr. Yor. The syndicate—— 

Senator O’Mauonry. Let us talk about the syndicate now exclu- 
sively. Isthe syndicate regulated by any State? 

Mr. Yorx. Not in my opinion. 

Senator O’Manoney. That was my opinion, too, and I just wanted 
to get it on the record, Mr. York, and I thank you. 

Are the individual companies actually regulated by any State? 

Mr. Yorx. Well, I would hate to say that they weren’t. 

Senator O’Manoney. We are talking about marine insurance, you 
know. 

Mr. Yorx. We could not do marine insurance in any State without 
the approval of that State. 
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Senator O’Manoney. You are licensed to do business in the State. 

Mr. York. We are licensed to do business, but the mere fact we 
might be licensed to do business in the State for fire business but not 
for marine business or we might be licensed to do business for auto- 
mobile business but not marine business. 

Senator O’Manonry. That is what I am trying to find out. You 
are not licensed to do marine insurance ? 

Mr. Yors. We are licensed to do marine insurance if we ask to do 
go and are qualified. 

Senator O’Manoney. Did you ever ask for it ? 

Mr. York. The company was started as a marine insurance company. 

Senator O’Manoney. I beg your pardon? 

Mr. York. Yes; of course we asked for it. 

Senator O’Manoney. You are talking about your own company # 

Mr. York. Yes; I thought that was what you were asking. 

Senator O’Manonery. You are licensed in New York to do marine 
insurance business ? 

Mr. Yorx. That is correct. 

Senator O’Manoney. All right. Doesn’t the State of New York 
regulate you in any way? 

Mr. Yorx. Yes; I think 

Senator O’Manoney. Except to receive your reports? 

Mr. York. Oh, I think they do. We have all of the—— 

Senator O’Manoney. Isn’t it more than thinking that they do? 

Mr. York. Well, maybe that was an ill choice of words. 

Senator O’Manoney. You say you think they do? 

Mr. Yors. I should have said “Of course they do.” 

Senator O’Manoney. Give me an example of some regulation by 
the State of New York that was imposed upon your individual marine 
insurance company. 

Mr. York. Well, we could not do fire insurance, for instance, until 
we complied with certain regulations. We had to have a—— 

Senator O’Manonry. I say, name one regulation, please. 

Mr. Yors. That is the regulation for qualification, the deposit you 
must maintain or the funds you must have. That is one. We must 
file annual reports. We must file reports quarterly, as a matter of 
fact. 

Senator O’Manoney. But noratemaking regulation. 

Mr. York. I have said that. There is no rate regulation as respects 
marine insurance. 

Senator O’Manoney. Thank you very much. 

Mr. McHueu. Senator, I would just like to have inserted in the 
record some additional exhibits which have been obtained by the staff 
of the committee. The first is a document entitled “Syndicate Re- 
sults,” which was prepared by an official of the Maritime Administra- 
tion working in cooperation with the staff of the subcommittee in re- 
sponse to a request for a description of the actual business of the 
syndicate from 1920 down through 1957, reflecting in the main the 
profitability of the operations of the syndicate and which is intended 
to show the amount available by way of profit for distribution by the 
syndicate to its participating members. 

I would like to read some excerpts, some of the portions of this 
document, and then to read into the record also the additional infor- 
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mation submitted to us by the counsel for the American Hull Syndi- 
cate making further explanations concerning this table. This shows 
that for the year 1920 down through 1957 the total premiums lesg 
returns and reinsurance totaled $493,371,686. The earned premiums 
for the same period are listed at $484,356,251. The losses incurred 
for the same period are $342,786,956. According to this tabulation 
this indicates that the percentage of losses incurred to premiums 
earned is 70.77 percent. The total commissions and expenses less 
interest for the same period totaled $68,751,594. The percentage of 
commissions and expenses less interest on earned premiums for the 
total combined period is 14.20 percent. 

This reflects a figure which is referred to as the net credit, and the 
grand total for the period is $72,817,701, and this figure which was 
available by the syndicate for distribution to its members showing 
the percent—this figure represented on earned premiums for the total 
period is listed at 15.03 percent. 

I would like to have that made a part of the record, Senator. 

Senator O’Manonery. That may be received. 

(The document referred to may be found on p. 1972.) 

Senator O’Manoney. Off the record. 

( Discussion off the record.) 

Senator O’Manoney. Back on the record. 

Mr. McHueun. I would like to ask, Senator, that we include in the 
record another tabulation submitted to us by the American Hull 
Syndicate in which the syndicate is showing that the grand total 
figures concerning the percentage of net credit to earned premium 
which was roughly intended to show profitability of the operation 
does not reflect the complete picture because of the fact that these 
figures do not show the actual home-office expenses and taxes incurred 
by the participating members. 

I will ask that this be included in the record and simply state, that 
based upon the estimate of the Alfred M. Best Co. to whom this mate- 
rial was referred, the figure which was allowed for home-oflice ex- 
penses was figured at 4 percent of the net premium written, while 
taxes were 1.6 percent of the net premium written. 

With this additional figure of 5.6 as an average for the period in 
question, it would show that the percentage of net credit to earned 
premium for the period from 1920 threaugh 1957 instead of being at 
15.03 percent would be 9.33 percent. 

Senator O’Manoney. It may be admitted. 

(The document referred to may be found on p. 1973.) 

Senator O’Manoney. I am prompted to ask another question, Mr. 
York, based upon one of your answers to me. Perhaps I should make 
a preliminary statement to let you know why I ask the question. 

Several years ago I happened by chance to meet a representative 
of an independent shipping line, the Robin Line that runs from New 
York to South Africa. This representative had just been before the 
Interstate Commerce Committee complaining that under the Mer- 
chant Marine Act the conference of international shipping lines which 
was operating on the Atlantic Ocean by permission of Congress and by 
an exemption from the antitrust laws was refusing the Robin Line 
opportunity to join the conference and, not satisfied with that refusal, 
was operating what was called a fighting ship every time a Robin 
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Line cargo was setting sail for South Africa. And that fighting 
ship, of course, cut the rates, so that the Robin Line was running in 
the red. It was being operated by the able son of a wealthy father, but 
he was finding it rather onerous to carry these losses and asked me if 
I knew of any way of helping him. 

I told him I had no experience in merchane marine but I knew that 
there was a subsidy for shippers. So I told him that this bill, in 
which we have been trying to get a provision to protect him, was on the 
floor at that time and that I would offer an amendment. 

So I wrote an amendment that very day and offered it. The amend- 
ment provided that no American ship or shipping line being a member 
of a conference which participated in running a fighting ship against 
another American line sailing out of any American harbor would be 
entitled to receive any subsidy, though I was not a member of the com- 
mittee. The amendment was accepted because there was no argument 
against it. No argument could be offered against it. Within a month 
the Robin Line was running in the black instead of the red because no 
American line would venture to incur the loss of the subsidy. 

Off the record. 

(Discussion off the record. ) 

Senator O’Manonry. Back on the record. You answered me when 
I asked you about a certain company that had been denied admission 
to the syndicate—this was the case of the New Amsterdam Casualty 
Co. and the U.S. Casualty Co. In view of the fact that there were 
subscribers who had requests for an increased share on file at the time, 
it was felt inappropriate to accept applications by companies who were 
not basically marine underwriters. 

Do you remember that? 

Mr. York. That is right. 

Senator O’Manoney. If the syndicate does, as you have testified, 
all the underwriting and carries the expense, why should it refuse 
admission to any American company on the ground that it does not 
have prior marine experience ? 

Mr. Yorn. Well, there has been no controversy about that with 
the company in question and there hasn’t been any controversy about 
membership. I think I tried to explain that over the years we have 
had the problem of keeping the membership up, that we want to have 
in this syndicate members who will see it through in bad times as 
well as good times, and if we don’t take people that have had some 
experience in the marine insurance business, but take every company 
that wants to join the syndicate. Then such company would get a 
piece of the syndicate business and contribute nothing for it. These 
companies obviously have no experience to contribute. 

Senator O’Manonry. If the member was making the syndicate its 
agent, what does it have to contribute except to pay the dues? 

Mr. York. Well, about that, we contribute a great deal of our time, 
ourefforts. Itisajointeffort. I mean 

Senator O’Manoney. Mr. York, I thought you listed among the 
ae of membership the fact that the syndicate would do the 
jo 





Mr. Yorx. Oh, yes, but I didn’t mean to infer that the members 
don’t do a great deal of work, too. We have the committees. I am 
here today in the capacity of being vice chairman of the syndicate. 
Thave been here all week, sir. 
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Senator O’Manoney. Well 

Mr. Yorr. And we have listed too, sir—the large number of com. 
panies that have been admitted to the syndicate, not only those com. 
panies that have not been admitted are included in this list. 

Senator O’Manoney. Of course, the testimony this morning of 
Senator Magnuson, chairman of the Interstate and Foreign Com. 
merce Committee, was that this Merchant Marine Act and the exemp. 
tion in section 29 particularly were conceived from head to foot for 
the purpose of building up the American merchant marine and 
encouraging American insurance of hulls and cargo. 

Mr. York. That is right. 

Senator O’Manoney. So, if you are satisfied with your answer, let 
the record stand. 

Did you want to ask a question, Mr. Chumbris ? 

Mr. Cuumertis. I have just one for clarification. 

Mr. York, a while ago I asked you a question when we were talkin 
about competition between the American market and the British 
market, whether there was anything in the laws of the United States 
as against the laws—I think I referred primarily to Great Britain— 
that gave the foreign market an advantage over the American market, 
I think you said, no, that there was nothing in the law of those coun- 
tries. But evidently you misunderstood my question because starting 
on page 29 to the end of your paper you refer to these discriminations 
that give an advantage to these foreign companies. 

Mr. York. You asked me, I thought, this morning about Great 
Britain. There is no restrictive law in Great Britain. That applies 
to a number of other countries. 

Mr. Cuumeris. But I didn’t want the record to show there was 
any inconsistency in your answer to my question and the statement 
that you made later. 

Mr. Yorx. Thank you very much. 

Senator O’Manoney. Mr. Peck? 

Mr. Peck. I have no questions. 

Senator O’Manoney. Thank you very much. 

Mr. Neville, do you have any questions? 

Mr. Nevitiz. No questions. 

Mr. Guasstz. Mr. Chairman, may we introduce some documents 
into the record ? 

Senator O’Manoney. Surely. 

Mr. Guasste. First we would like to refer to the appendixes of Mr. 
York’s statement. 

First is a copy of section 29, and I think it is a to have sec- 
tion 29—A in as well as 29-B to make it fully meaningful. 

Appendix 2 shows the growth of the insurance written by the 
American Hull Insurance Syndicate on foreign-owned vessels. It 
shows it doubling in the last 6 years. 

Appendix 3 shows the relative growth of the British and American 
market showing the American market has increased—— 

Senator ilies. Yes. All of those appendixes, including the 
last two having to do with factors in hull insurance and factors in 
cargo insurance, are all a part of the record as part of your statement, 
Mr. York. 

(The documents referred to may be found on p. 1976.) 
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Mr. Guassre, In addition to that, Mr. Chairman, we would like to 
jntroduce an exhibit comparing the cargo premiums in 1947 with the 
rates in effect in 1958 on special selected policies selected, however, at 
random by the Federal Trade Commission, which shows the rates are 
somewhat less than half what they were in 1947. And also a docu- 
ment entitled “Negotiating of Premium Rates by American Hull 
Insurance Syndicate,” which sets forth in detail their method of 
operation with respect to negotiated premium rates. 

Senator O’Manonry. Is this material on file with any State insur- 
ance commission ? 

Mr. Guassre. No. Some of the appendixes to the statement, the 
figures were taken from records of the State insurance commissions, 
particularly appendix 3, but not the other material. 

(The documents referred to may be found on pp. 1978-1991.) 

Senator O’Manoney. Please take note of the fact that this commit- 
tee now has on file at the request of the witness material that is not 
available to any State insurance commissions. 

Mr. York. We will make it available any time they ask for it. 

Mr. Guasstz. Mr. Chairman, we have two further documents we 
would like to put in the record. One is a document which was filed 
with the Federal Trade Commission in 1955 demonstrating, we be- 
lieve, that all the issues that the Federal Trade Commission raised 
were moot. And this was a document on which the Federal Trade 
Commission, or partially on the basis of which the Federal Trade 
Commission closed its case and we think it would be appropriate to 
be in the record. 

Senator O’Manoney. The document may be received. 

(The document referred to may be found on pp. 1991-2000.) 

Mr. Guasste. And, sir, we would also—the title is “Investigation of 
Marine Insurance, Memorandum, a Review of Situation in American 
Ocean Marine Insurance Industry From Late 1950 to Date, Shows 
all Questions Raised by Federal ‘Trade Commission Investigation in 
1950 Are Now Moot.” 

Senator O’Manoney. It may be received. 

You have made note, I am sure, of the various requests which were 
made during the hearing by members of the staff or by myself for 
additional statements from the witness ? 

Mr. Guasste. Yes, sir. 

Senator O’Manoney. That will all be received. 

Mr. Guasste. Mr. Chairman, I believe we mentioned earlier we 
would like to submit later, and we will do it at any date agreeable to 
your counsel, a brief on what we believe is the meaning and extent 
of section 29 of the Merchant Marine Act of 1920. 

Senator O’Manoney. Very well. That will be very helpful. 

Mr. Guasstz. We would like to submit that. 

Senator O’Manoney. You arrange that with Mr. McHugh. 

Mr. Guassiz. The Federal Trade Commission was asked to sub- 
mit some replies to some questions which would be given them and we 
would also like the privilege of commenting on the same questions, if 
we may. 

Senator O’Manoney. It is so ordered. 


Mr. McHugh? 
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Mr. McHueu. There were two letters read in the record, Senator, a 
letter of May 16, 1958, addressed to Mr. Lane from Mr. Poole of the 
American President Lines, and a letter dated May 21, 1958, from Mr, 
Lane to the President of the American President Lines. I ask that 
they be made part of the record. 

enator O’Manoney. They will be made part of the record. 
en letters referred to may be found on pp. 1966-1968.) 
enator O’Manonry. Thank you very much, gentlemen. We are 
very much obliged to your ready answers to all our questions and 
your cooperation. 
ioe committee will now stand in adjournment at the call of the 
air. 

(Whereupon, at 4:45 p.m., the committee adjourned, subject to the 

call of the Chair.) 
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TUESDAY, MAY 26, 1959 
U.S. Senate, 


SUBCOMMITTEE ON ANTITRUST AND MONOPOLY, 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:20 a.m., in the 
caucus room, Senate Office Building, Senator Joseph C. O’Mahoney 
presiding. 

Present: Senator O’Mahoney. 

Also present: Donald P. McHugh, counsel; Peter N. Chumbris, 
counsel for minority ; Theodore T. Peck, special counsel for minority ; 
Nicholas N. Kittrie, special counsel for minority; Gareth M. Neville, 
assistant counsel; Wilbur D. Sparks, attorney; Louis Rosenman, 
attorney; Paul S. Green, editorial director; and Gladys E. Montier, 
clerk. 

Senator O’Manoney. Once again the subcommittee finds it difficult 
to gather all of its members because of the pressure of other engage- 
ments, but since our witnesses are here and others are interested in the 
problem, we shall now proceed. 

Let me say at the outset that today the Antitrust and Monopoly 
Subcommittee begins its hearings on the subject of insurance rates, 
State rating laws, and rating bureau practices. Basically the statu- 
tory rating scheme adopted by the States in compliance with the 
mandate of the McCarran Act is embodied in the all-industry model 
rate clause for fire and casualty insurance. While this current phase 
of the subcommittee’s inquiry will be devoted primarily to fire and 
casualty insurance, greater emphasis will be placed upon fire insurance 
because of the complaints in this area which have been brought to the 
attention of the subcommittee. 

Since price fixing in concert is a per se violation of the antitrust 
laws, the principal impetus for immunizing legislation following the 
Supreme Court decision of the South-Eastern Underwriters’ case came 
from those branches of the insurance industry which cooperatively set 
rates through the medium of rating bureaus authorized by State law. 
In examining State rate regulation, the subcommittee proposed to 
take a careful look at the activities of the rating bureaus to learn how 
they have operated and to determine whether the broad scope of 
authority granted such bureaus has been utilized in the public interest. 
We shall try to determine whether all of the functions now exercised 
by rating bureaus are necessary, and shall seek to ascertain in the 
light of present-day circumstances the justification for concerted rate- 
making power in private hands. 


1049 











1050 THE INSURANCE INDUSTRY 


Apart from theoretical objections to laws sanctioned and considered 
in ratemaking, the subcommittee is concerned with a multitude of day- 
to-day situations in which it is alleged that freedom of independent 
action is being frustrated in actual practice. A basic question raised 
is whether the proponents of independent action are being unneces- 
sarily limited in those areas where rates have the greatest impact on 
the public. 

This subcommittee study of the insurance industry has been keyed 
from its very inception to an appraisal of the effectiveness of com- 
petition under the State laws within the broad framework of the Me- 
Carran Act. 

As I had occasion to state at the commencement of our marine in- 
surance hearings, the fundamental question which this study asks of 
all who are interested in insurance is how well has economic freedom 
and public interest been preserved in the management and regulation 
of this business. Disturbing information has been coming to the at- 
tention of the subcommittee which indicates that the tempo of opposi- 
tion to independent action on rates has been steadily increasing, and 
that there may be a pattern of concerted opposition from those ele- 
ments of the industry desirous of preserving the industry rate struc- 
ture from the threat of competition. Those State laws which have 
the effect. of making membership in rating bureaus compulsory and 
the practice of permitting the rating bureaus to participate as partners 
in interest in opposing deviations or independent filings raise serious 

uestions whether such laws and practices are in harmony with the 
intent of Congress in enacting the McCarran Act. 

At that time, House Report No. 143 declared that Congress did not 
intend— 
to require or encourage the several States to enact legislation that would make 


it compulsory for any insurance company to become a member of rating bureaus 
or charge uniform rates. 


Moreover this report stated that it was— 


the opinion of Congress that competitive rates on a sound financial basis are 
in the public interest. 

Today as we begin the hearings we have asked two experts with 
broad academic background to furnish the subcommittee the benefit of 
their views on some of these important matters. 

Mr. McHugh, you may proceed. 

Mr. McHvuen. The first witness, Senator, is Dr. Ingolf H. B. Otto. 
Dr. Otto is former professor of insurance of the University of Kansas 
City. He is also former professor of business administration at 
George Washington University. He received his Ph.D. at George 
Washington University in economics, where he submitted with ap- 

roval a dissertation entitled “Regulation of Insurance in the United 
tates by the Federal Government.” 

Dr. Otto, will you come forward please? 


STATEMENT OF INGOLF H. E. OTTO, KANSAS CITY, MO. 


Mr. Orro. Mr. Chairman and gentlemen of the committee, my name 
is Ingolf H. E. Otto. I am a general agent in Kansas City, Mo. I 
thank you very much for the privilege of appearing today. 

Senator O’Manonery. How long have you been so engaged, Doctor? 
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Mr. Orro. I have been in the insurance business, sir, since the end 
of World War II, both as a practitioner of insurance and as a profes- 
sor of insurance. 

Senator O’Manonry. Are you still acting as a professor of in- 
surance ¢ 

Mr. Orro. Not at the present time, sir. At the present time I am 
practicing rather than talking about it, although I doa certain amount 
of talking outside of the academic world. 

The insurance business in the United States, by historical accident, 
has drifted into a pattern of regulating rates and forms which is not 
achieving the objectives of insurance regulation. Instead, it is at 
present yielding unsatisfactory results. The present structure of in- 
termingled State and Federal control, with State control subject to 
certain inherent defects and Federal control showing itself only inter- 
mittently, does not successfully eliminate monopolies, encourage com- 
petition, eliminate unfair competition, or satisfactorily promote 
stability. 

Also, the machinery of regulation now used is unnecessarily compli- 
cated and in many ways violates the economic conditions of maximum 
welfare. 

Questions of the existence of monopoly elements and of antitrust 
policy are directly related to the presence or absence of workable com- 
petition in a particular industry or business. 

Senator O’Manoney. May | interrupt there? 

Mr. Orro. Yes, sir. 

Senator O’Manoney. Do you not mean, in the last sentence of the 
first paragraph, “maximum public welfare” ? 

Mr. Orro. The reference there, sir, is to certain technical economie 
conditions of marginal conditions of maximum welfare. I suppose we 
could spend a considerable period of time exploring them in detail, but 
the reference there is to a certain technical set of conditions which 
leads to the maximum productivity of the economy as a whole. And 
in analyzing the productivity of the economy, certain marginal condi- 
tions of maximum welfare have been set up in that branch of econom- 
ics known as welfare economics, and it is these conditions that I was 
referring to. 

Senator O’Manoney. Do you make note of any difference between 
maximum economic welfare and maximum public welfare? 

Mr. Orro. No; they should be identical. 

Senator O’Manoney. That is your meaning? 

Mr. Orro. Yes, sir. 

Senator O’Manoney. Thank you. 

Mr. Orro. Questions of the existence of monopoly elements and of 
antitrust policy are directly related to the presence or absence of work- 
able competition in a particular industry or business. 

In insurance, by reason of the ease of entry into the status of insurer. 
the large number of existing insurers, the rather small share of all 
cover written by any one insurer, and the actual performance of in- 
surers in the market, workable competition may definitely be said te 
exist in those areas of insurance not marked by concerted ratemak- 
ing—that is, life, marine, accident and health, and a few other lines. 
Concerted ratemaking, which is a form of legalized collusion, exists 
in large portions of property and casualty insurance. It is these 
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branches of the business which have, for the past few years, been in an 
unhealthy condition. ee 

It is, of course, conceivable that mere coincidence could account for 
the fact that those areas of insurance in which rates are set by com- 
petition are healthy, while those areas in which rates are generally 
controlled are not healthy; but that would put quite a strain on coin- 
cidence. Competition is the prime mover of the enterprise system: 
the results it has produced in other economic areas have been good. 

It has been abandoned in certain areas of insurance for reasons 
that may or may not be valid: chiefly considerations of the stability of 
the insurers. There are, however, ways of making sure of the stability 
of insurers without doing away with competition. And the absence of 
competition in certain areas of insurance has blocked the free func- 
tioning of the price system which, in most economic operations, makes 
sure that customers get the products they want at prices they are 
willing to pay. . 

In free rate competition, the public would get whatever insurance 
contracts it wanted, providing its desires showed themselves in the 
form of a suitable price. Under that system of a free market no 
risks would be considered more desirable than others or less desirable 
than others. It would be the function of the rate differentials to make 
all risks (in the absence of moral hazard) equally attractive to in- 
surers. 

Under the present system, however, with rates promulgated for 
large and imperfectly homogeneous classes, the insurers cannot equate 
the desirability of risks in terms of their rates; so some risks become 
“desirable” and much sought after (for example, dwelling fire insur- 
ance at present) while others become “undesirable” and to be avoided 
by almost any means (for example, at the present time, liability insur- 
ance for young drivers). 

In a free market a good risk of a class would receive a rate advan- 
tage, while a poor risk would have to pay a higher rate in order to 
get cover. But each would be able to obtain the kinds of insurance he 
wanted instead of having to put up with the virtual nonexistence of 
certain kinds of cover and a flood of the other kinds. From the stand- 
point of the economy as a whole, a rate that is too low is just as bad as 
a rate that is too high. 

The kind of insurance regulation existing in the United States today 
is based on the postulated necessity of rate regulation, especially fire 
rate regulation. It was chiefly in the name of rate regulation that 
the McCarran Act—Public Law 15—allowed insurance certain exemp- 
tions from the Federal antitrust laws. The emptiness of the concept 
may, however, be seen from the fact that even in the United States 
there are other kinds of rates which are not regulated, while in the 
United Kingdom and certain other countries no rates are regulated. 

Since the whole question of fire and casualty rate making has be- 
come most emotional in the United States, much of what is said in 
public discussion about the question represents superstition or tradi- 
tion rather than actuarial science; so it might be well to state plainly 
the basic concepts of rating. An insurance rate is the price charged for 
insurance. This price should bring enough money into the insurer’s 
pockets so that the insurer will be able to pay claims when and as claims 
are made. 
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That principle is the law and the prophets; all else is commentary. 
Everything else that can be said about insurance rates and rating— 
formulas, equity, nondiscrimination, allowances for profit, allowances 
for catastrophes—must take second ws and a very distant second 
place, to this elementary point that if the insurer does not get enough 
money to pay claims as they mature then he is not an insurer but a 
fraud. 

And yet it is this basic and elementary principle which has almost 
been buried in recent years in endless discussions of rating bases, 
formulas, and allowances for this and that. In the last 10 years while 
such elaborate discussions of rating equity were going on, over 500 
property and casualty insurers went out of business, some 200 of them 
under unhappy circumstances. 

Mr. McHvueu. Dr. Otto, may I interrupt at this point with refer- 
ence to your observation in the last paragraph concerning the com- 
panies which have gone out of business? 

Mr. Orto. Yes, sir. 

Mr. McHveun. Are you able to generalize at all concerning the rea- 
sons for the disappearance of those fire and property companies that 
went out of business? 

Mr. Orrto. In a limited number of cases they went out of business 
because they were deliberately wrecked by professional company 
wreckers. This is true of the famous insurance scandals of the last 
few years which have been spread all over the front pages of trade 
journals and the general press. Probably the most famous chain re- 
action of that kind was the one that began with the Louisville Fire & 
Marine and spread to the Inland Empire Insurance Co. and finally 
involved approximately 10 companies. 

In that case to judge from the published accounts, particularly the 
one by Mr. Steinberg in the New York Herald Tribune about 2 years 
ago, there is every reason to suppose that these companies did not go 
out of business through mismanagement, but through being 
deliberately plundered. 

In the vast majority of cases, however, it is entirely probable that 
the companies that went out of business with resultant loss to policy- 
holders and possibly stockholders, if they had stockholders, did so 
because of the ineptness of the management of these companies. 

There are estimated to be some 4,000 property and casualty insur- 
ance companies in the United States, many of them very small. It is 
also generally felt that there are probably not 4,000 qualified insur- 
ance men in the United States. That is to say “underwriters” in the 
significant sense of a person who is able to receive the facts about a 
particular risk and determine what sort of rate and form should 
apply to that particular risk. 

o if there are more companies doing business in the property and 
casualty field in the United States than there are underwriters—or, 
shall we say qualified insurance men—then it is fairly obvious that 
sooner or later a number of the companies will run into difficulty. 

Mr. McHven. Is there any substantial evidence that there have 
been a large number of companies which have failed because of their 
inability to withstand rate competition ? 

Mr. Orro. The vast majority of insurance companies in property 
and casualty make use of the published rates, the so-called bureau or 
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manual rates. They do.so in reliance on the adequacy as well as the 
reasonableness and nondiscrimination of those rates. Consequently 
if companies went out of business as a result of the inadequacy of the 
rating structure, then this is an indictment of the present system of 
making the rates. 

Now it is obvious—and I do not believe that it would be questioned 
by anyone in the insurance business—that most of these companies 
that went out of business in the last 10 years did so because they ran 
out of money, and equally obviously they ran out of money because 
they did not take in enough to pay their claims. 

In analyzing a condition of that kind, the statement is usually made 
that the management was foolish to write bad risks; on the other 
hand, that statement merely says that in every rating classification 
there is a lack of homogeneity. There are risks in that general classi- 
fication that should have credit rates and others that should have debit 
rates, but the manual does not always make provision for debit and 
credit rating. 

Therefore, by being required to write these risks at the published 
rates, the companies comma that, in the long run, here they were 
not receiving enough premiums with which to pay their losses, and 
in due course became financially embarrassed. 

Mr. McHuen. Are you saying then that essentially the failure of 
these companies was due to improper business judgment of their 
managers concerning the manner of operating the insurance business! 

Mr. Orrto. I think it is fair to say that any time a business corpora- 
tion runs into difficulties, that it is the fault of the management of 
that company, because the responsibility for operating a company 
profitably lies with its management. 

I would say that insurance companies in the United States, par- 
ticularly small companies writing property and casualty insurance, 
have a very difficult time using managerial judgment, exercising the 
judgment that their policyholders and stockholders expect them to, 

cause of the fact that the rating structure is very rigid and, in my 
opinion, too rigid. 

So that if judgment rates were used, and the forces of competition 
were relied upon to keep rates reasonable, it is quite probable that 
fewer insurance companies would go broke. 

Senator O’Manoney. You used, Doctor, a very appropriate phrase 
for a headline, namely “Professional Company Wreckers.” What did 
you mean by that phrase? 

Mr. Orro. To judge by the published accounts which have appeared 
with reference to some of the insurance scandals in the last 10 years, 
or let’s say the last 5 years, it would appear that the demise of certain 
Texas companies and the Inland Empire chain reaction which I men- 
tioned before was the work of persons who knew what they were 
doing and obtained substantial sums of money by wrecking insurance 
companies. 

Senator O’Manoney. You mean they made a profit out of wrecking 
the companies ? 

Mr. Orro. I do not believe that there is any doubt of that, sir. Yes. 

Senator O’Manoney. Are they still in operation? 

Mr. Orro. I understand that one who has been sentenced to several 
years in prison is in Brazil at the present time, and according to an 
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article which appeared in Time magazine about a month ago, he is 
still in business. ; 

Senator O’Manoney. I don’t want to delay your presentation here, 
Doctor, but I think this is a very significant door that you have 
opened, and I would be very glad to have you, if you will, prepare a 
written statement to us 

Mr. Orro. I would be very happy to, sir. 

Senator O’Manoney (continuing). On just what the record of the 
professional company wreckers has been, and what the loss to the in- 
sured companies and individuals which had been customers of the 
wrecked companies has amounted to. 

Mr. Orro. I would be very happy to prepare such a statement. 

Senator O’Manoney. I think you might also comment on how the 
States in which these activities took place dealt with the problem. 

Mr. Orro. I shall do so, sir. 

Senator O’Manoney. Thank you. Proceed. 

Mr. Orro. If a rate is adequate, it may be required to meet any 
number of additional requirements: equity in apportioning the costs 
of insurance among policyholders; responsiveness of the rating struc- 
ture to changing conditions; or, say, the tendency of the rating system 
to encourage loss prevention and so actually increase the national 
product. The laws made on the subject of rating emphasize these 
concepts of adequacy, reasonableness, and nondiscrimination. 

The most important of the laws in the United States dealing with 
these matters were passed by the States as a result of the McCarran 
Act, which put the Federal Government in the business of regulating 
insurance at the end of a moratorium period to the extent that the 
States did not regulate it. 

The model bills submitted to the State legislatures during the mora- 
torium were drawn up by the National Association of Insurance Com- 
missioners, in cooperation with the insurance business’ all-industry 
committee. The choice before the insurance business at that time was 
a fairly simple one. 

It could have abandoned the practice of concerted ratemaking and 
accepted the Department of Justice’s suggestion that the ratemaking 
organizations convert themselves into statistical organizations whose 
function would be limited to promulgating loss information—the 
“pure premium”—rather than gross rates. 

Such an arrangement would have left each insurer free to charge 
whatever gross rate he might wish, based on his individual efficiency. 
It was, in addition, similar to the state of affairs which obtained 
abroad, and which had been working well enough there. 

Mr. McHveu. I wonder if you would explain what under this 
theory is the purpose or the function of the pure premium ? 

Mr. Orro. The pure premium is defined as that portion of the 
amount paid for insurance which is needed to make the actual loss 

payments. It differs with various lines of insurance. 

Traditionally in fire insurance 50 percent of the gross premium has 
been considered the pure premium, and at the end of a period of time 
it is possible to calculate what the actual pure premium was. But 
prospectively the pure premium is what the insurer expects to pay out 
in losses to policyholders or claimants. 
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Mr. McHveu. This is an amount, in other words, which is designed 
to guarantee at least the payment of all actual losses? 

Mr. Orro. It is the part which is intended to be used for the pay- 
ment of losses. If there were nothing in a premium except a pure 
premium the entire structure would collapse because no payrolls 
would be met. 

But you are entirely right. This is the amount of money that would 
be used for the payment of actual losses. 

Such an arrangement would have left each insurer free to charge 
whatever gross rate he might wish, based on his individual efficiency 
similar to the state of affairs which obtained abroad. 

Again, the commissioners-all-industry bills could have done then 
what the Bulwinkle Act did for railroads: they could have said that 
common rates were not illegal so long as no effort was made to compel 
the use of common rates. Instead, these bills set up a regulatory pat- 
tern under which promulgated rates in many cases have the force of 
Jaw and under which any deviation from the published rates becomes 
a long-drawn-out and expensive process of “justification.” 

The section of the laws which provided for the filing of deviations 
is often cited as proof that the laws left scope for competition. In 
practice, however, the fact that the existing rates are presumptively 
correct and that the bureau may oppose the deviation has generally 
vitiated this section. 

Mr. McHveu. Dr. Otto, do you know what consideration if any 
was actually given in the considerations of the all-industry commit- 
tee to the concept of the premium as set forth by the Department 
of Justice? 

Mr. Orro. It would really take persons who participated in the dis- 
cussions at the time to answer that properly, because no full record 
of these deliberations, many of which were informal, has ever been 
made available. It is my impression, however, that the idea was 
given very short shrift, indeed. 

The other way of doing business was too deeply ingrained amon 
the members of the all-industry committee, so that when the proposa 
was made that the rating bureaus should become statistical organiza- 
tions and keep track of the pure premium, I do not believe that this 
idea acquired much purchase among the members of the all-industry 
committee. 

Mr. McHveu. Do you know whether or not this was a proposal 
that ever reached such concrete form that it was actually acted upon 
by the committees which were considering this legislation ? 

Mr. Orro. I cannot say certainly. It is my impression that they 
did not vote on it. 

Mr. McHveu. In your opinion, is such a method workable? _Is it 
feasible in the insurance industry ? 

Mr. Orro. I think it would be a very fine method of promulgating 
rates. I think it would be vastly superior to the present system, espe- 
cially for certain classifications in which the published manual rates 
represent too small a statistical base to have any validity. 

In other words, there are categories for which rates exist in the 
manual, but the rating basis on which those rates were made is so 
small as not to have too much significance. If the rating bureaus on 
the other hand converted themselves into statistical organizations, it 
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would be possible for them to take into account much larger statistical 
bases than they at present do. 

Mr. McHvucu. The argument has been made, Doctor, that if rating 
bureaus were to convert themselves into this type of a statistical agency 
with resulting competition determining the rates to cover that portion 
in excess of the payment of actual losses, that this would result in 
unrestrained competition, would cause companies to become insolvent, 
and that the general confidence in the business of insurance would be 
destroyed. 

Do you have any opinions on this? 

Mr. Orro. This, of course, is the traditional argument which has 
been used in insurance for the last few decades. I do not think it has 
validity, because it concentrates on a possible result which need not 
result at all. There are other countries which do not use this type of 
regulation, rate regulation, and the carriers in those countries are not 
going bankrupt. 

As a matter of fact, some of the other countries have a cleaner 
record so far as insurance company failures go than does the United 
States at this time. 

Senator O’Manonry. May I interpose at this moment? 

Mr. Orro. Yes, sir. 

Senator O’Manoney. Your last sentence in that paragraph concern- 
ing which Mr. McHugh was interrogating you reads as follows: 

In practice, however, the fact that the existing rates are presumptively correct 
and that the bureau may oppose the deviation has generally vitiated this section. 
You are dealing here, of course, with existing bureau rates, are you 
not? 

Mr. Orro. Yes, sir. 

Senator O’Manonry. Why do you say, “The fact that the existing” 
bureau “rates are presumptively correct” ? 

Mr. Orro. The independent who wishes to follow a deviation is 
deviating from something. The thing that he is deviating from is 
the existing rate. Consequently, when he comes and wishes to file a 
deviation, it is up to him to show that his deviation is justified. He 
must justify the deviation. And the fact that the bureau rate is the 
bureau rate means that an assumption is made to begin with that the 
existing published rate is correct, and that if the independent wishes 
touse a different rate, he must either show that the rating basis of the 
existing published rate is incorrect or that because of some superior 
efficiency of his own he is entitled to a different rate which need not 
be lower, but may be higher. 

There are upward deviations as well as downward deviations. 

Mr. O’Manoney. A deviator then is presumably guilty unless he 
proves himself innocent ? 

Mr. Orro. Yes, sir. 

Senator O’Manoney. Proceed. 

Mr. McHvueu. May I ask in that connection, with reference to the 
question of Senator O’Mahoney, Mr. Otto, what procedure there is in 
the rating laws or in the individual laws for anyone coming in to 
oppose the bureau filings? 

_Mr. Orro. That question would come up most frequently in connec- 
tion with a change of the bureau rate, and in recent years this has 
taken a frequent form of an increase in liability insurance rates for 
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private passenger cars. So when such a rate increase of the bureay 
rates is announced, in some cases, depending on the State law, the rate 
increase is automatically effective at the end of a stipulated period of 
time. 

In other cases the proposed rate increase may be opposed, and there 
have been some cases recently in which great increases for liability 
insurance on private passenger cars which were contended by the 
bureau companies to be most desperately needed were either dis. 
approved or vigorously opposed by the insurance commissioner of the 
State involved. 

So that depending on the State, there is a machinery for opposing 
bureau rates. But it is not a particularly well developed piece of 
machinery, and in recent years, let’s say in the last 2 or 3 years, it 
has frequently been used to block what on the basis of the available 
evidence would appear to be highly necessary rate increases. 

Mr. McHveu. In answer to Senator O’Mahoney’s question, you indi- 
cated that the bureau rates may be presumptively correct, and that 
the deviator has to justify or prove his deviation, and that that is 
becoming increasingly difficult for him because of the opposition he 
receives from the bureau when he attempts to do that. 

Mr. Orro. That is correct. 

Mr. McHvueu. Now my question is, when the bureau files its rates, 
before those rates are approved, what in practice has been the method 
of anyone coming in and opposing the bureau filings? Is this a 
matter which is handled wholly within the insurance department or 
in practice does anyone appear to oppose the bureau filings? 

Mr. Orro. It is conceivable that persons other than the insurance 
commissioner would so oppose a bureau filing. I have never heard of 
a case in which a person other than the insurance commissioner or 
interested other insurance companies did. So that in pert ice I sup- 
pose it would be fair to say that the interest of the public in general 
is presumably represented by the insurance commissioner of each 
State. 

Mr. McHvuceu. Whereas in the case of the deviator or the independ- 
ent, if the rates are improper for various reasons, the public is pro- 
tected by the surveillance which the insurance department gives to 
those rates, and in addition the public has the advantage of having an 
informed interested party come in to address any opposition which 
they may have to those rates. Do I understand you to say that that 
additional safeguard to the public in practice does not exist with refer- 
ence to the rates filed by the rating bureaus? 

Mr. Orro. That is correct, except in the person of the insurance 
commissioner. The laws passed during the moratorium rounded out 
and brought to its fullest development 

Mr. Cuumeris. A moment ago you were comparing the United 
States with some of the foreign countries that are not under the rating 
bureau system. 

In your statement this morning are you going to go into that more 
fully : 

Mr. Orro. Yes, sir. 

The laws passed during the moratorium rounded out and brought 
to its fullest development the structure of State regulation of insur- 
ance which grew from the founding of the Republic to 1944, when the 
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Supreme Court, by reversing 75 years of consistent case law, found 
that insurance was interstate commerce and that it did, therefore, lie 
within the regulatory province of the Federal Government. 

Since that time the original structure of State regulation has been 
topped by a layer of Federal control, which evidences itself in many 
ways. By operating large insurance systems of its own the Federal 
Government necessarily regulates them: National service life insur- 
ance, old-age and survivors benefits, railroad retirement, unemploy- 
ment compensation, bank deposit insurance and the like make up an 
imposing body. ; 

In addition, a number of Federal bureaus have been increasingly 
concerned with the regulation of private insurers: the Department 
of Labor by drawing up a model workmen’s compensation law; the 
Securites and Exchange Commission by trying to extend certain pro- 
visions of the Securities and Exchange Act to stock insurance com- 
panies, and by working to bring the sale of variable annuities within 
the scope of its rules; the Interstate Commerce Commission by an in- 
ereasing intervention in the affairs of companies insuring motortruck 
carriers; the Department of Justice by prosecuting local insurance 
boards for conspiring to fix commissions and to boycott nonmembers; 
and the Federal Trade Commission by attempting to assume jurisdic- 
tion over insurance advertising. 

These activities were not, however, the coordinated movements of 
a proper regulatory system; they were piecemeal engagements of un- 
connected problems by individual Federal bureaus. 

Regulation of insurance in the United States can be accomplished 
in four general ways: reversion to sole State control; establishment 
of sole Federal control; maintenance of the present arrangement of 
intertwined State and Federal control; or the establishment of an 
improved and coherent system of State and Federal control. The 
first two of these are so little likely that they are not worth consider- 
ing at this time: the last two merit detailed consideration. 

A typical State insurance department today is required by law to 
hold insurers to certain conditions precedent to their doing an insur- 
ance business in the State: Minimum financial standards; restriction 
of investments to prescribed eligible ones; limitation of amount of 
investment ; regulation of certain rates: limitation of expenses of life 
insurance companies; limitation of the amount of new business writ- 
ten by life insurance companies in any one year; limitations on com- 
missions paid to agents, limitations on risks that can be written; re- 
strictions on reinsurance; contributions to security funds protecting 
against insolvency; and participation in the State assigned risk plan. 

Such requirements were imposed over the years by specific legisla- 
tion to curb specific abuses and usually lack the coherence of a prop- 
erly thought out insurance code. 

In doing his duty, the superintendent is constantly called upon to 
make quasi-judicial determinations: whether rates are excessive, in- 
adequate, unfairly discriminatory, or otherwise unreasonable; whether 
a particular person is trustworthy and competent; whether there has 
been unfair discrimination in the making of an insurance contract; 
whether a particular violation of law was willful. 

To reach a proper decision he may conduct investigations, initiate 
proceedings, and conduct hearings. 
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His executive functions include licensing, approvals chiefly of rates 
and ministerial duties like certification. As a quasi-legislator the 
superintendent promulgates regulations and departmental orders that 
have the force of law unless they contravene the State law from which 
they take their being. 

A detailed list of the functions of a typical State insurance super- 
intendent could go on, not just for pages, but for hundreds of pages. 

As an administrator, then, the superintendent might be compared 
with the driver of a motor vehicle, but a driver who does not have 
simple steering wheel, accelerator, and brake. 

Instead he has a whole console of controls: gears by which to turn 
each wheel separately ; a series of buttons by which to set off a spark 
in each cylinder at will; a separate fuel-control and carburetor for 
each cylinder; and a large supply of uncoordinated brakes. 

The best driver in the world could not manage to drive such a 
vehicle sensibly. Instead of being able to keep his eye on the road 
and on other vehicles, he would constantly have to be examining one 
or another indicator or control and so be occupied with details to 
perhaps even the exclusion of major problems. 

This is the apparatus of contro] in 54 geographical jurisdictions: 
the States, Canal Zone, District of Columbia, Puerto Rico, and the 
Virgin Islands. 

Over these the Federal Government, acting through several agen- 
cies, exercises functional jurisdiction over boycott, coercion, monop- 
olizing, Federal insurance plans, insurers of interstate carriers, 
insurance advertising in some cases, and aspects of pension and 
welfare funds. 

The complaint has been voiced that such a system of regulation 
poses insoluble problems for the management of an insurance com- 
pany, which must try to serve and please 55 masters. To such criti- 
cism the defenders of the present system reply that the present system 
works fairly well and is being improved all the time. 

The principal force working to improve the State regulation of 
insurance is, of course, the National Association of Insurance Com- 
missioners. This organization is, however, hampered in trying to do 
its job by its lack of a permanent research staff, the absence of an 
organic reference library, the need for better professional trainin 
for insurance commissioners, and the prolixity of the present organi- 
zation. Up to now the association has borrowed from State insurance 
departments whatever personnel it happened to need for particular 
projects. In many cases research was done for the commissioners 
and the association by the very entities they were regulating, the 
insurers. 

Mr. McHveu. Dr. Otto, it has been claimed because of the nature 
of the insurance contract, because it is so detailed, because it involves 
so many intricacies that the general public could not possibly know 
what he is buying, that this very detailed and minute form of State 
regulation is necessary if the public is to be protected. Do you have 
any opinions on that subject ? 

Mr. Orro. That is, of course, a statement which is frequently made. 
It can be argued with perhaps as much force on the other side that the 
detailed and voluminous nature of the present insurance contracts 
provide a basis for let us say a company that was not willing to live 
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up to its obligation in a particular case to find any number of excuses 
for so doing. 

There is a strong feeling that it would be a spendid thing if insur- 
ance contracts were a great deal simpler and included a great deal less 
wording. I myself am inclined to think that this would be a good 
thing. 

However, a system such as that which is in use in certain other coun- 
tries and having very simple contracts, which theoretically are quite 
easy to understand, depends for its success on the existence of a judi- 
ciary that is capable of giving swift and understanding interpretation 
of these contracts. 

And it is probably on that basis more than on any other that simple 
and short contracts of insurance could not be used in the United States 
at this time. 

At any rate, to summarize the answer to your question, it would be 
that the intricacy of the insurance contract is not a good argument 
for the kind of regulation which we have at present because that very 
intricacy can be used to defeat the purposes of regulation as well as 
being itself the subject of regulation. 

Mr. McHveu. In your opinion has this intricacy of State regulation 
been used to defeat its real purpose? 

Mr. Orro. Are we speaking now of the intricacy of the machinery 
of regulation ? 

Mr. McHveu. Yes. 

Mr. Orro. The fact that there are so many jurisdictions and such 
an enormous number of laws—possibly 1 million laws that would apply 
to an insurance company doing business in all of the States? 

Mr. McHvueu. As I understand it, you suggest that because of the 
intricacy of regulation, it is defeating its purpose of regulating and 
protecting the public adequately. You think that is so? 

Mr. Orro. Yes. I think the present system does allow unscrupu- 
lous persons to control companies in several States, and so long as 
their control of these companies is not known, it is possible to make 
one good capitalization, for example, serve for any number of com- 
panies. The companies are not examined at the same time. Conse- 
quently one decent capitalization and good set of assets can be shifted 
around from company to company, so that when the examiners call, 
everything appears to be in excellent order, whereas in fact if there 
are 10 companies in a chain, 9 of them are at all times bankrupt. 

Mr. McHven. Do you think if we had less State regulation, this 
would tend to meet that problem ? 

Mr. Orro. If we had less State regulation of peripheral and minor 
matters, and more regulation either by the States or by the Federal 
Government, things that really matter, the integrity of the insurance 
companies, then I think that would be a large step in the right 
direction 

Mr. McHven. In the category of peripheral regulation by the State, 
would you include State rate regulation ? 

Mr. Orro. Yes. 

At the present time—— 

Senator O’Manoney. Let me interrupt, Dr. Otto, because again I 
find you making a headline-making statement, which I think ought to 
be thoroughly studied by this subcommittee. You spoke of the shift- 
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ing of assets by unscrupulous persons among several companies for the 
express purpose of making unsound companies appear to be sound. 
r.Orro. Yes, sir. 

Senator O’Manoney. That is a very serious charge against insur- 
ance companies and the way they are managed. Can you give specific 
instances of this sort of shifting? Can you document that charge? 

Mr. Orro. Yes, I believe that the chief example of recent years is 
the one that we have mentioned before, the chain of companies repre- 
sented by the Inland Empire, Louisville Fire & Marine, Royal Amer- 
ican and several others. This was documented and the documents re- 
produced in the New York Herald Tribune in the series of articles 
which I mentioned before by David Steinberg. 

Senator O’Manoney. Yes, but corrective action has been taken in 
those cases, has it not ? 

Mr. Orro. Not tomy knowledge, sir. 

Senator O’Manoney. It has not? 

Mr. Orrto. I do not know of any corrective action that has been 
taken in that case. 

Senator O’Manoney. You speak of some individual who is absent 
from the country as a result of the charges that were made. 

Mr. Orro. That was a different chain of companies, sir, yes. That 
involved Texas companies, sir. The Inland Empire chain did not 
involve the man who is in Brazil directly. 

Senator O’Manonry. What I am trying to discover is whether or 
not there is any documentation for the general existence of such a prac- 
tice now ? 

Mr. Orto. The photostats of the documents to which I referred ap- 
peared in the New York Herald Tribune from October 15, 1957, to 
October 21, 1957. Where the originals of those documents are I do 
not know, but I am sure that it would be fairly simple to discover that. 

Senator O’Manoney. Has there been no prosecution in some of 
these cases ? 

Mr. Orro. Not in the Louisville Fire & Marine, Inland Empi 
Royal American, Arizona Western, Guaranty Fire & Marine, Nationa 
Insurance Co., and William Penn Insurance Co. series. 

In connection with that particular chain reaction, it might be worth 
remembering that it took quite a time for all of these companies to 
collapse, and what was happening became fairly common knowledge, 
so that a letter was written to Mr. Gwaltney, at that time the Alabama 
superintendent of insurance, informing him that there was probably 
something to be looked into in the case of one of his local companies, 
the Royal American, and that he ought to let the Royal American be 
examined. 

Senator O’Manoney. By whom was that letter written ? 

Mr. Orro. I believe it was written by the Idaho commissioner. I 
would have to look that up but that is my recollection. 

Senator O’Manoney. Will you please look it up? 

Mr. Orro. Yes. 

Senator O’Manonery. And put the correct name in the record? 

Mr. Orro. Right. And on August 12, 1955, Mr. Gwaltney replied: 

Royal American will be examined by the Alabama Insurance Department if 


and when I see fit to call it, which examination will not be a convention ex- 
amination, and this examination will be effected by me at the time I so desire 
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to examine this company. Personally I do not think we will find any irregu- 
Jarity in Royal American. 

And 5 months later the company went into receivership. 

Senator O’Mauoney. Is this still possible? . 

Mr. Orro. Yes, sir; no conditions have changed since that time. 

Senator O’Manonry. Is it due to the weakness of State law or 
State machinery ¢ é 

Mr. Orro. It is due, sir, to the inadequate financing of most State 
insurance departments, which in turn leads to a weakness of staff per- 
sonnel in many State insurance departments. It is also due to the 
unsatisfactory nature of many State insurance codes. 

Senator O’Manonery. The insurance commissioner of Alabama, ac- 
cording to your statement, wrote a letter to the commissioner who had 
previously called his attention to the situation with respect to this 
particular company, that he himself would conduct the investigation 
when and if he deemed it pleasant todo so. He also said, as you read 
the letter, that the examination would not be a convention examina- 
tion. That I assume was the convention of State examiners, a group 
of State examiners. Is that what is meant by convention examina- 
tion ? 

Mr. Orro. A convention examination is one that involves action 
by more than one State at a time. In other words, he was saying 
that Royal American was his bailiwick and he was not going to have 
a group examination with other States. 

aster O’Manoney. Is this group examination a common prac- 
tice? 

Mr. Orro. Yes. 

Senator O’Manonry. Is it set up by the uniform State law? 

Mr. Orro. As to that, sir, I cannot answer at this time. 

Senator O’Manonry. Do you know whether it is set up by separate 
State law ? 

Mr. Orro. I know that it is conducted by agreement among the 
commissioners of the States affected, and that the procedure for this 
has been very well worked out by the National Association of In- 
surance Commissioners. The extent to which it has been embodied in 
State law, however, I do not know. 

Senator O’Manonry. It may be operating without the benefit of 
State law, just by agreement through the national association ? 

Mr. Orro. Conceivably. 

Senator O’Manoney. So that the National Association of Insur- 
ance Commissioners operates a special position in the regulation of 
insurance, that is not necessarily authorized by State law, and cer- 
tainly is not authorized by any Federal law. 

Mr. Orro. That is correct. 

At the present time, some 10 years after the expiration of the Mc- 
Carran Act moratorium, it should be possible to reach some sort of 
conclusion as to whether the present system of regulation is accom- 
plishing its nominal objectives. 

Mr. McHven. Doctor, before you leave that question, the subject 
of the Inland Empire, do you know whether or not there has been 
any statement as to the estimate of just what the cost to the public 
has been as a result of the scandal that was involved there? 

Mr. Orro. Mr. Steinberg’s statement was $20 million. 
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Mr. McHven. It has also been claimed that the convention system 
of examinations, just as individual State examinations, may be 
basically affected because of the ability of companies to transfer 
assets to subsidiary or affiliated corporations in other States out of 
reach of the States that are conducting the examination. Do you 
know whether or not this fact has been so? 

Mr. Orro. It certainly occurred in the particular case that we have 
been talking about; yes. There was a great deal of shuffling of assets 
and I do not believe that it has been disentangled to this day. 

Senator O’Manonry. That shuffling of assets is certainly an aspect 
of interstate commerce; isn’t it ? 

Mr. Orro. Indeed, it is. 

At present it should be possible to reach some sort of conclusions 
as to whether the present system of regulation is accomplishing its 
nominal objectives. 

Does it eliminate monopolies ? 

It has rather been argued that the system tends to shore up or even 
create monopolies by authorizing otherwise illegal practices through 
specific legislative grant. 

Does it encourage competition ? 

It can certainly be said that nothing could have been more stimu- 
lating to competition in 1945 than unfettered application of the Fed- 
eral antitrust laws. It was fear of competition, not desire for com- 
petition, that led to the commissioner’s-all-industry laws and their 
permission of concerted action in fixing rates. 

The independent insurance companies which, under the old way 
of doing things, had been free to use their own rates, found them- 
selves entangled in apparently endless litigation and administrative 
review under the new system. 

Several instances of this sort of thing were cited by Mr. McHugh, 
the counsel of this committee, when he outlined the reasons for the 
1958 investigation: principally the disillusioning experiences of the 
Insurance Co. of North America and Allstate in trying to file 
deviations. 

But the bureaus have not been the only means of restricting com- 
petition: attempts have also been made to press State legislatures into 
service. 

In New York a bill to prohibit deviations and independent filings 
was recently defeated; in Mississippi a bill was proposed under which 
the State insurance commissioner would promulgate automobile rates, 
with no deviation allowed; in Kentucky similar bills appeared. 

Most of these repressions of competition (or attempts at it) have 
been based on the alleged evil of competition in insurance rates. 

But it does not appear that either practitioners or academicians have 
yet subjected the ratemaking doctrine to much analysis. The whole 
lot of statements about the necessity of concerted ratemaking stands 
or falls on a proposition which is quite subject to empirical verification; 
namely, that no responsible system of insurance can exist without 
eliminating price competition. 

Standard discussions of ratemaking are full of statements that com- 
petition can be allowed to set prices for filling stations but not for 
insurance, since competition among insurers would bring on rate wars, 
force rates below safe levels, and so fail to give policyholders the 
security they thought they were buying. 
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Companies would be too optimistic about future losses; they would 
cut rates; other insurers would follow suit; the financial integrity of 
the insurances would be undermined; and claims would not be paid. 

This point of view holds, then, that no responsible system of insur- 
ance can do without the benefits of rate regulation; rates made in 
concert. 

It bears a resemblance to the once strongly maintained idea that 
the flight of heavier-than-air bodies was aerodynamically impossible. 

Only one aircraft need fly in order to prove the error of the idea. 
So the case for the absolute necessity of rate regulation collapses when 
it is pointed out that not only are major classes of insurance in the 
United States (for example, life and accident and health insurance) 
written without benefit of such regulation, but that another country, 
England, has a cleaner record in insurance operations, and yet does 
not have governmental regulation or supervision of rates. 

Senator O’Manoney. Would it be possible for you, Doctor, to sub- 
mit to this committee a list of the prominent names of persons in the 
insurance industry who have been making such statements as those 
referred to by you in the sentence—and I am quoting now from your 
statement : 

Standard discussions of ratemaking are full of statements that competition 
can be allowed to set prices for filling stations but not for insurance, since 
competition among insurers would bring on rate wars, force rates below safe 
levels, and so fail to give policyholders the security they thought they were 
buying. 

I would like to have a list of those who themselves will sponsor such 
statements. 

Mr. Orro. Yes,sir. That isa paraphrase of statements that appear 
in standard textbooks on insurance, and that particular one that you 
just read is a paraphrase of the statement which appears in Mehr and 
Cammack, “Principles of Insurance.” 

Senator O’Manonery. Are there any persons in insurance companies 
and among the State commissioners or in State insurance bureaus who 
make such statements ? 

Mr. Orro. I think, sir, that you will find that this represents the 

oint of view of most senior executives in the insurance business, and 

think you will find that they are very sincere in holding this point 
of view. 

Senator O’Manoney. I am not questioning their sincerity, but I 
do want to know their identity. 

Mr. Orro. Right. I think they are mistaken, but I do think they 
are sincere. 

Senator O’Manoney. Can you help us—— 

Mr. Orro. Yes, sir. 

Senator O’Manoney (continuing). In getting the identity of these 
individuals? 

Mr. Orro. I will be very happy to, sir. 

Senator O’Manoney. Thank you, sir. 

Mr. McHvueu. Professor Otto, would that paragraph be a fair sum- 
mary of the findings of the so-called Morrill committee which looked 
into ratemaking practices ? 

Mr. Orro. I think that paragraph summarizes the standard doctrine 
on this particular subject which is held among senior executives of 
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the insurance business in the United Statesnow. I think it is mirrored 
in aimost all official statements. 

You will find a statement similar to this in the discussion of the neces. 
sity of ratemaking which appeared in the monumental seven-volume 
work published by the New York State Insurance vere which 
is entitled “Examination of Insurance Companies,” but which is ae. 
tually a comprehensive survey of the insurance regulatory process at 
the State level in the United States in the middle of the 20th century, 

Mr. McHveu. Have you ever had occasion to examine the kind of 
factual findings which the Morrill committee made to support the con- 
clusions it drew ? 

Mr. Orro. Yes. 

Mr. McHoueu: From your analysis are you satisfied that those 
factual findings supported those conclusions? 

Mr. Orto. They id not convince me. 

An attempt of sorts has been made to explain the contradiction from 
time to time. In its most usual form the ene says that the 
English system is all very well for the English, but is strictly not for 
export. 

It concedes that the requirement of complete public disclosure 
coupled with complete truth works well but then suggests that the 
US. temperament (whatever that means) is so different that such a 
system would simply not work in this country. 

As a matter of fact, the existence of English minimal regulation is s0 
upsetting to the defenders of the U.S. present kind of regulation that 
it has been denied diplomatic recognition by most writers on the 
subject. 

With minor countries and minor concepts, lack of diplomatic recog- 
nition works pretty well: with major ones the result is like declining 
to recognize the existence of a bear in the room. 

As a result, an occasional proper study is made. In 1948 the New 
York Insurance Department released such a study, by Alfred J. Boh- 
linger and Thomas C. Morrill. 

It was an outgrowth of the scrutiny each insurance department 
gave itself after the passage of the McCarran Act to see if it would be 
possible to get along with fewer insurance laws rather than passing 
more. 

This study concluded that the English system was “too mature” 
for the United States; that management of insurance companies in this 
country would have to be cultivated carefully for several generations 
more before anything like the English system could be attempted 
with them. 

The successful avoidance of losses to policyholders in England was 
remarked and explained in terms of the unwritten mutual assistance 
pact among insurers. 

Immediate and unobtrusive help given an insurer in financial dif- 
ficulties has the effect of avoiding public alarm, providing collective 
security, and diminishing the likelihood of governmental inquiry 
or tightened regulation. 

From the other side of the water, the system used in the United 
States has baffled observers in England and on the Continent. 

They do not understand how insurance company management can 
prevent unsound underwriting practices if it does not have any control 
over rates or classifications. 
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The consensus in the London market (on which the insurance mar- 
ket in the United States still depends quite heavily) grew to such an 
extent that underwriting commitments for risks in the United States 
were drastically curtailed in 1957 and 1958. 

Many binding authorities were withdrawn and the number of lead- 
ing underwriters on American business drastically reduced. A feel- 
ing began to be expressed in 1958 that the insurance people in the 
United States did not seem able to put together a workable property 
and casualty insurance structure. 

As to the prohibition of unfair competition by the present system of 
regulation, the unfair methods of competition which irritated the busi- 
ness community for many years have been the subject of extensive 
comment and discussion. 

These include false advertising, commercial bribery, espionage, 
false and disparaging statements about competitors, misrepresenta- 
tion, and the like. 

The adoption of “Little FTC Acts” by the States, with special refer- 
ence to insurance, undoubtedly did help in curbing such abuses. 

Specific insurance unfair practices were named in the State acts: 
rebating, discrimination, “twisting,” coercion, and falsification. Nev- 
ertheless, the abuses continued to be quite prevalent. No adequate 
statistics exist with respect to the incidence of unfair practices in 
insurance over the country: Most State insurance departments are so 
understaffed and so poorly supplied with funds that they are neither 
able to record complaints fully or to make proper investigations and 
enforce remedial action. 

The achievement of stability in insurers—that is, the ability of 
insurers to pay claims as claims are made—is recognized as the prime 
objective of insurance regulation. 

Tt might be thought that the present system, with its large and com- 
acti assortment of safeguards, had been able to achieve total 
stability. 

istead, the last decade has seen an outbreak of insurance scandals 
that equaled the worst of the 19th century. The public was separated 
from millions of dollars in a single chain reaction: Louisville Fire 
and Marine, Inland Empire, Royal American, William Penn, and that 
whole chain. 

At the same time a long series of Texas insurance companies began 
to expire, most memorably the Insurance Co. of Texas. 

And at the local level small reciprocal exchanges and county mutuals 
ran out of money and closed their doors. 

These cases were examples of remarkably poor supervision; the 
condition of the companies involved was common knowledge among 
persons in the insurance business long before they collapsed. 

These failures are classic examples of one weakness of the present 
system. If companies are examined one at a time and at discrete 
intervals, it is obvious that a person who controls several companies 
can manipulate a small amount of sound assets in such a way that, 
whenever a company is examined, its assets will be in good order, al- 
though all of the other companies in the group may be technically 
insolvent ; then, when the next company is examined, the sound assets 
have been transferred to it. It is in excellent condition and all of the 
other companies are technically insolvent, 
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In this fashion it is possible to make one decent capitalization serve 
for any number of companies, provided only that no two companies 
are examined at the same time. siti 

Given the large number of companies in the United States and the 
small number of examiners, it is extremely unlikely that two com. 
panies of the same group would be examined at the same time if the 
are not known to be linked and if their States of domicile differ. 

Another weakness is the fact that it is possible to manipulate or 
drain assets from companies by means of reinsurance. A given com- 

any may pay a large reinsurance premium to a second, which trans. 
ian it to a third, which passes it to a fourth. At some point in the 
chain the money becomes converted into low-quality securities at par, 
and so passes into the hands of the unscrupulous promoter or com- 
pany wrecker. aa 

A third source of weakness lies in the fact that the majority stock- 
holder of an insurance company is in a position of great leverage in 
getting the company’s officers to do what he wants. 

They are, of course, under no legal obligation to obey a majority 
stockholder in anything: a stockholder has certain definite rights, but 
telling company officials what to do is not one of them. 

In practice, however, a situation develops in which the company 
officials do what they are told because they recognize that the majority 
stockholder in effect owns the corporations and can remove them at 
his pleasure. The officials do, then, end by being held completely to 
blame for the collapse of their company, while the stockholder whom 
they foolishly obeyed makes off with the former assets of the company. 

A fourth weakness is bound into the structure of the process of in- 
surance company examination. That process was designed to protect 
the public and the policyholders by safeguarding the stability of the 
insurer. In action it has not infrequently contributed to an insurer's 
collapse through a historical vestige: the practice of charging the 
insurance company being examined the full cost of that examination. 
There is a sort of superficial logic to such an arrangement, but its basic 
foolishness becomes apparent by suggesting its use in the investigation 
of individual income tax returns. 

Any taxpayer in the country could think of reasons for impeaching 
the justice of being billed $2,000 for the Internal Revenue Service's 
detailed scrutiny of his last return: the same objections can be made 
to the custom of charging insurers for their own examinations. The 
effects of the practice are particularly bad when the examination is 
most needed and most protracted; that is, when the insurer is newly 
organized or is financially straitened. 

A good case could be made for examining a new insurance company 
every 6 months during its first 2 years of existence and once a year 
for the next 3. 

Under the present system, the cost of those seven examinations would 
cast many of the young insurers into insolvency; so a small company 
newly organized is given the same number of examinations as a 100- 
year-old colossus—one in 5 years for fire companies; one in 3 for 
casualty companies. 

For even the most honestly operated company, however, the conse- 
quences of the present examination system are bad if financial diffi- 
culties arise : the number of examiners used is increased and the length 
of time they spend with the company is protracted. 
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The poor insurer is, therefore, not only called upon to pay a large 
sum of money when he can least afford to do so, but discovers that the 
sum itself has substantially increased over what he had paid in the 

ast. 

Many thousands of dollars are involved in a conventional examina- 
tion: senior examiners get about $250 a week all told. And if the 
company has its home office in an attractive resort area, the examiners 
tend to stay on for some time. 

In view of the fact that most insurance departments’ budgets run 
under 5 percent of the amount of premium taxes which they collect, it 
would seem logical, simple, and equitable for the departments to pay 
the costs of examination from those revenues. The only objective made 
to that suggestion in the past has been the political difficulty of getting 
legislatures to appropriate any more of the premium taxes for the use 
of the State insurance department. 

Such an answer is equivalent to saying that the States want to tax 
insurance companies but do not want to give them good regulation. 

A final major weakness lies in the fact that insurance commissioners 
can effectively regulate only admitted companies or licensed and con- 
scientious surplus line agents. 

The commissioner of one State can do nothing about the activity of 
a large agent in a distant State who writes insurances in nonadmitted 
companies. The agent is beyond the reach of the commissioner; the 
company is beyond the reach oef the commissioner. About all he can 
do is to make it difficult for a policyholder of such a nonadmitted car- 
rier to collect his loss. That sort of policyholder harassment is actu- 
ally carried on by some commissioners but is of no partcular value to 
anyone and is of dubious legality in view of the practice’s interference 
with the individual’s right of contract. 

This point, while even today occasionally contested by some com- 
missioners, is well settled in constiutional law. The courts have laid 
down three basic doctrines about it: individuals have the right to buy 
insurance outside the State in which their property is located and cor- 
respondence from within that State to insurers outside it is legal; 
contracts of insurance written outside a State are valid within it; 
and the State cannot tax the premiums involved. 

Attempts of States to destroy “nonadmitted” business by taxes and 
fines have repeatedly been struck down as violating the 14th amend- 
ment: Ad/geyer v. Louisiana, 165 U.S. 580; Hammond v. International 
Railway Co., 116 N.Y. Supp. 854; St. Louis Cotton Compress Co. v. 
Arkansas, 260 U.S. 346. In this area of insurance, therefore, no formal 
governmental regulation exists: the States cannot act in it and the Fed- 
eral Government does not act in it. 

These are some of the weaknesses inherent in a regulatory system 
that is inadequately financed, weakly staffed, and quite confined in its 
area of operation. 

But recently a new kind of damage has appeared, in which insur- 
ance commissioners have destroyed insurers’ property or even de- 
stroyed the insurer. In some cases the commissioners have absent- 
mindedly put insurance companies out of business by requiring the 
cancellation of quota share reinsurance treaties. The cancellation 
of such treaties has a depressing effect on surplus because of the fact 
that insurers have an equity in their unearned premium reserves. 
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Mr. McHveu. Doctor, I wonder if you would explain what you 
mean by “quota share reinsurance treaties” ? 

Mr. . It is one in which the insurance written by the company 
being reinsured, the ceding company, is simply split into a number of 
parts, and those other parts are insured by some other insurer. In 
other words, if this paper represents a million dollars’ worth of fire 
insurance and the company wishes to write only half that amount, it 
can remove half of it and pass it on to a reinsurer. 

So if a fire occurs on an individual property and costs $1,000, half 
of that would be paid by each of the two companies, although the 
policyholder would have only one on. So that is a quota share 
treaty, and it is particularly helpful to smaller and newer companies 
because of the fact that it enables them to recoup some of their ex- 
penses without placing a strain on the unearned premium reserve. 

It costs a company money to write business in excess of what it has 
been writing, The exact amount depends on what State it is in and 
what kind of business it is writing. But as a rule of thumb you can 
say that it will cost a company about 30 cents to write a dollar’s worth 
of insurance, if this represents an increase over its normal writings, 

So on that basis quota share reinsurance is often used for not only 
actuarial soundness in spreading the risk further, but also in order 
to avoid too depressing effects on surplus through the unearned pre- 
mium reserve. 

So it is quite possible that a small company with a surplus say of 
$200,000 would, if required to cancel all of its quota share reinsur- 
ance treaties, find itself with a negative surplus of $200,000 and thus 
be forced out of business. 

Mr. McHveu. Will you continue please? 

Mr. Orro. In other cases, the commissioner has arbitrarily held 
rates below expenses, thus impairing the carrier’s financial stability. 
In this fashion, Associated Hospital Service, the New York City Blue 
Cross plan was forced to lose money at the rate of $3 million a month, 
depleting its surplus from $20 million on September 30, 1957, to very 
little by the middle of 1958. 

Then the New York department allowed a 22 percent increase in 
the rates charged. At about the same time the same department en- 
gaged in a similar maneuver with respect to automobile liability rates, 

It is difficult to see how these antics help to achieve the objectives 
of a regulatory system. 

From what has been said, it is apparent that substantial improve- 
ments in our insurance regulation are possible. On the part of the 
States the improvements are fairly obvious: more funds for opera- 
tion, better personnel, less politics, adequate staffing, abandonment of 
impossible tasks, and improvement of administrative procedures. 

But the greatest room for improvement lies in the part played by 
the Federal Government in the regulation of insurance. At present 
Federal control has been manifesting itself rather whimsically. The 
Federal Government could improve its role in the regulation of in- 
surance and help the business solve some of its difficult problems by 
setting up a separate and parallel system of regulation applicable 
only to specially chartered national insurance companies. 

The analogy of insurance with banking is a fairly obvious one: both 
are financial institutions and both share many characteristics of op- 
eration. 
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Banks in the United States are either State banks or national banks. 
If a particular bank is a State bank, it. receives its charter from the 
State of incorporation and operates under the banking laws of that 
State. If it is a national bank, it receives its charter from the Fed- 
eral Government and is regulated by a Federal official, the Comp- 
troller of the Currency. A State bank may or may not be a member 
of the Federal Reserve System: a national bank must be. 

It would appear reasonable for an insurance company to have a 
choice between being a State insurance company under State regula- 
tion or a national insurance company free of State regulation and 
answerable only to a single Federal supervisory authority. 

The requirements for being a national insurance company could be 
quite rigorous: suggestions have been made that the minimal capitali- 
zation could be as much as $10 million in policyholders’ surplus. 

The Federal regulatory authority could, if it were well advised, 
confine itself to financial regulation of the kind familiar in the bank- 
ing field rather than being trapped in the present morass of form and 
rate regulation. 

The national insurance company would, therefore, be free to use 
whatever forms and rates it wished. It would be subject to continuous 
and rigorous examination by the Federal supervisory authorities. 

At the least hint of irregularity, the inspectors could move in. At 
the first sign of surplus going below a safe margin (which margin 
could be set in the millions of dollars) an examiner could begin to live 
with the company and, if necessary, suspend it or liquidate it, 

One of the requirements for obtaining a Federal charter might 
even be the establishment by a company’s articles of incorporation of 
a relationship which laymen take for granted but which does not 
now, in law, exist: the trusteeship nature of an insurance company’s 
operations. 

At present the legal relationship between insurer and policyholder 
is that of conditional debtor and conditional creditor. Were this by 
specific agreement changed to trustee and beneficiary of trust, many 
of the notorious insurance scandals of recent years would either not 
have occurred at all or would have resulted in the plunderers going 
to jail. 

Breaches of trust are fairly clear cut, quite dissimilar to the in- 
volved and turgid relationships the courts now see in insurance frauds. 
Under the altered relationship, with each stockholder a trustee as well 
as each director and officer, no sale of an insurance company’s stock 
could be effected without the prior approval of the Federal insurance 
commissioner, since a trustee may not at will divest himself of his 
trust. 

Mr. McHvuen. Professor Otto, do you know how much regulation 
the States have of the business of transferring stock in insurance 
companies ? 

Mr. Orro. None. There are, of course, regulations which apply to 
floating new issues of stock and all of those would apply in the case 
of an insurance company, just as the SEC requirements would apply 
in the case of a public offering that fell within the province of the 
SEC. 

There are, however, no special regulations and no provisions of the 
State insurance codes which have to do with the buying and selling 
of stock in insurance companies. 
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Mr. McHvueu. However, there are regulations, laws of the States, 
whereby acquisition of stock interest by an insurance company in an- 
other competitor may come within the ban of their antimerger statutes, 

Mr. Orro. Yes. 

In addition, such companies could form or have formed for them 
a type of safeguard similar to the Federal Deposit Insurance Cor. 
poration. 

That is, each national insurance company would be required to pay 
a percentage of its premium volume (naturally quite small) to a 
central fund which would reimburse policy holders of liquidated com- 
panies if such companies did not turn out to have enough assets. In 
this fashion, failures like those mentioned earlier would have been 
harmless for policyholders of national insurance companies. 

Mr. McHveu. Dr. Otto, with reference to the British system which 
you have described earlier, i is there any comparable method in Eng- 
land for the pooling of resources for the purpose of bailing out a 
company which has become insolvent ? 

Mr. Orro. There is in practice, but this is not something imposed 
onthe companies. It isa voluntarily assumed obligation of the com- 
panies among themselves, so that in practice when one gets into finan- 
cial difficulties the other companies step in and see to it that public 
scandal is avoided. 

Mr. McHven. And has this pretty effectively prevented or elimi- 
nated insolvencies ? 

Mr. Orro. As I remember it, the last British company that became 
insolvent did so during the great depression, whereas we have had 
quite a few since then. 

Instead of the present complex and unsatisfactory set of controls, 
the Federal regulatory authority could use a single point of control: 
the financial integrity of the insurer. 

By setting high standards and enforcing them rigorously, there 
would be no need for endless regulation of minute details. Such a 
system could accomplish simply and inexpensively all the objectives 
of a regulatory system. 

Rate regulation would be accomplished by the forces of competi- 
tion traditionally relied upon by the United States instead of by 
bureaus vested with exemptions from the operation of the antitrust 
laws. In this way the unsatisfactory results produced by the present 
regulator y system can be improved. 

Senator O’Manoney. Any other questions, Mr. McHugh? 

Mr. McHueu. Dr. Otto, I have noticed that in your analysis 
and in your criticism of the kind of State regulation, you have made 
no reference to the licensing authority and the use of that by the 
States. Do you have any views concerning the manner in which the 
licensing authority of the States has been used to limit freedom of 
entry and to further restrict competition 

Mr. Orro. There have been quite a few cases that have attracted a 
certain amount of attention in recent years of that sore of thing, not 
under the present commissioner, but under the previous commis- 
sioner in Illinois. It was generally felt that a company wishing to be 
admitted into the State of Illinois would have to go through certain 
formalities involving the services of a particular law firm. 
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This was the subject of a rather impassioned series of articles in a 
St. Louis newspaper a couple of years ago, and the situation much 
improved thereafter. a 

Similar allegations have been made concerning other States. 

Occasionally in looking through insurance company statements, 
the ones that are filed with insurance commissioners, not the ones that 
are published for general consumption, I was amused to see that some 
have quite a few listings under miscellaneous expenses which they 
mark as “fees to obtain admittance” to such and such a State. 

The extent to which such fees are necessary and proper and the ex- 
tent to which they are exorbitant and improper 1s not of course a 
determination that I am able to make. However, there is a general 
feeling on the part of insurance companies management that it is 
rather difficult for a younger company to secure admittance to various 
States, and I have even heard a value placed upon a bare charter 
which, however, was in, let us say, 14 or 15 States, and the valuation 
that was placed on this company being in that many States, quite 
apart from any assets that it might have, was in the neighborhood of 
$100,000. 

So it would appear that the process of securing admittance to vari- 
ous States is difficult enough, long drawn out enough, and expensive 
enough so that being in a large number of States has itself a large 
cash value. 

Mr. McHveu. Is there any evidence that the denial of licenses has 
been for the reason that the Commissioners desired to protect domestic 
insurers from the competition of State insurers ? 

Mr. Orro. I have heard such sentiments expressed freely to the effect 
that “We have enough companies in this State to write all the business 
that there is in this State and there is no point in admitting any more.” 
Even the persons who made such statements, however, do admit addi- 
tional companies. I know of no commissioner who has simply closed 
an iron gate on the basis of feeling that way and refused to admit any 
company. 

Mr. McHucu. We have been told that the California type of rate 
regulation has permitted greater rate flexibility and allowed for more 
competition in rates. I wonder if you could describe briefly for the 
committee how the California system has worked and whether this 
has been in fact the result ? 

Mr. Orro. As a result of the laws passed during the moratorium 
period, each State picked the specific kind of regulatory pattern with 
respect to rates that it wished, and the California pattern was the 
least restrictive of any adopted by the States. 

In effect: it allowed the insurer to file whatever rates he wished, and 
in practice it has certainly worked to stimulate competition. 

Mr. McHucu. Do those rates automatically become effective upon 
filing ? 

Mr. Orro. Yes. They are merely information filings. Certain 
other States have similar conditions with respect to certain classes. 
For example, in the State of Missouri there is no requirement of filing 
casualty rates. A company can use whatever rates it wishes without 
even filing them. However, in practice most companies do file rates, 
and then adhere to them. 
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Mr. McHveu. Do I understand you to say in Missouri there is no 
requirement for casualty filings ? 

Mr. Orro. That’s right. We have very rigorous fire rating laws, 
but a liberal casualty rating law. 

Mr. McHvuexu. What would account for the stricter control of fire 
rates than in the case of casualty in Missouri? 

Mr. Orro. Historical accident. The original impetus for rigorous 
control of rates did begin with fire companies rather than casualty 
companies, so this historical accident is crystallized at present in the 
Missouri code. 

Mr. McHvueu. Would you happen to know whether under a system 
of rate regulations such as is employed by California that the insurer, 
upon the filing of his rates, must also make his statistical support for 
those rates ? 

Mr. Orro. It is my recollection that he does not file statistical ex- 
hibits at that time, but I am not an expert on the California system. 

Mr. McHuen. You made reference to some of the difficulties of 
companies under the model rate laws seeking to deviate. Would you 
tell the committee how long the deviating rate remains in effect after 
it has been approved, and what opinion if any you have concerning 
this practice ? 

Mr. Orro. Well, this whole matter of filing deviations, obtaining 
deviations, using them, then having them rejustified at the end of a 
year or so and having to file them over and over again and justify 
them over and over again does seem a very foolish practice. 

Mr. McHucen. In other words, this deviating rate 

Mr. Orro. It must be rejustified. 

Mr. McHveu. At the end of each year? 

Mr. Orro. Yes. 

Mr. McHven. And does this mean a formal hearing before the in- 
surance commissioner to justify that ? 

Mr. Orro. I suppose that that would be up to the commissioner. I 
don’t know how many of them require formal hearings and how many 
of them simply allow deviated rates to continue indefinitely. But 
certainly it could rquire formal hearings. 

Mr. McHven. Do you know whether or not at that time when the 
year has expired and the time for justifying the rates is up, and the 
bureaus are notified of this, whether or not they have an opportunity 
at that time to come in and express any opposition to these rates? 

Mr. Orro. I don’t know the extent of notification, but I am quite 
sure that the bureaus keep very close attention to that sort of thing, 
and express their feelings whenever they can. 

Mr. McHvuen. Do you have any reason to know whether or not the 
cumbersomeness which you have described in the deviation procedure 
has in fact discouraged companies from deviating ? 

Mr. Orro. Yes, in our own State of Missouri there are some com- 
panies that were very much interested in coming into the State and 
writing at a deviation, but after many conversations they gave the 
thing up. It was just too complicated. 

Senator O’Manonry. Dr. Otto, I think your statement is very 
thought provoking. It has been prepared with great diligence, and 
obviously you have a very excellent background to present your views 
on the regulation of insurance. 
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Your paper, as I listened to it, was full of suggestions as to what 
might be done. The picture that you draw is that of diverse State reg- 
ulation in great detail, which makes it difficult for the States to regu- 
late without attempts to set up a national authority, as, for example, 
the National Association of Commissioners. That is obviously an 
attempt by the State commissioners to repair the defects of individual 
State action by creating an association in which the commissioners in 
the several States can get the benefit of the experience of commission- 
ers in other States. 

Then you speak of the difficulties that are suffered by insurance 
companies because of their great problem of conforming to these vari- 
ous diversities in the regulatory systems of the Commission, and the 
lack of State financial support to the State insurance bureaus in many 
cases to do the job which ought to be done, thus bringing about a situ- 
ation in which the National Association of Commissioners, unable to 
finance itself adequately to gather statistics, is frequently compelled 
to rely upon the insurance companies to provide the statistics upon 
which it reaches its conclusions. 

On almost every other page of your statement here this morning 
there are sentences which bring to mind the possibility of Federal law, 
because of this obvious gap. Do you agree with this brief summary 
of part of what you have said ? 

Mr Orro. Very definitely, sir. There are many areas in which 
there is at present no effective regulation. There are other areas in 
which there is too much regulation of things that are minor, periph- 
eral. I would say that it is fair to characterize the situation of 
an insurance commissioner of a smaller State as a little like a police 
chief in a town of 200,000 persons. If the police chief has only him- 
self and two constables, he may have a whole shelf of ordinances to 
enforce and he may be responsible for all manner of things involving 
the public order and peace, but he simply cannot get the job done. 

And most State insurance departments don’t have enough money 
and don’t have enough personnel to do the things which by law they 
are supposed to do. They try, but they can’t get the job done. 

Senator O’Manoney. You suggested toward the end of your state- 
ment that it might we well if a system of Federal charters was estab- 
lished by which sound fiscal structure could be encouraged for com- 
panies engaged in national insurance, and by which they would 
thereby be relieved of the conflicting details which you say exist in 
the present machinery. 

Could you amplify that suggestion ? 

Mr. Orro. Yes, sir. Historically there was quite a movement in 
the insurance business for Federal regulation, and it probably reached 
its climax in 1905 and 1906 under Senator Dryden, who introduced 
two bills for Federal regulation, and at that time a great many com- 
panies were for such a thing. 

The bills were not passed at that time, chiefly because of the fact 
that everyone pointed to the clear-cut decision of the Supreme Court 
that the insurance was not interstate commerce, which decisions had 
been uninterrupted over a series of many years, and consequently said 
that to pass bills in an area which the Supreme Court had clearly 
ruled out would be improper. 

Senator O’Manoney. Of course that no longer exists? 
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Mr. Orro. Yes. After 1944 that previous major support for a Fed- 
eral system for regulation seems to have evaporated. 

Senator O’Manoney. The reason for that, I suppose, was the pas- 
sage of the McCarran Act. When that law was passed, the intent 
of Congress was to give the States the opportunity to maintain State 
regulation close to the people, which would at the same time prevent 
abuses. Your testimony today indicates very clearly that in your 
opinion these abuses have not been abolished. F 

Mr. Orro. Yes. 

Senator O’Manoney. Abuses do exist, do they not? 

Mr. Orro. Yes, sir, and if this Federal insurance system—let’s say 
a Federal insurance board—were set up, in addition to what has been 
mentioned before, there are a number of other significant things they 
can do. For example, I feel that for many years there has been a 
need in the United States for an insurance facility similar to the 
rediscounting operations of the Federal Reserve System. Reinsur- 
ance is essentially a banking operation, and at present the reinsurance 
companies in this country to a limited and imperfect extent do what 
might be called the equivalent of bank rediscounting. 

That is, they accept facultatively risks that do not fall under treaty 
terms, but which are actuarially sound. Now then, at present under 
the existing arrangements, a risk of that kind must be shopped around 
at great length until enough reinsurers are found to accept it. 

However, if there were a Federal insurance board, it might wish, 
among other things, to set up an insurance exchange that would be a 
real insurance exchange instead of an office building with insurance 
offices in it. An exchange of that kind need be no more than a large 
room to which representatives of members companies would be ad- 
mitted in order to exchange reinsurance. 

Also, a Federal insurance board could carry on a certain amount of 
research into insurance problems, just as the Federal Reserve Board 
does in banking. That maintains time series, makes up analytic re- 
ports, and carries on a continuous program of research and develop- 
ment. 

Senator O’Manoney. Of course, there has always been a reluctance 
in Congress to pass laws establishing new Washington bureaus or new 
laws that would appear to take away from the States certain funce- 
tions which are presumed to have been theirs by right of the Constitu- 
tion itself to reserve those powers. But we are living in an age in 
which a great change has come over the national economy and the 
local economy too. National business in every line of activity is over- 
coming local business. Mergers in industry, mergers in banks, mergers 
in insurance companies, all are having the tendency to destroy the free 
enterprise system. I pointed out the other day in debate on the floor 
on the bank merger bill that under the present banking concentration 
orocedure of mergers, absentee ownership is being built up. Local 
bens are being pushed out of business, and free enterprise in the 
States is coming to the doors of the Treasury in Washington to beg 
for Federal loans to give them credit. 

So in 1952 the Small Business Administration was liquidated. It 
had to be reestablished, because there was so much demand. And in 
the period from the reestablishment of the Small Business Adminis- 
tration in September 1953 through April 1959, about $750 million was 
loaned from the Treasury of the United States by the Small Business 
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Administration to more than 15,000 applicants all over the United 
States. So the Government was forced to go into the business of 
banking. We hear denunciation of socialism and socialistic enter- 
prise, | but because of concentration in private enterprise, the Govern- 
ment is driven into an obviously private business by reason of this 
concentration, having to loan to small plants. 

Now the question is, What if anything should the Federal Govern- 
ment do now to make certain that well-recognized abuses in the insur- 
ance business are made impossible? 

Perhaps there still exists in this situation the inherent and tradi- 
tional antipathy to building up Federal authority, but when it comes 
to protecting the rights of the people, it might be that Congress 
would not. be so reluctant, in insurance, since the McCarran Act was 
obviously one to see how the States could do it. 

You spoke, for example, about the shifting of assets. What about a 
Federal law which would require a Federal charter for any corporation 
attempting to set up a subsidiary insurance corporation to which these 
assets could be transferred? In other words, a law which would pro- 
hibit the creation of a subsidiary system by which assets could be 
switched from one company to another to deceive the State commis- 
sion. The shifting of assets obviously would be an action in interstate 
commerce. 

Mr. Orro. Such a law of course would be remedial in its effects. 
It would make that kind of abuse much more difficult. This, of 
course, gets into the general area of antitrust policy, and I have long 
thought that it would be rather easy to accomplish the samc result, 
not by adding words to the existing body of law, but by simply re- 
moving a few. And if the wording of the Clayton Act were modified 
so that the phrase “where its effects would be substantially to lessen 
competition” were simply removed, then that would turn a condi- 
tional prohibition of stockownership into an absolute prohibition of 
stockownership on the part of one corporation of another. 

It would involve a great many readjustments in the economic life of 
the United States but I think from the standpoint of antitrust it 
would be a large step in the right direction. 

Senator O’Manoney. My comment on that would be that when you 
seek reforms, you are wiser to concentrate on the particular reform 
you have in mind than to suggest a statutory approach which would 
cover a great many other cases altogether outside of the particular 
abuse you want to correct. The Clayton Act applies to all sorts of 
businesses. I think if anything were to be done about insurance- 

Mr. Orro. Yes. 

Senator O’Manoney. It ought to be restricted to insurance itself. 
How about the authority of the Federal Government to then gather 
insurance statistics which would be available to all State commission- 
ers? Would that be helpful ? 

Mr. Orro. It would depend entirely, of course, on what sort of 
statistics they were and how they were gathered. There are major 
statistical organizations at present that compile and disseminate in- 
formation about the financial condition of companies. There are 
many organizations which are devoted to gathering, compiling, and 
disseminating actuarial information of one kind or another. All of 
the rate bureaus fall into that classification. So if the Federal Gov- 
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ernment were to go into these areas, it would probably supplant the 
existing organizations. 

Senator lasen: I didn’t understand that last point. 

Mr. Orro. If the Federal Government went into the business of 
gathering and consolidating and collating and disseminating statis- 
tics, it would be probably displacing some of the existing organiza- 
tions. 

Senator O’Manoney. You have criticized the State rating bureaus 
for their procedures, which seem according to your point of view to 
be designed to prevent deviations. 

Mr. Orro. Yes. So if the Federal Government were to go into the 
business of statistics without coordinating that with a legislative 
purpose, I do not really see that very much would be accomplished 
except the gathering of more or less interesting data. 

Senator O’Manoney. It would be beneficial, would it not, to all 
insurance companies large and small? Certainly it would be bene- 
ficial to competing companies by furnishing them without cost the 
statistical basis upon which rates should be made. 

Your testimony was that in many instances there is an inadequate 
statistical base for rates that are made? 

Mr. Orro. Yes; there is no doubt that information of that sort 
would be highly useful, particularly in certain classes where—— 

Senator O’Manoney. Of course such a law could make the antitrust 
laws apply. 

Understand these are thoughts which have come to me because of 
what you have said. I have not as yet given any consideration to 
them and none of the other members of the committee have, I am 
sure. 

How about a law to prohibit out-of-State insurance companies from 
doing business in any State without a license from that State? This 
would deal with companies engaged in commerce, of course, because 
the attempt to write business in another State would be commerce, 
I take it, sir? 

Mr. Orro. Yes; such a law would have a major impact on the way 
that insurance is carried on in the United States, and it would work 
to the great disadvantage of individual policyholders, for the very 
good reason that many policyholders are not able to place their 
insurance with admitted companies. And when they encounter a 
problem of that kind, if you tell them that they may not place it with 
nonadmitted companies either, then you are in effect telling a person 
that he cannot make a contract with whom he wishes. 

Allgeyer v. Louisiana and the various other cases have ruled that 
this is not in fact proper because it violates the 14th amendment. 

Senator O’Manonery. The constitutional question would arise, as 
you point out, and I was thinking also of the mail-order business. 

Mr. Orro. There are certain abuses to the mail-order business. 
On the other hand, there are many companies engaged in it who 
provide quite a service and are entirely responsible and reputable 
organizations. 

Senator O’Manoney. Are they regulated in the public interest? 

Mr. Orro. To an extent. They are not completely regulated in 
the public interest. 
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Senator O’Manoney. Should they be, or should we permit any 
form of business or any form of the insurance business to regulate 
itself ? 

Mr. Orro. I think that in each area of regulation one or two critical 
variables should be singled out for regulation. Those things should 
be regulated and everything else should be left to the individual 
discretion of the individual managers. 

Senator O’Manoney. Will you make it your pleasure, let me say, 
to prepare a list of those variables which you think this committee 
ought to consider ? 

Mr. Orro. I can give it to you now, sir. I think that the one 
variable by which insurance can be and ought to be regulated is the 
financial integrity of the company. 

Senator O’Manonery. Yes; you made that statement in your paper 
this morning. Do you suggest that that ought to be a Federal law? 

Mr. Orro. Yes. 

Senator O’Manonery. Is it your opinion that the State laws are 
not adequate now ? 

Mr. Orro. I very definitely feel that they are not adequate. 

Senator O’Manoney. Could they be made adequate? 

Mr. Orro. They could be made adequate by creating an effective 
regulatory authority in the National Association of Insurance Com- 
missioners or in some other similar body. That organization is in 
effect a temporary confederation: it isa type of Federal Government 
which is not part of the Federal Government. 

Senator O’Manonry. How could the States establish such a type 
of Federal Government ? 

Mr. Orro. They have done it, sir. 

Senator O’Manoney. Yes, but how can they do it constitutionally ? 

Mr. Orro. About the same way that New York can constitutionally 
regulate aviation insurance rates. Under law it cannot. In practice 
it does. 

Senator O’Manoney. That is a correct statement of the facts ad- 
duced by this committee. But inasmuch as you view the National 
Insurance Commissioners Association to be sort of a national organi- 
zation or Federal organization, how would it be for a national law pre- 
scribing the duties and responsibilities of such an association ? 

Mr. Orro. It would be a step in the right direction, because insur- 
ance in the United States cannot be regulated solely at the State level. 
That is why the National Association of Insurance Commissioners 
came into existence. 

Senator O’Manonery. This has been a very interesting morning so 
far as I am concerned, Dr. Otto. I assure you I am going to reex- 
amine your paper with a great deal of care, and you may expect a 
questionnaire from me in the not too distant future. 

Mr. Orro. Thank you very much, sir. 

Senator O’Manoney. Are there any other questions? 

Mr. Cuumenris. I had one question, Dr. Otto. Earlier you stated 
that several of the companies were failing because they did not earn 
enough income, and it left the inference that because they were guided 
by the rates of the rating bureau, they could not raise their rates and 
therefore could not be successful, 
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Does that leave an inference, then, that the rates fixed by the rating 
bureau are lower and therefore beneficial to the purchaser of a policy? 

Mr. Orro. At present some of the rates, let’s call them bureau rates, 
are redundant. They are too high. They have too much fat in 
them. Other rates are too low. They represent unprofitable classes 
and the companies spend a great deal of time and energy figuring out 
ways not to write those insurances. : 

At present in one area of Kansas City, the country club area, the 
best estimate on the loss ratio on dwelling fire insurance is that year 
after year it runs at 11 percent. Well, that means that insurances in 
that area are eagerly sought after and commissions of up to 45 percent 
are paid for such business. Those rates are redundant. 

On the other hand, there are many rates which are absolutely in- 
adequate, and which therefore are kind of insurance that are very 
difficult to write, and a person having such a kind of insurance has 
got to go trudging around to many offices before he can find someone 
to accept him. 

From the standpoint of the economy as a whole, there is no differ- 
ence in, let us say, “badness” between a rate that is too high and a rate 
that is too low. 

They both tend to disorganize the proper working of the economic 
machine. And to the extent that they do, they are both bad. 

Mr. Cuumpris. Then you used the reference also, when you were 
referring to different State laws, that in Missouri the laws are more 
liberal, I believe you said, in casualty ? 

Mr. Orro. Yes. 

Mr. Cuumeris. And more strict in fire, and I understood you to 
say that the reason for the strictness in the fire insurance was due to 
a historical accident ; did you say ? 

Mr. Orro. Let’s put it this way. There is general agreement that 
it is about time for the insurance code of the State of Missouri to be 
rewritten. It has gone too long without a revision. In the course of 
years strict fire-rating laws were put on the books, and no strict cas- 
ualty-rating laws were put on the books. So that just because things 
happened that way, we now have the present situation where there 
is freedom of action in casualty and there is no freedom of action— 
or very little freedom of action, I should say—in fire. 

Mr. Cuumpris. But from a practical point of view, have you ana- 
lyzed the situation in Missouri to determine what effect. it has on the 
policyholders and the general public who deal in those two types of 
policies? Has it been good for them or bad for them? What is the 
history in Missouri as far as the liberal view on one side and the strict 
view on the other ? 

Mr. Orro. I think it has eliminated in casualty insurance many 
problems that would otherwise have arisen, and so far as fire insurance 
goes, it has meant that persons living in, let us say, some of the slum 
areas of St. Louis have had a very difficult time getting insurance. 

Mr. Cuumpris. Just one other question. You were comparing Eng- 
land with the United States. Is there a parallel between the two 
countries as to how well the insurance companies are doing in the 
United States in comparison to England ? 

Mr. Orro. Yes; I would say that so far as social institutions go, 
that the two countries are more alike than any two other countries 
I can think of. So far as insurance companies 
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Mr. Cuumpris. Let me stop you right there for a moment. On that 
point, we operate differently in the United States than they do in 
England. In England you ‘have many nationalized industries. We 
don't believe in that in this country. I mean, don’t you have to look 
at the particular situation to see whether it is insurance or whether 
it is business, that the type of service offered meet the particular needs 
of the area ? 

Mr. Orro. That is quite true. On the other hand, I think that com- 
parisons between the two ways of doing business can be made: First 
because the social background of the two countries is quite similar in 
institutions; then because the insurance companies that we are talking 
about in many cases do business in both countries. So that there 
is a continuous exchange of information, and business. 

The United States is very important to the British insurance world 
and vice versa. 

So I think it is perfectly fair to compare what goes on in the two 
countries. 

Mr. Cuumerts. And one further point on comparison. You noted 
that England has less failures than the United States. What is the 
comparison in the number of new companies that enter the particular 
insurance field in the United States and in England? 

Mr. Orro. We have many more that are for med each year 

Mr. Cuvumpris. Is it out of proportion or is it fairly close in com- 
parison ¢ 

Mr. Orro. We probably have 100 times as many companies being 
formed each year. 

Mr. Cuumpris. Would that be a reason for the greater number of 
failures in the United States than in England? 

Mr. Orro. I think that it is perfectly fair to say that the ease of 
forming a new insurance company or insurance carrier in the United 
States is one of the reasons for a high failure rate. 

In other words, I think that many ‘of the companies that are formed 
are formed with ‘inadequate capital and inadequate insurance knowl- 
edge, and that their failure is inevitable. 

Mr. Cuumpris. And the State regulation in that respect is not suffi- 
cient to correct that particular fault that you find? 

Mr. Orro. That is correct. 

Mr. Cuumerts. Thank you, Mr. Chairman. 

Mr. Peck. Dr. Otto, you have suggested that financial integrity is 
the essential element in the insurance industry which should ‘be reg- 
ulated. Just a moment ago you mentioned capital and sufficient know- 
how as being crucial factors. Are those the two features that you 
have in mind when you use the term “financial integrity” or does the 
term mean something else? If so, would you please tell what it does 
mean to you? 

Mr. Orro. So far as insurance companies are concerned, financial 
integrity means the ability of the insurer to meet obligations as they 
accrue. In general this refers to claims, so that the crucial variable 
to be watched should be the ability of the insurer to pay his claims as 
they mature. 

Mr. Peck. That would be about the same as solv ency ? 

Mr. Orro. No; because on this point a great many factors of pro- 


jection enter into it. Solvenc y, I suppose, is the ability to write checks 
that do not bounce. 





1082 THE INSURANCE INDUSTRY 

Mr. Peck. Or to cover obligations. 

Mr. Orro. There is about a 3-year gap between technical insolvency 
in an insurance company and actual failure. 

I think I can bring forth examples of companies that were insolvent 
the first day that they opened their doors, but they did not close those 
doors until 3 years later because of the gap, the time gap between 
earned premiums to incurred losses and written premiums to paid 
losses. 

In other words, just because a claim occurs today does not mean that 
it need be paid today. It can be postponed, sometimes for years. So, 
historically, I think that a 3-year gap between earned-incurred and 
written-paid would allow a company to remain in business with 
offices, payroll, and executive expense accounts for 3 years after it 
had become technically insolvent. 

So, in regulating the financial integrity of an insurer, you would 
look at more than the current bank account. You would have to 
examine the outstanding claims, the quality of the assets; you would 
have to do substantially what a bank examiner does, with the one 
additional complication of evaluating the outstanding reserves on 
claims. 

Mr. Peck. Thank you very much, sir. Thank you, Mr. Chairman. 

Mr. Kirrrim. Mr. Chairman, one question. Dr. Otto, I would like 
to ask you this particular question. You were describing the diversity 
of the State regulations. You were also talking about the ineffective- 
ness of the States in regulating these insurance companies, and you 
more or less reached the conclusion that what is necessary is strong 
central supervision of these companies. 

As a matter of fact, you described the meetings of the Association 
of Insurance Commissioners and the fact that there is a need for them 
to compare experiences and practices and to find out how their sys- 
tems work. The suggestion was then made that if the commissioners 
are meeting and comparing information about their activities, this 
proves the need for a Federal law which would formally regulate 
what the commissioners endeavor to regulate informally. 

Now, there are many associations of various public officials in this 
country meeting together, and the mere fact that they meet together 
and exchange information does not always indicate the necessity for 
Federal regulation. 

But the specific thing I want to ask you is this: Since, because of 
the great diversity of legislation in this field and the differences in 
the day-to-day operation of the law in each State, the past laws have 
not been sufficient to meet the needs for effective regulation, have you 
considered the advisability, or has anybody else considered the ad- 
visability, of a model or uniform insurance act that would be extensive 
and comprehensive and that would effectively attempt to deal with 
all the problems in this field ? 

Through the enactment of such model or uniform insurance act, 
one similar to the uniform corporation act, each State would be able 
to improve its insurance controls. Such act would incorporate the 
best ideas for the control of insurance companies, would produce more 
uniformity, and at the same time would permit each State to control 
insurance activities within its jurisdiction without the necessity of 
Federal legislation. 
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Mr. Orro. It is one of the activities of the National Association of 
Insurance Commissioners to produce such recommended model laws. 
In many areas they have produced uniform model laws; in other 
areas they have not. Even in the areas in which they have, those 
model laws have not been enacted without change. 

So that even after the model law exists, there is still a great diversity 
among the enacted laws of the various States. 

Mr. Kirrrre. Which would mean that you would still have to edu- 
cate each State about the necessity of a strong model act and con- 
vince each State that uniformity is very important. 

This was rather successful as far as the model corporation act is 
concerned, primarily because the States were finally convinced that 
uniform controls are needed. If we had a generally accepted model 
act of this type, this would also protect each State against substandard 
out-of-State companies. One of the complaints made here was that 
right now the various States have to accept insurance companies in- 
corporated in other States and they have to depend on the adequacy 
of the controls imposed by other States. 

If, on the other hand, a uniform act was enacted, this would pro- 
duce more uniformity in the operation of insurance regulations. 

Mr. Orro. Very definitely. 

Mr. Krrrrre. Thank you, Mr. Chairman. 

Senator O’Manoney. Any other questions? 

Mr. McHveu. No further questions. 

Mr. Nevitte. No, Senator. 

Senator O’Manoney. We are very much indebted to you, Dr. Otto. 
As | intimated before, I think you will be hearing from us again. 

Dr. Orro. Thank you, sir. 

Senator O’Manonry. The next witness will appear this afternoon, 
Prof. Robert H. Hedges, University of Illinois. The committee will 
now stand in recess until 2 :30 in this room. 


(Whereupon, at 12:40 p.m., a recess was taken until 2:30 p.m. of 
the same day.) 


AFTERNOON SESSION 


Senator O’Manoney. Mr. McHugh, are you ready to proceed ? 
Mr. McHven. The first witness this afternoon, Senator, is Prof. 
Robert Hedges of the University of Illinois. 


STATEMENT OF PROF. ROBERT A. HEDGES, UNIVERSITY OF 
ILLINOIS 


Mr. Hepces. With the Chair’s permission, I would like to talk 
about the report for just a few moments before I get into it. 

This is my first experierce at this sort of thing. When I wrote 
this statement I didn’t think anyone would want me to read it to him. 

After the session this morning, I don’t know whether that is the 
standard procedure or not. 

Senator O’Manoney. Sometimes it is of advantage to members of 
the committee to have a document read, particularly if they have copies 
of it, because then it is a very simple matter to make notes on the 
copy for questions that can be asked later. When we operate without 
a copy or with an extemporaneous presentation, that takes time, be- 
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cause we do have to do more work, making notes ourselves. You may 
proceed, however, at your convenience. 

Mr. Hepers. I will be happy to go through it, but I did want to 
say something about it. Not knowing I was going to read it, it is 
kind of an academic thing. There are some tables in it that do not 
make for very good reading. I want to apologize for the format. [| 
didn’t have much time to work on it. , 

I finished at 11:30 Sunday evening. My wife finished typing at 
9:30 Monday morning. The mimeographer finished with it at 2:30 
in the afternoon and I took a plane at 4:30, so I really finished it after 
I got here. 

Senator O’Manonery. I must say to you, Professor, as I glance over 
the document, I am overcome by your wife’s performance. 

Mr. Hepees. She was a secretary when I met her and the boss has 
never forgiven himself for introducing her to me. 

I also know there are some grammatical mistakes in it which will 
delight the hearts of my students because I am rather notorious on the 
‘ampus for not permitting these on the papers turned in by my stu- 
dents. 

After listening to the report this morning, I almost wish I had two 
reports, this one and a commentary on Dr. Otto’s report. I made a 
flock of notes on that, but I expect I had better get to my report and 
not take advantage of my position in coming after him. 

I do hope I remember to get to that quotation he made from Mehr 
and Cammack. These professors are colleagues of mine from the 
University of Illinois and I hope I remember to defend that statement 
of theirs, with which I agree. 

Senator O’Manoney. We will remind you. 

Mr. Hepers. Good. I do want to call attention to the fact that al- 
though I apologize for having actually written the report in a hurry, 
the content of it is based upon studies which have been made at various 
times in the past 7 or 8 years, so I don’t apologize for content. 

I do feel that I would like to make some statement about the orien- 
tation of this report because it is quite different than the one that was 
read this morning. 

In the introductory remarks of this report I describe it as theoret- 
ical, but I think maybe that I should withdraw the remarks because it 
doesn’t really deal with theory or generalization on any kind of a 
scale like that Dr. Otto dealt with this morning. Compared with his 
dynamic sweep, I think the most academic thing about my statement 
is not that it contains theory, but that it contains so much dry fact. 

I think that I can make clear the difference between his approach 
and mine by noting, as I heard this morning, that his doctoral disser- 
tation was on “Federal Regulation of Insurance.” Mine was on 
“Principles of Financial Analysis of Fire and Casualty Insurance”; 
and this is just about exactly the difference between the way he ap- 
proached the subject and the way in which I am going to approach it. 

Ingolf believes that the fundamental difficulty is in the way the sys- 
tem is organized or not organized. And he clearly implies, I think, 
that we know how to regulate and that the problem is simply to pull 
ourselves together and do the job, whereas I think that the No. 1 prob- 
lem is that we don’t know how to regulate. We just plain don’t know 
enough about that variable which he says is the basis on which we 
should regulate: the financial integrity of the companies. 
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I conclude, therefore, that if we merely change the organization of 
the administrative system, we don’t solve our problems, because they 
are more fundamental than that. The result is, I have considerably 
more sympathy for the present regulation system and the people who 
are running it than he does. 

My only complaint about them is that neither they nor anyone else 
ee is trying hard enough and objectively enough to find out 
1ow to regulate—what needs to be done in regulation. So my report 
deals primarily with some of the things which we do know about in- 
surers’ finances, and a partial explanation of why we don’t know any 
more than we do, and some commentary on the fact that what we do 
know does not produce satisfactory basis for regulation lots of times. 

It doesn’t produce the kind of answers that allow us to say this 
should be done or that should be done. We are operating mostly in 
the dark. 

Mr. McHven. Professor, do you agree with the position taken by 
Dr. Otto that there could be considerably more competition in the in- 
surance industry and less regulation ? 

Mr. Hences. I think there is a lot of competition in the insurance 
business ; more than is given credit for. 

I think there could be more competition. I am not sure, however, 
that “less regulation” is the road to more competition. 

A different kind of regulation, yes; but as to quantity, I am not so 
sure of that. 

I think now I am ready to get into the report. Those of you who 
have copies of it—I would like right now to point out that in the 
haste there were three errors—if people who aes copies will cor- 
rect them. On page 11 there is a footnote. At the top of page 11 
it says “5 percent.” It should say “7.5.” It should be “7.5” instead of 
“5.” Then in the last line before the heading “Profit history: Stock 
fire insurers” there is a statement about 3 percent profit margin. That 
should be 2 percent. 

It is just ahead of the statement “Profit history.” The line reads 
“Structure taken as a whole should produce” and that should read 
“2 percent margin.” 

Senator O’Manoney. Do you want to make it read “2 percent”? 

Mr. Hences. The last line, where it says “taken as a whole should 
produce,” should read “2 percent profit margin.” It does read “3.” 
It should read “2.” And in the paragraph above that, the last line 
starts with the word “not” and the word “not” should not be in there. 
It should be removed. It should read “reasonable” rather than “not 
reasonable.” There is another point I won’t call your attention to 
but Mr. Otto pointed out there are 54 insurance commissioners. Some 
place in here I have 52. I forgot the Virgin Islands and the Canal 
Zone—to be absolutely academically accurate. 

A professor is more likely to be concerned with, and better informed 
on, things as they in his opinion ought to be than with things as they 
are. 

True to form, this statement contains a great deal of “ought.” 

However, it also deals with three things as they are. The first of 
these is the large disparity in operating expense costs between small 
fire insurance companies and large ones. This disparity is very useful. 
It can be used as argument for the practice of insisting on a single 
rate level on this for all carriers; it can also be used as argument for 
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insisting on rate competition with each company setting its own rates, 
Asa Seen on the present facts of rate regulatory life, it prin- 
cipally proves that no matter what the present rate regulators do 
they can be proved wrong. : 

The second fact has to do with the amount of profit which stock 
fire insurance companies have managed to make in the past. This 
section will be universally unpopular. It indicates that their profits 
have been very modest, a conclusion which is distasteful to those who 
do not like these insurers. On the other hand, the analytical method 
by which this conclusion is established is one against which the fire 
insurers themselves had a positive phobia. 

The third set of facts consists more of the kind of information the 
committee wants today, I expect. And it consists of more of a strong 
guess at the facts than it does of the facts themselves. 

It contains some things picked off the grapevine, and although that 
is a very unprofessional source of information, the items reported are 
of a type which no professorial source can provide. The subject: 
“What seems really to be going on in rate regulation, as distinguished 
from what just appears to be going on?” 

There is, of course, lots of theory throughout. That is, after all, 
what professors are supposed to be principally good for. 

It is agreed that, if insurance rates are to be regulated, they should 
be regulated so as to produce a rate level which is adequate and reason- 
able. I assume at least that we are agreed on this. That is, they 
should produce profits which are adequate and reasonable. 

There is a good deal of debate over just what adequate and reason- 
able profits are and how they may be ascertained. This report will 
plunge into some aspects of that unsettled controversy, but first it will 
take up another problem—one very seldom mentioned: the question 
of adequate and reasonable profits for whom ? 

That is to say, for which companies? A rate level which produces 
adequate and reasonable profits for company A (by whatever standard 
one chooses) will produce something different for companies B and C, 
At the same rate level, B may be operating at a net loss while C enjoys 
a profit which is much more than just reasonable. 

Consider the following hypothetical example, in which the figures 
are based on actual representative cases. The best thing to do is to 
explain this table. 

Different companies have different rates of expense ratios; and in 
this hypothetical example, the smaller company has a higher expense 
ratio, which is a fact in real life. If we simply add all these figures 
together and take the aggregate figure, we find that the total of all 
the companies taken together shows an expense ratio about like the 
large ones—which is also the way it is in real life. 

So, if we should set a rate level which contemplated 42.1 percent 
expense ratio, which is what this table would indicate, we would find 
that the large companies should make whatever the expected profit is. 

Suppose that it is 5 percent margin in rates. But the smaller com- 

anies, which have higher expense ratios, will not make that margin 
cause of their higher expense ratios. 

And this is the problem as to, “Then for whom shall we set this 
rate?” Shall we set it for the general aggregate experience which is 
representative of the large companies ? 
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Should we take some kind of medium figure such as the 45 percent 
in this example, which would be the middle company? If we do that 
then the large company makes a much larger profit than was contem- 
aoe by the average. The smallest company in this list would about 

reak even on its underwriting at least. This is the problem that I 
am talking about. If you set a given rate level on this for everybody, 
some people will find it extremely profitable. Others will find it un- 
profitable. And so as I have said in the text here, if the rate level for 
these companies is based on the aggregate experience (which is the 
weighted average) the expense allowance will be 42 percent of the rate. 
If the rate contemplates a 5 percent allowance for profit, presumably 
only company O, which is the largest company will achieve it. 

Companies M and N would show some profit. Company L would 
essentially break even, while company K would show a net loss equal 
2.9 percent of sales. 

If differences in expense ratios were generally or even often made 
up by opposite differences in claims and claims expense ratios—that 
is, if companies which had high expense ratios had low claims ratios— 
then this would not be so bad. They could make it back on the other 
side. But the fact of the matter is that by and large there is no par- 
ticular relationship bet ween claims ratios and expense ratios. 

And what relationship there is is that companies with high expense 
ratios have high claims ratios. 

So this picture iseven worse. The company which gets hurt because 
it has high expenses also gets hurt because it has high claims. And 
once again, although this 1s not in the statement, it is true that this 
means the smaller companies. 

Now if differences in ratios were purely or even principally simple 
matters of management efficiency, a good case could ie made for ignor- 
ing them: Let the inefficient simply be penalized. But, again un- 
fortunately, the regulators’ problem is not that simple. 

The differences exemplified by the hypothetical companies K 
through M, and the differences found in the studies which have been 
cited, were to a significant extent a function of company size. In the 
study which we did at the wuniversity—it was actually my 
thesis dissertation, “Principles of Financial Analysis”—the following 
figures were found from the 1949-51 fire insurance experience of full- 
premium, independent agency, stock insurance companies. 

This table shows that a different expense ratios we find a distribu- 
tion of companies. Just to pick the middle figure, 44.4 percent ratio: 
85 percent of the large companies had expense ratios of no more than 
that, but only 26 percent of the small companies had that good an 
expense ratio. And the figures throughout the chart simply establish 
the point that the small companies have the higher expense ratios. 

Therefore a rate level which penalizes high expense companies 
penalizes, for the most part, small companies. This raises an impor- 
tant policy problem. 

Presumably, one of the main advantages of a competitive enterprise 
system is that competition will eliminate higher cost companies and in 
so doing will produce lower prices for consumers. _ 

On the other hand the preservation of a competitive enterprise sys- 
tem depends on the ability of numerous competing production units to 
enter and to stay in the system. 
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A dilemma is created: If the rate level does protect the numerous 
small productive units against the superior competitive capacity of the 
fewer larger units, the price-reducing benefits of competition are sev- 
erally reduced: Stockholders and employees are benefited at the 
expense of the consumers. an 

Mr. McHwueu. Professor, do I understand that this dilemma you are 
speaking of in this analysis has a particular application to the bureau 
companies and bureau rates? Is this a problem that arises, as I 
understand it, from attempting to determine what the meaning objec- 
tively of the terms “adequate” and “excessive” are as applied to rates 
which cover a number of participating companies, some small ? 

Mr. Hepaes. Yes. 

Mr. McHveu. Some large and some medium ? 

Mr. Hepcrs. But it would be applicable whether you are dealing 
with bureau companies or with bureau and nonbureau companies, 

Mr. McHven. Thesame problems arise with reference to nonbureau 
companies if in each case the question is as to the determination of 
these standards based upon any individual company’s own loss ratio, 
or loss experience ? 

Mr. Hepces. I don’t understand the question. 

Mr. McHvucn. What I am trying to determine is in reference to the 
analysis you are speaking of, where this dilemma occurs when you 
have a rate which is an average rate, and which covers companies 
some large, some big and some medium, some small, some medium. 
Now I am trying to figure out whether or not the same type of prob- 
lem confronts the State regulatory agency in applying these stand- 
ards with reference to a single company, an independent company that 
is filing its own rates ? 

Mr. Hepers. The problem arises whenever you try to set the rate 
level the same for everybody. 

Senator O’Manoney. Isn’t that what a rate bureau does? 

Mr. Hepers. Yes. And some States, of course, do it for everybody. 
I started to say “do it for everybody, bureau or nonbureau,” but gen- 
erally when States do it they do it by insisting that everybody belong 
to the bureau. 

So, if we have a standard rate level, we have this problem that some 
people make more money and some make less, and some will have a 
large profit and some will have a small profit. 

Senator O’Manoney. According to your experience, Professor, do 
the Bureau rating rates favor the big company or the little company? 

Mr. Hepcrs. Any level rate favors the big company and the bureaus 
use level rates. 

Senator O’Manoney. So the bureau levels favor the big company? 

Mr. Hepcers. Yes. Then I will show you how the nonbureau ap- 
proach or the nonrate level approach also favors the big company. 
No matter which way you go the more efficient company is better off. 
The only question is whether you have a single rate level. The su- 
periority of the large company then may show up in extra profits to 
the company. 

If you don’t have a single rate level, and the large company there- 
fore reduces its rates because it does not have as high expenses, then 
in that case, of course, it has a price differential in the market which 
is favorable to it. 
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If the rate level doesn’t pees the smaller units, competition may 
be sharply curtailed for lack of a sufficient number of competing 
units and inability of additional units successfully to enter the busi- 
ness. 

But if you differentiate among the rates, then the high-cost com- 
panies have higher rates and they have a rough time staying in the 
market. 

If you don’t have different rate levels, somebody either makes a lot 
of money or somebody loses a lot of money. 

This dilemma is a familiar one to anyone who has ever studied or 
dealt with the problems of competition or of business regulation in 
general. It is not limited to the insurance business. In many lines 
of business the bigger companies are more efficient, and as a result 
have a competitive advantage. 

And as long as they are more efficient they will have a competitive 
advantage. 

To digress for a moment, we recognize that in steel or railroads 
and so on there is so much capital equipment involved that the large 
unit can get economies of scale. It is not obvious in insurance. As 
I say here, it is not obvious from the structure or organization of the 
business, and I am not just sure where it comes from. All I am sure 
of is that the figures show there is something here that the large com- 
panies are able to do that the small companies are not able to do. 

It is definitely true while there are inefficient large companies and 
efficient small companies, expense difference is definitely associated 
as a generalization with company size. 

None of the alternatives in regulatory policy are particularly at- 
tractive. If asingle general rate level is set and required, the dilemma 
just described is faced: Inefficiency is protected and perpetuated, or 
small companies are discriminated against in favor of the large, one 
or the other. 

If a general rate level is not set and maintained, the competitive 
advantage which the large companies generally have over the small 
could be equally or even more ruthless in weeding out the small com- 
panies. ‘That is, the large companies could simply lower their rates 
and drive the small ones out of business. 

Or the large companies could take the opposite course of keeping 
up their rates and enjoying the extra profit, which is what they did 
before rate regulation. 

They kept their rates high enough to protect the small guy, and the 
bigger comp: anies had the extra margin. 

Now which is the lesser of the evils is of course an administrative 
and policy problem, but I am willing to venture an opinion on the 
subject, leaving however the realm of fact and entering the area of 
opinion. 

I do want to make one additional fact: That it is definitely true that 
the actual nature of markets of all kinds in this country, including the 
market. for insurance, is such that perfect competition as to prices 
does not prevail. 

Different producers of the same or essentially similar goods and 
services charge different prices for their products and compete 
successfully while doing so. 
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Having a higher price than some competitor will not therefore 
preclude an insurer sin the market. You can sell a higher priced 
product. It is done. 

Therefore, my conclusion and my opinion is that it is better for a 
high cost insurer to compete, or try to compete, in the market for 
business at a higher but an adequate rate than to try to operate in a 
market at a fully competitive but inadequate rate. 

Trying to operate a sufficient rate which is higher than some of the 
other rates of your competitors may lead to success, but if your rate 
is inadequate, surely it will produce failure. 

In my opinion, not setting an absolute general rate level is the 
preferable approach. It would be better if everybody tried to have a 
rate which would do the job for him, is my opinion on the subject. 
This would allow the efficient insurers to compete for consumers on 
a price basis if they wanted to, and some of them surely would want 
to. 

It does not preclude the small insurers from the right to fight for 
a share of the market on terms under which they can break even. Life 
will not be easy for the high cost operators, but it certainly will not 
be any tougher for them in insurance than it would be in any other 
line of business. 

Mr. McHueun. Professor, I am trying to determine whether this is 
your way of espousing a more pure competition approach. 

Mr. Hencrs. Yes, and I don’t do it directly because in the next 
section I indicate what I think the principal difficulty is to this 
approach. 

I think there are certain fundamental technical difficulties to this 
approach. I think it is a good idea but I am not sure we can adopt it. 

There isn’t any question but that the major objection to not setting 
rate levels and so letting the companies set their own rates individ- 
ually is the danger that competition may lead to rates which are in- 
adequate, and inadequate to the point of company failures. 

Not only logic but more than one set of historical examples estab- 
blish this as still another pertinent and sobering fact. 

I might digress because this came up this morning as to the ques- 
tion as to whether or not this is true—and this is where that business 
about the Mehr and Cammack quotation fits in. 

The fact is that two or three times in the history of the fire insurance 
business—particularly it is true of the 1800’s, rather than recently— 
when there was no rate regulation. The companies did attempt some 
self-regulation among themselves, but somebody always broke over 
and decided he could do better by setting his own rates and shaving 
them a little bit and grabbing the competition. 

And then somebody would get a little bit more optimistic and 
somebody else would get a little bit more optimistic, and finally they’d 
say “We have got to get the business. We will get the rate down to 
where it takes to get the business.” And the fact of the matter is that 
fire companies failed by the dozens, because they simply did not know 
what their costs were since they were setting their prices in advance 
of their costs, namely their claims, and we had two or three times when 
there was tremendous turnover in the fire insurance business because 
they did compete on rates, and some of the companies simply refused 
to exercise any judgment and down they went. 
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Mr. McHveun. Professor, are you speaking now about the period 
immediately following the Civil War? 

Mr. Hepees. Immediately following the Civil War, and in our part 
of the country, the so-called western underwriters’ territory, there 
were spells of the thing several times after that, later in the 1800’s, 
along about the 1880’s and thereabouts, and lasting more or less on 
up until 1905 or something on that order. 

Mr. McHvueun. Isn’t it true that the competition you spoke of that 
occurred during that period of time was largely one generated among 
the producers of the business ? 

Mr. Hepors. Yes. 

Mr. McHveu. That is, not the companies themselves, but the people 
who are producing the business were shaving rates? 

Mr. Hepers. Yes; because they had a large amount of control over 
rates. 

Mr. McHven. Isn’t it true that the situation is considerably dif- 
ferent today with reference to the control which the producer of 
the business has over rates? 

Mr. Hepces. Yes. 

Mr. McHueu. So you don’t have the same type of industry structure 
today which would allow for that kind of price competition ? 

Mr. Henpees. Yes; it would allow it. You come out into the Corn 
Belt and you will find plenty of companies which are small, operate 
close to home, who will be quite happy to try it, I’m sure. 

But it would not be as widespread by any means, I believe. 

Mr. McHveu. There is considerably more control exercised by the 
insurance companies today over the rates than at the time you had this 
cutthroat competition. 

Mr. Henees. Definitely. And that leads us right into the next 
paragraph. But I did want to say this is rationally behind the state- 
ment, that rate competition in insurance is not necessarily like it is in 
a filling station—as Mehr and Cammack point out, and all the other 
authors—if there is a price war at a filling station and you buy gaso- 
line for less than it costs the man although the oil companies these 
days back them up; if he should go broke you still have your gasoline. 

The difficulty with insurance 1s that, if the insurer goes broke in 
rate competition, you don’t still have your insurance. You don’t 
get what you paid for. It is like a bank. 

Now as I say in the next paragraph here, not all insurance rates are 
regulated. How is ficacin disaster avoided in these branches of the 
business ? 

How do the life insurers, the marine insurers, the accident and health 
insurers, none of whose rates are regulated, avoid ruinous competition ? 
- one take that back, some marine rates are regulated but not all 
of them. 

Primarily by the exercise of good judgment and good business sense 
by the companies’ own management. It does seem likely that fire and 
casualty insurers might very likely turn out to have a great deal of the 
same judgment. 

The common example of how unregulated rates can work, however, 
is in life insurance, and the equally common response when people 
say “Why can’t you do it like you do in life insurance?” is that non- 
regulation works in life insurance only because the business is so 
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stable and mathematical, so little subject to catastrophe, and presum- 
ably, to errors in judgment—and here I should say “underwriting 
judgment.” 

But when marine and accident and health insurance are brought in 
as additional examples of workable competition in rates, these an- 
swers don’t apply. 

As a matter of fact, marine and accident and health insurance 
are two of the least stable, least mathematical, and most subject-to- 
judgment lines in all of the business of insurance. And it is instrue- 
tive to note that while we hear many complaints about the practices 
and behavior of the accident and health insurance companies, these 
complaints do not include the charge that the companies are not mak- 
ing enough money or that they are competing each other into the 
poorhouse. 

Mr. McHvuen. Have you ever made any study as to the loss ratio 
between the large and the small companies in the accident and health 
field ? 

Mr. Hepcrs. No; I have not. It happens that I have studied the 
difference between the life and casualty companies but not between 
the large and small ones. Now I have a saving footnote here which 
I don’t mean to go into, which is that it is true that there is some 
possibility accident and health companies are just building up trouble 
for themselves in an easy market, that we are not sure that this 
unregulated accident and health premium will turn out to be good in 
the long run; but it has certainly worked for quite a spell. 

Now mentioning that life insurance and accident and health insur- 
ance and marine insurance have done pretty well, recently at least, 
with unregulated rates does not, of itself, constitute a solution. 

It at most indicates that there may be a solution. Finding a solution 
hinges upon our coming up with some way to measure the fire and 
casualty insurers’ financial standing without reference to a rate level. 
Until this is done, anyone concerned with insuring the solvency of 
these companies must be directly concerned with where the rate 
level is. 

Present standards of solvency have this most peculiar characteristic: 
The lower the rate which a non-life-insurance company charges, and 
therefore presumably the thinner it is cutting its financial margins, 
the fewer the assets which that company is required to have for 
solvency, technical solvency. 

“Lower the rate and you don’t have to have as many assets.” Now 
this odd, not to say weird, relationship is due, of course, to the nature 
and use of the unearned premium reserve. A whole report, several 
whole reports could be, have been and will be written on this subject. 

Only the relationship of this reserve to the rate level will be con- 
sidered here. 

Asan accounting device, the unearned premium reserve is a deferred 
income account. But as a statutory liability, it is not clear what the 
account represents. Presumably in some way it represents the present 
value of the present policyholders’ future claims against the com- 
panies’ assets. 

And claims here should be read “claims of all kinds” not just claims 
for losses. Return of premiums would be another type of claim. 

It is indisputable that, (1) as a deferred income account, this re- 
serve is an accounting anomaly in that there is no companion account 
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for deferring the related charges. Outside the insurance business no 
auditor or CPA would approve a statement which deferred income in 
Jarge quantities and did not also defer the related charges. Only in 
insurance is this not only allowed but required. 

And (2) this account as a measure of liabilities to policyholders is 
excessive under almost any real circumstances. In my footnote I say 
the phrase “under any real circumstances” is to make it indisputable. 
In my opinion you don’t have to add that. It is just plain excessive. 

The industry needs a better measure of its future liabilities and a 
more useful and accurate treatment of its income statements in any 
event, but if a better measure of future liabilities can be found, one 
which is not tied directly to the rate level, as the unearned premium 
reserve is—as you can tell by its name, it is based on the premiums 
and the fewer the premiums the smaller the reserve—if we can find 
a measure of liabilities not tied to the rate level, then the fire and 
casualty insurers’ solvency can be watched and preserved while the 
rates charged to the customers are left free to fluctuate, generally free 
to fluctuate according to individual companies’ needs, opportunities, 
and markets. 

But until a more accurate measure of liabilities is found, there are 
serious disadvantages in allowing individual companies freedom in 
setting their own rates. With the unearned premium reserve as pres- 
ently used and calculated, lower rates not only gave a company a better 
competitive position in the marketplace, they also allow it to exploit 
that position with fewer assets and with a smaller initial surplus than 
are required of a company with higher rates. 

This seems too much of an unwarranted advantage to the rate 
cutter for us not to have someone’s hands on the brakes in the form of 
rate level regulation. 

Now I have a footnote here about the accident and health business 
which does have an unearned premium reserve account. 

I have not studied it. There are reasons to believe that the behavior 
of this account in accident and health is significantly different than in 
fire and casualty other than accident and health. But this would have 
to be investigated to finish up an establishment of this point. 

I do know that I don’t feel that this means that all companies must, 
or ought to, use the same rate level. 

The excessiveness, or so-called redundancy, in the unearned premium 
reserve as a liability does make it possible to let it be reduced through 
lower rates without actual danger to a company’s solvency. And the 
general argument for competition in rates has already been made. 
But under present conditions, rate reduction does give the lower rate 
company a financing advantage which does not seem justified and, 
hence, I think, could be called an unfair advantage. 

I think I should have added another sentence here, which is that my 
conclusion from this is that deviations in rates do need to be watched 
and should be regulated in order to prevent the rate cutter from get- 
ting this advantage not only in the market but in the fact that he can 
impair his own solvency automatically if allowed to go too far with 
his rate cutting. 

Clearly the biggest obstacle to obtaining desirable rate competition 
then is the finding of the proper measure of liabilities to policyholders. 
Much of the industry can be expected to be opposed to this, as to most 
other fundamental changes. 
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I want to add a note that I don’t blame them entirely. They are 
running financial institutions and they are responsible for other peo- 

le’s money, and anybody who runs this kind of business is expected, 
indeed often is required, to be most conservative in his operations. 

I think it would be the wildest kind of dream to expect 54 Ameri- 
can insurance commissioners, or even an influential section of them, to 
agree on the necessary details of a major change like this in the face 
of strong opposition from the business. 

Impetus for improvement I don’t believe will come from these direc- 
tions. From where then? 

There is little organized research in fire and casualty insurance 
other than in loss prevention engineering. Somebody is going to have 
to figure out, somebody will have to do the research and come up with 
an answer on the subject, of a sound and usable answer before anyone 
can start trying to sell the answer to the industry and the com- 
missioners. 

Maybe the New York department will do it, and I wonder why it 
always has to be New York. Maybe a professor somewhere will do it. 

We are making some progress toward developing some academic 
strength and traditions in insurance. That sounds like a commercial, 
and I think it is. 

Next the question of what are adequate and reasonable profits. Let 
us tackle this really difficult problem. There are two basic parts to 
the problem, each one more difficult than the other. How shall the 
rate of profit be measured, and what rate is an adequate and reason- 
able one? 

Before the rate can be measured the amount must be determined. 
There has in the past been considerable controversy as to how direct 
profits from underwriting should be ascertained: on the basis of writ- 
ten premiums or earned, paid claims and expenses, or incurred ? 

I do not believe that the latter question is subject to much con- 
troversy any more; incurred obligations rather than paid are the 
measure. 

With regard to the former, which is the question of earned versus 
written premiums, if one must use one or the other, must make a single 
choice between them, then I am sure that earned is the proper base. 
But here we run into those problems in the calculation and use of the 
unearned premium reserve again. 

One of the first things one learns in connection with the financial 
analysis of fire and casualty insurance is the difference between what 
is called statutory underwriting profits and the trade profits in under- 
writing. When the company’s premium volume is increasing, trade 
profits exceed the statutory. When that volume is declining, the trade 
profits are less than the statutory. 

Another big reason, then, that accounting for unearned premiums 
needs to be revised is so that we can make some kind of an official 
ascertainment of profits which bears a relationship to realities. The 
present situation certainly does not. 

How can rates be regulated to produce reasonable and adequate 
profits when the accounting regulations consistently conceal what 
the profits are? 

To get around this problem, analysts use either of two methods. 
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Either they measure some or all of the underwriting expenses 
against written premiums instead of earned, or they adjust the statu- 
tory profit figures by adding to them the company’s net increase in 
what is called equity in the unearned premium reserve. 

Given the same assumption as to expense and premium behavior, 
both these methods produce the same results. 

Well let us suppose we have solved this problem and that we know 
the amount of the profits. The question still remains, Is this amount 
adequate and reasonable ? 

The one thing which is not disputed here, or anywhere that I 
know, is that “adequate and reasonable” is a relative matter. The 
statement must be read as “adequate and reasonable in relation to” 
something. What that something is, however, is the basis of about as 
violent controversies as exist in this business. 

Mr. McHven. Professor Hedges, in practice in the States in de- 
termining whether or not rates are reasonable and therefore taking 
into account what the profits will be, have there been developed for- 
mulas which in fact are employed by the different States in making 
these determinations ? 

Mr. Hences. Not officially, and not in public. Some of them, I 
have a strong suspicion, have in the back of their minds such formulas, 
but they do not trot them out for public inspection. 

Mr. McHueu. Taking the fire insurance industry, have there been 
recommendations by the National Association of Insurance Commis- 
sioners concerning a permissible underwriting profit ? 

Mr. Hences. Yes, but that is a ratio of margin in sales which I 
shortly will deny is a proper way to measure profit. 

Mr. McHucun. But this is a method of measuring profits which is 
in fact in use in the various insurances departments ? 

Mr. Henoes. Yes. 

Mr. McHueu. Will you briefly tell us what the formula is? 

Mr. Hepees. The 1921 formula which was modified somewhat in 
1947, but not significantly, provides that—originally it was 5 percent, 
now it is a range of 4 to 6 net margin in premiums is the proper profit 
in fire insurance. 

That isastatement. That is all there is to it. 

Mr. McHueun. This does not take into account any permissible 
amount for catastrophe ? 

Mr. Hencrs. There is a great deal of debate as to whether it does 
nor does not. The 1921 statement officially said 5 percent for profit 
and contingencies. When they came back to it in 1947, they had a 

eat deal of debate about what contingencies were, and whether there 
should be anything for contingencies and whether they should be 
separated, and there was no satisfaction as far as different commis- 
sioners were concerned as to what the proper result would be. 

I am not positive as to whether the restatement in 1947 even men- 
tioned contingencies. I don’t believe it did. I think they just said 
“there should be this much margin and we aren’t going to say what 
it is for.” It is for contingencies, whatever they say, and it is for 
profit also, whatever they say, because after all profits are for con- 
tingencies among other things. 

Mr. McHveu. Are you familiar with any recommendations of the 
National Association of Insurance Commissioners in the early 1950’s 
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concerning the allowance for catastrophes in the underwriting 
formulas? 

Mr. Hepces. No. The reason I say no is I haven’t ever studied that 
in the early 1950’s. I skipped that. I was doing something else so 
I don’t know about that. 

Suppose men for the industry insist, and this is what we have been 
talking about, that profits must be measured against and only against 
sales or premiums, and against, not the net value of the sales to the 
company—that is, net of agents’ commissions—but against the full re- 
tail price charged the customer. 

And this next is an opinion: In view of the independent agency sys- 
tem, this somehow seems comparable to a manufacturer’s figuring his 
profit margin against what his independent retailer gets for his prod- 
uct instead of what he, the manufacturer, gets for it. 

But it does not matter, because sales are the improper base of meas- 
uring profits anyway. 

This economist and professor of finance is certainly not going to 
come in here and tell this committee or its counsel about the legal side 
of rate regulatory theory. But he will assert that the following quota- 
tions from well-known Supreme Court decision are good economics: 
First is: 

What the company is entitled to ask is a fair return upon the value of that 
which it employs for the public convenience. 

To those in the area, this is a well-recognized quotation from the 
Smyth v. Ames case. 

Another quotation : 

The return to the equity owner should be commensurate with returns on invest- 
ment in other enterprises having corresponding risks. That return, moreover, 
should be sufficient to assure confidence in the financial integrity of the enter- 
prise so as to maintain its credit and to attract capital. 

That is from equally famous Hope Natural Gas case. 

This is good orthodox economics. It is good neoclassical economics. 
It is even good modern economics. As Adam Smith noted, it is neces- 
sary that the entrepreneur’s profit should bear some relationship to 
the amount of capital invested. Otherwise, as Smith said, “He could 
have no interest to employ a great stock rather than a small one.” 

Now we also know that when it comes to regulating given rates in 
given circumstances life is not nearly at all simple. Dozens of court 
decisions, from Smyth v. Ames on, have made the point that “whether 
the carrier earned dividends or not sheds little light on the question 
as to whether the rate on a particular article is reasonable.” And that 
is from JCC v. Union Pacific. But here we shall examine not individ- 
ual rates but the level of rates and of profits in general. 

Suppose that, however given rates are set, the final result of all of 
them taken together is a net return to property insurers equal to, to 
take a figure, 3 percent of assets, or 7.5 percent of equity. (Through- 
out this next illustration I am going to assume that equity is equal to 
40 percent of assets, which is a pretty reasonable figure for fire and 
casualty insurance.) According to the argument very briefly pre- 
sented above, which is that the rate of return should bear some rela- 
tionship to the equity, to the assets dedicated to public use, or as Smith 
said to the “stock ventured”—according to this argument the question 
as to whether or not this 7.5 percent on equity is proper depends upon 
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how it compares with returns which the equity holders could have 
gotten elsewhere at about the same risk with the same money. 

If this same equity interest could have earned say 18 percent at 
about the same risk elsewhere, then the 7.5-percent return is inade- 
quate. 

And you can turn it around. If they could get 7.5 percent else- 
where at less risk then the 7.5 here is inadequate. 

But wait: In the fire and casualty insurance business, underwriting 
is not the sole source of profits. The companies’ investment depart- 
ment also makes an income. Indeed, in a stock company it commonly 
makes a larger dollar income than the underwriting. 

Suppose that in our example this return came to 6 percent of the 
assets or 15 percent of equity. This makes a total return on equity 
of 22.5 percent, the 15 from the investments and 7.5 from under- 
writing, and I repeat these are hypothetical figures. 

So we change our conclusion. Profits in this insurance company 
are more than adequate. At one-fourth greater return than in com- 
parable opportunities—22.5 percent is a fourth more than the 18 
percent we supposed they could get elsewhere—we say the profit rate 
is more than reasonable, and insurance rates ought to come down. 

When the rate of profit is measured against investment in the 
business, one of the controlling variables is the rate of capital return, 
and this must be considered in deciding what is proper for a profit 
margin in rates. 

Mr. McHveu. With reference to investment income, do you have 
any information in the case of capital stock fire insurance companies 
which would indicate what percentage of their total income is from 
investment and what percentage for any period of time may be 
underwriting income? 

Mr. Henares. Yes; if you turn over here to—it is in here someplace 
a little bit later—the last paragraph on page 12, which has the years 
1941-50—and I will have to explain a little bit about these figures 
when I get to them, but they are representative, they represent re- 
ality—in that period, if you took investments and underwriting but 
not capital gains and losses on investments, just dividends, interest, 
and rent, over that period underwriting was 41 percent of the total, 
and so investment return was 59 percent. 

If you included capital gains and losses in the total return, then 
underwriting profit was only 27 percent of the total profit. 

That is stock fire insurers. 

Mr. McHueu. Does this large percentage of total income of a cap- 
ital stock fire company, which comes from investment income, tend to 
furnish any part of the reason why size is important in the insurance 
business ? 

Mr. Hepers. I can answer that question two ways: I was bound 
and determined that I was not going to weasel on questions, but that 
one has to be answered “Yes” and “No,” but mostly no. 

The very small companies, tiny companies, generally simply put 
their assets in Government bonds. As a result they do not get much 
investment return, but once you get past that stage, the small com- 
panies can do quite nicely on their investments. 

I know, in this case, a little bit more about. the life insurers than 
I do about the fire and casualty insurers, and it is a fact that life 
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insurance companies of moderate size can do better on investments 
than the large companies. 

Now, the investment problems of large companies in life insurance 
are much tougher than those of large fire and casualty insurance 
companies. So in fire and casualty there probably would not be as 
much difference among companies of different size. There is no rea- 
son a company of moderate size cannot do as well on investment as 
the large company. 

I will venture an answer to one thing which—well, one of my studies 
that I adverted to otherwise, indicates that the large insurers’ gain 
probably is mostly in agency plant, in the marketing outlets, and in 
the market reputation, so they do not have to pay as much for the 
market representation. This is a big item. This is one place where 
it can be that they get a gain in their underwriting expense. 

Another spot is, they do not seem to have to pay as much for the re- 
insurance. Maybe it is because they have better underwriting, or they 
are in better position to bargain for reinsurance; this is another 
possibility. 

We have to consider capital return in deciding what is the proper 
margin in rates. If we assume an investment return of 15 percent on 
equity, then to get 18 percent on equity we need another 3 percent, an- 
other 3 percentage points from underwriting. 

What this means in the way of net margin in rates depends on what 
is assumed about the ratio of the sales or premiums to equity. 

If sales equaled equity, then we would simply need a 3-percent net 
margin in sales. 

If sales were 150 percent of equity, a 2-percent margin in premiums 
would produce a 3-percent return on equity. 

Therefore, the rate structure taken as a whole should, under the 
circumstances, produce a 3-percent margin profit. So much for 
principle. 

Now, let us consider some facts. The following figures are from 8 
study called report on basis for the profit factor in fire insurance rates, 
which we did at the university in 1951 and 1952. 

These figures are drawn from the experience of the stock fire in- 
surance companies reported in “Best’s Fire and Casualty Aggregates 
and Averages,” and that is practically for the whole of the stock fire 
insurance industry. 

The data presented here represent a weighted average, after-tax 
experience of these companies, after adjustment for changes in equity 
in the unearned premium reserve—and we have that factor here 
again—and this equity was taken to be 29 percent of the reserve, which 
is a standard rule of thumb figure. 

Total net experience on both underwriting and investments is pre- 
sented as a set of percentages of average equity for the year, including 
the equity in the unearned premium reserve. 

Now, to summarize this table, if we do not consider capital gains and 
Josses either in the equity or in the income, then the 1941 to 1945 aver- 
age return on equity for these companies was 3.87 percent. 

From 1946 to 1950 it was 4.45 percent; for the 10 years as a whole 
it was 4.16 percent. 

If we do include capital gains and losses, the figures do not change 
much. They were a little less in the first 5 years, a little more for the 
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second 5 years, figuring finally at 4.11 percent for the 10-year period, 
return on equity. 

The reason that there is not much difference is that when you add 
capital gains to income, and add them to equity, you are raising both 
the Siren: and denominator of the ratio, and it does not change 
much. 

Then we have the sentence, the paragraph, we looked at a moment 
ago: that out of the total profit from underwriting and investments 
during the period, underwriting contributed 41 percent, if we omit 
capital gains. 

It contributed a total of 27 percent of the total if we include capi- 
tal gains. 

I might add that the capital gains figure, of course, all depends on 
where you started and where you stopped. This study started with 
1941 and ended with 1950, and capital gains helped. But if it had 
started in 1950 or ended in 1941, or started in 1944 and ended in 
1954, results would be a little different. 

Should capital gains and losses, particularly unrealized ones, be 
considered in profit when one is trying to decide whether the profit 
is adequate and reasonable ? 

The problem is moot. Fortunately, this is one complication which, 
according to the evidence we have here, does not complicate the pic- 
ture significantly. The differences between results with and without 
capital gains were not and are not significant. 

Now, in the same 10-year period, electric utilities averaged 51,- 
percent return, not on equity, but on plant, and the variation in their 
return was very small. The highest rate in the period was 5.6 for 
1 year, and the lowest was 5. You can compare that with the fluc- 
tuations in the insurance figures, and to me this indicates how little 
risk there is in the electric utility business compared to how much 
there is in the insurance business, fire insurance business, at least. 

During this same period of 10 years, interest rates on utility bonds 
were relatively low, and since these companies generally have fairly 
high debt-to-equity leverage, the rate of return on equity probably 
ran around 7 or 8 percent. 

I am sorry I did not have the opportunity to check this to see 
exactly what that came out to be. 

For 1947 through 1950—the data are not available for earlier 
years—manufacturing concerns averaged 14.6-percent return on 
equity, compared with the insurers’ 4-point-something. 

On the basis of these and other comparisons, it would appear that 
fire insurers’ profits during the period were inadequate. 

Perhaps the most interesting point, however, is that if an inadequacy 
existed, if an inadequacy in profits existed in 1941 through 1950, it 
can hardly be blamed on rate regulation. 

Before 1948, when the Public Law 15 moratorium expired, there 
was hardly any regulation of fire insurers’ rates. The best of the 10 
years studied, profitwise, were the last three, 1948, 1949, and 1950. 

The improved return in those 3 years, however, was not due to rate 
regulation. After 4 very bad years, claims finally went down; cur- 
rent income from investments was increasing by 30 percent—30 per- 
cent over that period—and a stock market upturn in the same time 
changed capital losses into large capital gains. The insurance com- 
missioners had nothing to do with any of this. 
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So, if fire insurers’ returns were inadequate from 1941 to 1950, 
some cause other than rate regulation will have to be found, and if 
rates should be inadequate at times under regulation, it could be that 
the root of the deficiency does not lie in rate regulations. 

Please note the foregoing does not say that rate regulation cannot 
be, and it does not say that rate regulation is never responsible for 
rate inadequacies. Obviously it could be. It does say, however, 
that a great deal needs to be learned about what adequacy is, and I 
should add, perhaps, about what causes it or lack of it. 

A 1948 committee report of the National Board of Fire Under- 
writers stated that the stock fire companies’ net margin in rates over 
most of the periods since 1921, up to the date of the report, was 1.7 
percent of premiums, and they clearly implied that this was less 
than a reasonable rate. 

Yet that was a period in which most of their rates were not regu- 
lated, and in which the accepted adequate and reasonable margin for 
profit and contingencies in fire insurance rates was at 5 percent. 
That is the 1921 formula we were talking about. 

These facts make it difficult for one to take the companies seriously 
when they try to maintain that 5 percent or more is the necessary 
profit margin under fire insurance rates under regulation. 

The biggest gain in rates right now, of course, is found in auto- 
mobile insurance, particularly automobile bodily injury liability 
insurance. 

Some of the difficulty here is due to the inability of traditional 
rating techniques to cope with current—say the past 10 years—prob- 
lems. Some of the difficulty clearly is due to plain political pressure 
to keep those rates down. 

And some of the difficulty comes from a problem practically no 
one talks about in public. The complete inability of the commis- 
sioners and the industry to agree on what the proper measure of 
adequate and reasonable profit is. 

Members of the industry dislike to raise the issue because, every 
time they do it, some of the commissioners want to talk about con- 
sidering the companies’ investment profits. And this suggestion is 
total anathema to the companies. 

The companies prefer not to raise the matter for discussion because 
insofar as there is a formal rule at present they like it. 

In 1921, the National Convention of Insurance Commissioners 
adopted a resolution now known as the 1921 profit formula. This 
resolution was adopted, of course, when very few of the commissioners 
had any powers or obligations of rate regulation. 

Search of the 1921 and earlier proceedings of the commissioners 
failed to turn up a single piece of the evidence, if there was any, or 
of the explanation or the logic upon which the 1921 formula was 
based. 

When Public Law 15 put all the commissioners in the rate regula- 
tion business, the National Association of Insurance Commissioners 
restudied the 1921 formula. 

This restudy was the subject of a prolonged and violent debate 
centering principally around the report of New York department’s 
Roy McCullough, who proposed all sorts of things the companies 
did not like. 
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Iam sorry I did not have the reference to the McCullough report last 
Sunday ev ening; I did not have it at home. I now can tell you it was 
in the 1947 proceedings. 

The upshot was that the association’s only more or less formal action 
was aslight rephrasing of the 1921 formula. 

Nearly everyone went away from those meetings convinced of his 
own opinion still, and no real consensus was ever reached. 

Still the 1921 for mula, as modified, is the only rule with any formal 
general sanction, and the companies prefer not to have the question 

reopened, if they can help it. 

As for those commissioners who did not and do not agree with the 
1921 formula, particularly with its denial of any consideration whatso- 
ever of the effects of investment profits—and I should add that this 
denial is a definite statement in the 1921 formula: None of the so-called 
banking profit (which is the way they describe it) shall be consid- 
ered—the commissioners who do not agree with this seldom raise the 
issue publicly either. 

Now, it is my guess, but I am strongly positive it is a good one, that 
they refrain from raising this issue because if they were to stir up a 
real fight over it, a series ‘of court cases would be almost sure to result. 

Mr. McHueu. Mr. Hedges, are you familiar with any litigated cases 
which involve a determination of the underwriting profit formula in 
the fire insurance field ? 

Mr. Hepers. If you go back far enough 

Mr. McHueu. Speaking of recent date. 

Mr. Hepcers. No, we have to go back to the Missouri rate cases and 
earlier. 

So far—I do not know of any, and I am pretty sure that if there were 
any they would have come to my attention. 

Mr. McHvueu. You are not familiar with the outcome of some pro- 
ceedings in Wisconsin in recent years ? 

Mr. Hences. I have not read those decisions. I did not realize the 
commissioner had raised the issue. Did he raise it in court? 

Mr. McHvueu. I understand that that is so. 

Mr. Hepcrs. Well, that will be interesting. 

I knew there was a controversy, but I did not know this was part of 
theissue. He got his court case. 

Mr. McHvueu. I think there is some doubt as to just what the 
decision does mean. 

Mr. Hepers. That may be why the columns of the National Under- 
writer did not tell me about it. 

If they got the kind of cases they would be looking for, these would 
involve specific interpretations of key phrases i in the rate regulation 
laws; apparently they did not get that in Wisconsin. 

Now, we all know that the juridic al risks faced whenever you get 
first interpretations on any statute are considerable. 

If the commissioners can achieve their desired ends by indirection, 
making use of the administrative powers and techniques already estab- 
lished, why should they take any chances trying to establish new 
ones ¢ 

With all this going on beneath the surface it is no wonder that rate 
hearings sometimes produce rather weird and wonderful appearances 
at the surface 
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“Any old port will do in a storm,” and when the rate conflict gets 
rough some amazing reasons can be given in public to justify actions 
for which the real reasons are the submerged differences of opinion 
just described. 

Failure to discuss these real issues does make communication and 
peaceful settlement of rate disputes difficult. 

Furthermore, it is extremely likely that at least some of the present 
maneuvering is directed primarily to trying to smoke out the other 
— position out into the open first. There, presumably, it can be 
shot at. 

I say, in my opening page, this is off the grapevine, this is not the 
sort of thing one can document. It is my firm conclusion from private 
conversations that it is true. I cannot prove it. 

The result of all this is that, apart from these maneuverings, rate 
cases—apart from these maneuverings trying to get the other guy’s 
position where you can shoot at him—rate cases are actually settled 
ad hoc, on any available ground. 

The auto insurers’ princinal ground right now is their good chance 
of showing that many of their rates are inadequate, prima facie, be- 
cause they do not cover the immediate costs involved. 

If they can establish this they can expect to win their cases in court, 
The commissioners could defend by, or try to defend by, claiming in- 
vestment profits are large enough to make it worthwhile to pay the 
policyholders something for the use of their money, as the life insurers 
do. But I doubt that this defense will be attempted. It would be a 
tough one to prove. 

The commissioners’ strength lies, of course, in the fact that both 
administrative processes and court suits take time, much time, and 
meanwhile the rates are not up. 

Of course, some commissioners will always be impatient with prin- 
ciples and theory, and settle everything ad hoc because that is the 
way they believe it should be done. It is an old and honorable prin- 
ciple in administration to do things that way, but. professors do not 
ordinarily think much of it. 

In addition to differences of opinion and of principles, and to dif- 
ferences of approaches on the part of different commissioners and 
different insurers, there is one more lack of a firm foundation. (There 
is a word missing in the document there.) 

Nearly every set of statistics can be manipulated to indicate several 
different possible conclusions, and fire and casualty insurance statis- 
tics are from the firmest or most reliable kind of statistics known to 
man. 

One of the biggest shocks which outsiders—and that includes in- 
surance commissioners and professors—got from Public Law 15 and 
the subsequent rate regulation was the discovery as to how nonstatis- 
tical most fire and casualty rates were—that could be “are.” 

When the commissioners called for data to support the first filings, 
of the rates already in existence, the result was absolutely embarrass- 
ing to everyone concerned. 

Most of the first rates were finally accepted on faith and promises 
to do better, to do better at collecting and developing data in the 
future, but little actual progress has been made. 





ses 
the 





THE INSURANCE INDUSTRY 1103 


In fire and casualty insurance other than accident and health, the 
bodily injury liability lines (including workmen’s compensation) are 
fairly documented with experience figures. 

Experience in the other automobile insurance lines is also pretty 
well documented and studied, but from there geusswork predominates. 

The standard schedule rating systems used in fire insurance on com- 
mercial properties, and here I let myself go, is not too unfairly de- 
scribed as “mostly the informed guesswork of the best men of 1893 
and 1901.” 

Any experienced agent will recognize the phrase, “Well do you 
think he would pay a rate of 6 percent?” as a typical remark in 
arriving at a rate in many lines of inland marine, whose rates are not 
subject to filing and regulations. This is “statistics.” 

The fact of the matter is there is not, never was and probably never 
will be, any complete substitute for the exercise of judgment in the 
management of any business, including insurance. 

But it seems to me the obvious aims are to keep judgment within 
reasonable and safe bounds, and to set these bounds as nearly as possi- 
ble by objective rules and publicly known and accepted principles. 

I assume that this is the ideal: maximum freedom of individual 
action within known or ascertainable rules of law, subject to a mini- 
mum of administrative interpretation or whim. 

We are all aware, however, that that minimum of administrative 
interpretation covers a whale of a lot of ground. 

Now, if this report raises more questions than it answers, which it 
does, it is because I think there are so many more questions than 
answers. We have tremendous problems involved, and I think that 
isthe real problem of rate regulation. 

Mr. McHveun. Mr. Hedges, do you have any positive, specific rec- 
ommendations for improving State regulation ? 

Mr. Hencrs. Well, one thing, if the National Association of Insur- 
ance Commissioners would go ahead with plans which they have tried 
to go ahead with on occasion, of setting up more of their own research 
in their own Chicago office, and do more studying of their own, so that 
New York does not have to do it for everybody, I think this would be 
a big help. 

Now, I understand there are various reasons why they do not do it, 
but they mostly center around the things that Senator O’Mahoney 
was speaking of this morning. There is some question as to whether 
spending State money on this kind of a situation, on this Association 
of Insurance Commissioners, is legal. Add to this the reluctance, in 
general, of States to appropriate money for a new and unusual pur- 
pose—we have why little has been done. 

There needs to be a tremendous amount of study on it done, and 
the commissioners, some commissioners’ offices, probably could do it 
if they would fight a little harder about it, and a few of them do it. 

But mostly it is done in the New York office. 

Senator O’Manoney. Professor, in your concluding paragraph, you 
say : 

It seems to me the obvious aims are to keep judgment within reasonable and 


safe bounds and to set those bounds as nearly as possible by objective rules and 
publicly known and accepted principles. 
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Who is going to keep the judgment within reasonable and safe 
bounds, and who is going to set these bounds, according to your 
formula? 

Mr. Heneces. I can make a safe answer by saying the government. 
As to which government, I am more concerned with how efficient 

Senator O’Manoney. I do not want you to give a safe answer, 
Professor. [Laughter. | 

I want you to give an accurate answer. What do you mean? 

Mr. Hepees. I mean that if the rules are proper I think insurance 
“an be regulated effectively from either Washington or the State 
apitals. 

Senator O’Manoney. But it must be regulated from one or the 
other ? 

Mr. Hepers. Yes. 

Senator O’Manoney. You do not believe in private regulation ? 

Mr. Hepces. No, not all by itself; I do not. 

Senator O’Manoney. You speak of maximum freedom of indi- 
vidual action within known or ascertainable rules of law, subject to a 
minimum administrative interpretation or whim. 

Mr. Hepees. Would you like me to give an example of that? 

Senator O’Manoney. Has this ideal been accomplished by the States 
under the McCarran Act ? 

Mr. Henees. Yes. 

Let me give you an example, and then you can decide whether or not 
it is under the McCarran Act. 

In life insurance the rules for reserves, policy reserves, are clear. 
Everybody has access to tables. 

I can take them into my freshmen and sophomore classes, and we 
can talk about the rules and we can ascertain what they are; there 
is no question about what they are. ; 

Senator O’Manoney. Do these freshmen and sophomores do as 
well as the commissioners and the rest of us? 

Mr. Hepers. No, fortunately not, from the commissioners’ stand- 
point. 

And with this as a rockbottom, as a minimum amount of assets in- 
surance companies, life insurance companies, must have, plus some 
other clear rules as to minimums, the companies are free to pretty 
much go their own way to see how they can meet these minimums, make 
a little money if they are stock companies, and get a share of the 
market. 

This I consider an example of a maximum freedom of individual 
action within known or ascertainable rules of law subject to a mini- 
mum of administrative decisions. 

Senator O’Manoney. That would indicate that you do not believe in 
much government regulation, State or Federal. 

Mr. Hepees. Well, my philosophy is to get along with as little as we 
ean. But what I think, it seems to me, is that the minimum amount 
is quite a great deal. I think that Adam Smith would never recog- 
nize that amount. 

I think life insurance is pretty strongly regulated, a lot of regula- 
tion exists in life insurance. 

I think in fire and casualty, if we could set up the same kind of 
regulations: That you have got to have this kind of money, you have 
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got to have these kinds of assets, there are certain things you cannot 
put in your policies—but it is your job to see how much you have to 
charge for your policies, and whether or not you can put ‘out a better 
policy than a minimum policy, and whether or not you can market it 
for a lower cost than somebody else or make it more attractive than 
somebody else—this is the kind of regulation I would like to see in the 
fire and casualty insurance rates. But I donot think we can do it until 
we know what constitutes financial integrity or financial adequacy of 
fire and casualty companies. : 7 

Senator O’Manoney. You have no judgment as what financial in- 
tegrity or soundness means 4 

Mr. Hepces. Oh, yes; I think I know. But I am convinced that I 
am the only one, or I and a few other people who happen to agree 
with me, who are the only ones; we have not sold our ideas yet. We 
have not yet gotten our ideas to be accepted general principles. 

I will argue with anybody, and maintain that I do have some very 
good ideas. i 

Senator O’Manoney. Frankly, I am a little bit at a loss, Professor 
to undersiand precisely what recommendation you are making to this 
committee. 

Mr. Hepers. Well, I think that I am trying to say to the committee 
this: Not a recommendation ; 1 am trying to say that rate regulation is 
in sad shape in a lot of ways in fire and casualty insurance. It is not 
necessarily the fault of the people who are doing the regulating. It 
is because of lack of fundamental knowledge. " 

Now, if regulations were to move to Washington, which, of course 
is one of the definite issues here, and if moving it to Washington 
could provide the regulator with a large staff of people who could 
investigate, who could and would investigate, these subjects, who 
would make progress in getting answers to the questions I have raised, 
then I would feel that that step would be a big step forward. And 
I do not care whether the Commissioner sits in Washington or in the 
States, just as long as we find out more of what we need to know. I 
do not care who finds it out. 

Senator O’Manoney. But we do not know now what we ought to 
know ? . 

Mr. Hepees. Right. 

Senator O’Manoney. All right. 

Any questions ¢ 

Mr. McHueu. Just one or two questions, Senator. 

Mr. Hedges, I understand you indicate reliance on statistics is 
extremely questionable in this business, and that there should be 
greater emphasis upon individual judgment factors in insurance as 
well as other businesses. 

Would this suggest that the functions and the activities then of 
cooperative ratemaking through rating bureaus is apt to be a less 
reliable guide to getting good rates than by means of individual com- 
pany action on rates ? 

Mr. Heners. I think I let two things get too close together, and I 
had better separate them. 

I think we definitely need more statistics, and we need more statis- 
tical bases for rates. 

The reference to judgment was not so much in ratemaking as in 
general financial management of the insurance companies. We ought 
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to have plenty of statistics for management to look at, but I would 
like to see a maximum amount of room for management to decide 
how it was going to market its product, what the actual price was 
going to be, and so on. 

The management in the general sense, rather than in the sense of 
having rate satistics, is what I was talking about with regard to more 
use of judgment. 

What we need our statistics for is to tell them how much money the 
company ought to have, then let the mangement decide how to get it. 

Mr. McHven. Professor Hedges, can you tell the subcommittee any- 
thing of the results in those States where there is less rate regulation 
than is provided for under the all-industry rate laws? What has been 
the net result in terms of the kind of rating structure that you have? 

Mr. Hepers. Well, the net result has probably been more rate com- 
ame, and some of it, frankly, quite reckless. But since it only 

appened in certain areas, the companies survived. But that net result 
primarily is due to just one State, and that is California. 

If you took California out of the picture there would not be much 
difference. 

In the case of Missouri, which was mentioned this morning, casualty 
rates are not regulated, and fire rates are. 

You cannot tell the difference in casualty insurance competition be- 
tween the State of Missouri and across the river in [Illinois where 
fire and casualty rates are both regulated. 

Mr. McHvucu. What about Idaho, do you have any information 
there? 

Mr. Henecrs. No. 

Mr. McHucu. Do you have any information with reference to the 
total net result of the kind of rate regulation in the State of Texas 
where the State itself sets the rates? 

Mr. Hepces. No; I do not. There is not any reason why there 
should be any difference because, of course, Texas takes the approach 
to rates that, if you want to cut the rate there by a dividend at the 
end of the year it is all right. Of course, it is safer that way, and the 
less likely to result in optimism, and that sort of thing. 

Mr. McHueu. Has this method tended to keep prices higher than 
they might be otherwise ? 

Mr. Hences. No. 

Senator O’Manoney. Any further questions? 

Mr. Peck. Mr. Hedges, we have heard about the National Associa- 
tion of Insurance Commissioners. What does that group do, sir? 

Mr. Hences. It meets twice a year and has big long discussions, 

Mr. Peck. Does it carry on any research activities ? 

Mr. Henees. Very little; a minimum of research is carried by the 
association as such. It does farm out problems among the commis- 
sioners to take back home, where there is a commissioner who has 
enough staff and the right kind of a staff to look into a problem. 

Time and again they will ask New York to please study this and 
come back and see them. 

Mr. Peck. Does it operate, perhaps, as a clearing house for some 
information ? 

Mr. Hepces. Oh, yes, yes, definitely. 

Mr. Peck. Do its members participate for the purpose of improving 
their own local administration 
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Mr. Henees. I think—— 
Mr. Peck (continuing). Of the law? 
Mr. Henees. I think this is definitely their primary purpose; yes. 


Mr. Peck. The primary purpose, then, do you think, is to improve 
local administration ? 


Mr. Hencss. Yes. 

Mr. Peck. By means of disseminating information which may come 
to the attention of one or more commissioners elsewhere ? 

Mr. Hepces. By two means; that, plus the fact of trying to get 
uniformity among the regulations where conflict would cause a good 
deal of difficulty. 

Mr. Peck. Do you believe that this association and its activities are 
in any way an indication, such as I believe the witness this mornng 
almost indicated, that the business of managing or regulating insur- 
ance is really more than a local problem? 


Mr. Hepces. Yes, yes; it is more than a local; it is both, like many 
roblems. 


Mr. Pecx. It is both local and more than local ? 

Mr. Hepces. Yes. 

Mr. Pecx. Do you believe that if this information which you say 
we do not have now, but we want to get—and, I might suggest, sir, 
that this is just what the committee is trying to do right now- 

Mr. Hepces Well, I hope my bit is something you have not seen 
before, so I have contributed something. 


Mr. Peck. Yes; you have contributed a large number of questions 
which we will have to look into. [Laughter. ] 

Do you think, sir, if this information were available that it could 
be used more effectively on the State or on the national level? Would 
you have any opinion on that? It is a comparative judgment, but 
would vou care to voice any opinion on that at all 

Mr. Hences. I have 
Mr. Peck (continuing). Assuming the same amount of informa- 
tion ? 

Mr. Hences. I have a tendency to favor the national level. There is 
a certain amount of cynicism in my refusal to answer. 

When I was an undergraduate I always thought Washington did 
everything better than the State capitals. A little bit later I thought 
it was the other way around. Now I cannot see much difference. 
[Laughter. | 

Mr. Peck. At least there are presently 49 State ni cr. and we 
assume there may be 50, and we have 50 people doing the same thing, 
with the same information, rather than just one. Would you see 
any difference there? 

Mr. Hepvces. The reason I am teaching school instead of being in 
the insurance business is that I am always seeing both sides of every 
question. Teaching is one of the few places where this is a virtue. 
The advantage of the 49, 50, 51, 52, or 54 is, if somebody makes a mis- 
take, at least he only makes it in a small area. 

Mr. Peck. It would be a smaller mistake. 

Mr. Hepers. A smaller mistake. 

Secondly, where there are differences of opinion—and I am a great 
believer in differences of opinion and in flexibility of the economy and 
society which allows as many varieties of things to exist as possble— 
so California tried one rate system. The things that work out of it 
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were adopted, are adopted. New York has various virtues. Thin 
which New York manages to establish and show are good things they 
are adopted. Ps 

If there were just one, then the only things which would be tried 
would be the ones that one approved, and there would be less chance 
of trying out all sorts of things. 

On the other hand, if regulation were good in Washington we would 
have more good regulations; but if it were bad, we would have more 
bad regulations. 

Mr. Peck. Do you think there are geographical or even climatic 
or local industry differences between California and New York, as 
an example, which would make California regulation of California 
life insurance for California purposes more effective than regulation 
outside of California, whether it should be in Washington or New 
York or anywhere else ? 

Mr. Hepers. I keep concluding that the similarities in that area 
outweigh the differences; there are a heck of a lot of similarities, more 
so than differences. 

Mr. Pecx. All right. I think that is about all I have. Thank you 
very much, sir. Thank you, Mr. Chairman. 7 

Senator O’Manoney. Professor Hedges, we are very much indebted 
to you for the patience and the speed with which you have presented 
your views this afternoon. 

Mr. Henges. I did not take the professor’s usual 50 minutes, but 


I came close. 
(The prepared statement of Mr. Hedges follows :) 


STATEMENT REGARDING FIRE AND CASUALTY INSURANCE RATES AND THEIR REcv- 
LATION, May 1959 


(Bob A. Hedges, Ph.D., CPCU, CLU, Associate Professor of Finance, University 
of Illinois, Urbana, Ill.) 


WHAT’S HERE 


A professor is more likely to be concerned with, and better informed on, 
things as they (in his opinion) ought to be than with things as they are. True 
to form, this statement contains a great deal of “ought.” However, it also deals 
with three things “as they are.’ The first of these is the large disparity in 
operating expense costs between small fire insurance companies and large ones. 
This disparity is very useful: It can be used as argument for the practice of 
insisting on a single rate level for all carriers; it can also be used as argument 
for insisting on rate competition with each company setting its own rates. Asa 
commentary on the present facts of rate regulatory life, it principally proves 
that no matter what the present rate regulators do, they can be proved wrong. 

The second set of facts has to do with the amount of profit which stock fire 
insurance companies have managed to make in the past. This section will be 
universally unpopular. It indicates that their profits have been very modest, 
a conclusion which is distasteful to those who do not like these insurers. On 
the other hand, the analytical method by which this conclusion is established 
is one against which the fire insurers themselves have a positive phobia. 

The third set of facts consists more of the kind of information the committee 
wants today, I expect. And it consists more of a strong guess at the facts than 
it does of the facts themselves. It contains some things picked off the grape- 
vine, and although that is a very unprofessorial source of information, the 
items reported are of a type which no professorial source can provide. The sub- 
ject: what seems really to be going on in rate regulation as distinguished from 
what just appears to be going on. 

There is, of course, lots of theory throughout. That is, after all, what pro 
fessors are supposed to be principally good for. 


i 
i 
| 
| 





Di. 


lat 
the 
gre 
ho 
uni 
on 
for 
col 
for 
los 


rey 


onsen 





* 


_ 





THE INSURANCE INDUSTRY 1109 


RATE LEVELS AND UNDERWRITING EXPENSES 

Differences in expense ratios 

It is agreed that, if insurance rates are to be regulated, they should be regu- 
lated so as to produce a rate level which is “adequate and reasonable”—that is, 
they should produce profits which are “adequate and reasonable.” There is a 
great deal of debate over just what ‘adequate and reasonable” profits are and 
how they may be ascertained. This report will plunge into some aspects of that 
unsettled controversy a little later, but first it will take up another problem, 
one very seldom mentioned: the question of “ ‘adequate and reasonable’ profits 
for whom?’ A rate level which produces adequate and reasonable profits for 
company A (by whatever standard one chooses) will produce something different 
for companies B and C. At the same rate level, B may be operating at a net 
loss, while C enjoys a profit which is much more than just “reasonable.” 


Consider the following example, in which the figures are based on actual 
representative cases : * 





' 
Company Premium Underwriting| Expense 
| volume expenses ! ratio 





Percent 
ee setae 2. $600, 000 | $300, 000 50.0 
te ae cakuemns oon Laugee sees ieee 1, 000, 000 | 470, 000 47.0 
a : ; = 4.000, 000 | 1, 800, 000 45.0 
TN Sata at chsh dog mpaadbais guketaitinlas scalp cara esata te ak he i 16, 000, 000 | 6, 880, 000 43.0 
es knot et ane csseaenatend sav iwesérmaosacescnawenemes | eae OUne ML: | keane 42.0 
ee i. 65k RE ee eeacs cies ole 53, 600,000 | 22, 590, 000 42.1 
} ' 





1 Not including claims and claims settlement expense, 


If the rate level for these companies is based on the aggregate experience 
(which is to say, on weighted average experience), the expense allowance will be 
42.1 percent of the rate. If the rate contemplates a 5 percent allowance for profit, 
presumably only company O will achieve it. Companies M and N would show 
some profit, company L would essentially break even, while company K would 
show a net loss equal to 2.9 percent of sales. But if a straight (instead of a 
weighted) average of these companies’ expense ratios is used to set the rate 
level, then an expense ratio of 45.4 percent would be expected to produce the 
“normal” profit margin of 5 percent. Company O would enjoy a fine 8.4 percent 
profit margin in sales, and company K would expect a minuscule profit. Still an- 
other way of determining the “average” expense rate would be to use the median, 
or middle, figure—in this case, company M’s 45 percent. In the illustration, this 
is only a little different from a straight arithmetic average of the ratios, but with 
the actual number of higher cost companies in the business, the difference between 
the two would be greater. 

If differences in expense ratios were generally, or even often, made up by op- 
posite differences in claims (and claims expense) ratios, there would be much 
less of a problem. Unfortunately, the general relation between claims ratios and 
underwriting expense ratios is rather random, with what relationship there is 
tending in the direction of association of higher claims with higher expenses, of 
lower claims with lower expenses. This tendency compounds the problem, of 
course. 

If differences in ratios were purely, or even principally, simple matters of man- 
agement efficiency, a good case could be made for ignoring them: Let the ineffi- 
cient simply be penalized. But, again, unfortunately, the regulators’ problem is 
not that simple. 


1The figures and most of the rest of the rate-level material in this report are based 
on an unpublished study, “Principles of Financial Analysis of Underwriting Expenses in 
Property Insurance,” done by the present witness in 1953-54. A description of the scope 
and methodology of the study can be found in “Experiment in Financial Analysis of Prop- 
erty Insurers,’”’ Journal of the American Association of University Teachers of Insurance, 
23: 1: 142-146, March 1956. A further development of the study, using later data, 
appeared as “Evaluation of Property Insurance Companies’ Expense Ratios,” Journal of 
Insurance, 25: 4: 1-16, February 1959. 


*See pp. 8-9 of the previousy cited “Evaluation of Property Insurance Companies’ 
Expense Ratios.” 
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Company size and expense ratios 


The differences exemplified by the hypothetical companies K through M, and 
the differences found in the studies which have been cited, were to a significant 
extent a function of company size. In the study, “Principles of Financial 
Analysis,” the following figures were found from the 1949-51 fire insurance ex- 
perience of full-premium, independent agency, stock insurance companies. 








[Percent] 
Percentage of companies 
which had expense ratios 
Company size group ! equal to or less than— 
——_————|_—-—, 
42.1 | 44.4 | 48.1 

IR eta ae hd ie ii ace icn cd acoaabanacdiashGepassnndathaueacncunnue & 26 | 46 
I ee ae 2 is a as ee | oe eB oe iN De ee | 12 39 | 85 
a te await nome Riemune Rb eae 57 | 85 | 96 
| 76 

| 

| 


BEB cranciierd nbeincss che deha talk wha les anh Fa ak pal le | 26 50 


1 In this study, small companies were those writing from $200,000 to approximately $2,000,000 in annval 
fire insurance premiums; medium companies were those ranging from $2,500,000 to just under $6,000,000; 
large companies were those which wrote more than $5,900,000 annual fire premiums and they ranged up to 
nearly $59,000,000 in premium volume. Expense ratios are expenses incurred to premiums written. 


Therefore, a rate level which penalizes high expense companies penalizes, for 
the most part, small companies. This raises an important policy problem. 

Presumably, one of the main advantages of a competitive enterprise system is 
that competition will eliminate higher cost companies and, in so doing, will 
produce lower prices for consumers. On the other hand, the preservation of a 
competitive enterprise system depends on the ability of numerous competing 
production units to enter and to stay in the system. A dilemma is created: If 
the rate level does protect the numerous small productive units against the 
superior competitive capacity of the fewer larger units, the price-reducing bene 
fits of competition are severely reduced: stockholders (and employees) are 
benefited at the expense of the consumers. But if the rate level does not protect 
the numerous smaller units, “competition” may be sharply curtailed for lack of a 
sufficient number of competing units and inability of additional units success- 
fully to enter the business.® 

This dilemma is a familiar one to anyone who has ever studied or dealt with 
the problems of competition or of business regulation in general. But its pres- 
ence in insurance has received little explicit attention. That there are ‘‘econo- 
mies of scale” in the fire and casualty insurance business is hardly obvious from 
the structure or organization of the business. Indeed, I am not at all sure as to 
just where in insurance companies’ operations these economies arise. But in the 
face of the figures just quoted (and of completely comparable ones from a later 
study), the existence of such economies cannot be doubted. 

None of the alternatives in regulatory policy are particularly attractive. If 
a single general rate level is set and required, the dilemma just described is 
faced: ineffiicency is protected and perpetuated or small companies are discrimi- 
nated against in favor of large. On the other hand, if a general rate level is not 
set and maintained, the competitive advantage which the large companies gen- 
erally have over the small could be equally or even more ruthless in weeding 
out the latter—or the large companies might take the opposite course of avoid- 
ing price competition in favor of much larger profit margins in sales. 


How many rate levels? 

Which is the least of the evils? Here we leave the realm of fact and enter 
the area of opinion. I shall not pass up this opportunity to present the follow- 
ing opinions of mine. 

First, an additional fact: The actual nature of markets in this country, in- 
cluding the market for insurance, is such that “perfect competition” as to prices 





®In insurance there is an additional drawback to “ruthless” regulation, of course: any 
policy which weeds out the inefficient companies is likely to be hard on those members of 
the general public who happen to be insured in the companies which get weeded. Usually, 
it is assumed that one major purpose of insurance regulation is to prevent insureds trom 
holding policies in companies which are likely to fail. 
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does not prevail. Different producers of the same or essentially similar goods 
and services charge different prices for their products and compete successfully 
in the market while doing so. Having a higher price than some of the com- 
petitors will not preclude an insurer from the market. That is the fact. The 
opinion is that it is better for a high cost insurer to compete, or to try to com- 
pete, in the market for business at a higher but adequate rate than for the same 
high cost insurer to try to operate in the market at a fully competitive but inade- 
quate rate. The former program may lead to success; the latter is a likely road 
to failure. 

Therefore, not setting an absolute general rate level is the preferable approach. 
It allows the efficient insurers to compete for customers on a price basis if they 
desire—and some of them are sure so to desire. And it does not preclude the 
small insurers from the right to fight for a share of the market on terms under 
which they can break even. Life will not be easy for the high cost operators, but 
it will not be any tougher for them in insurance than in any other line of estab- 
lished business. 

Now there isn’t any question but that the major objection to not setting rate 
levels is the danger that competition may lead to rates which are inadequate, 
and inadequate to the point of company failures. Not only logic but more than 
one set of historical examples establish this as still another pertinent (and 
sobering) fact. 

Not all insurance rates are regulated. How is financial disaster avoided in 
these branches of the business? How do the life insurers, the marine insurers, 
the accident and health insurers, avoid ruinous price competition? Primarily 
by the exercise of good judgment and good business sense by the companies’ own 
managements. It does seem likely that fire and casualty insurers might very 
likely turn out to have a great deal of the same. The common example of how 
unregulated rates can work is life insurance, and the equally common response 
is that nonregulation works in life insurance only because the business is so 
stable and mathematical, so little subject to catastrophe and, presumably, to 
errors in judgment. But when marine and accident and health insurance are 
brought in as further examples of workable competition in rates, these answers 
do not apply: Marine and accident and health insurance are two of the least 
stable, least mathematical, and most subject to judgment lines in all of insur- 
ance. And it is instructive to note that while we hear many complaints about 
practices and behavior in accident and health insurance business, these com- 
plaints do not inc!ude the charge that the companies in this brancn uc the busi- 


ness are not making enough money or that they are competing each other into 
the poorhouse.* 


Rate levels and unearned premium reserve 


But mention of these other lines does not constitute a solution to the problem; 
it merely indicates that there may be a solution. Finding a solution hinges upon 
coming up with a way to measure fire and casualty insurers’ financial standing 
without reference to a rate level. Until this is done, anyone concerned with 
insuring the solvency of these companies must be directly concerned with where 
the rate level is. For present standards of solvency have this most peculiar 
characteristic: the lower the rate which a nonlife company charges for its 
insurance (and, therefore, presumably the thinner it is cutting its financial 
cushions), the fewer the assets which are required to establish its financial 
solvency. 

This odd, not to say weird, relationship is due, of course, to the nature and 
use of the unearned premium reserve. A whole report, several whole reports, 
could be (have been and will be) written on the subject of this reserve alone. 
Here, only its relationship to the rate level problem will be considered. 

As an accounting device, the unearned premium reserve is a deferred income 
account. As a statutory liability, it is not clear what the unearned premium 
reserve account is, but presumably in some way it represents the value of present 
policyholders’ future claims against the company’s assets. It is indisputable 
that (1) as a deferred income account, this reserve is an accounting anomaly in 





4I am not unmindful of the facts that the accident and health business has had its 
rough days, that there is at least some reason to suspect that present experience may just 
be the lull before the storm, and that when group insurance is considered the rate com- 
petition is fearfully, sometimes even unprofitably, sharp and fierce. But I will not admit 
that the record of accident and health insurance on rates in general is any worse since, 


say, World War I, than the record of fire and casualty insurance in general, regulated or 
unregulated. 
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that there is no companion account for deferring the related charges; and (2) 
as a measure of liabilities to policyholders, the item is excessive under almost 
any real circumstances.° The industry needs a better measure of its future 
liabilities and more useful and accurate treatment of its income statements in 
any event. But if a better measure of future liabilities can be found, one which 
is not tied directly to the rate level, then fire and casualty insurers’ solvency can 
be watched and preserved while the rates charged to customers are left generally 
free to fluctuate according to individual companies’ needs, opportunities, and 
markets. 

Where we are 

But until a more accurate measure of liabilities is found, there are serious 
disadvantages to allowing individual companies freedom in setting their own 
rates. With the unearned premium reserve as presently used and calculated, 
lower rates not only give a company a better competitive position in the market, 
they also allow it to exploit that position with fewer assets and smaller initial 
surplus than are required of a company with higher rates. This seems too much 
of an unwarranted advantage to the rate cutter for us not to have someone’s 
hand on the brakes in the form of rate-level regulation.® 

This does not mean that all companies must, or ought to, use the same rate 
level. The excessiveness (commonly called the redundancy) in the unearned 
premium reserve as a liability makes it possible to let it be reduced (as through 
lower rates) without actual danger to a company’s solvency. And the general 
argument for competition in rates has already been made. But under present 
circumstances, rate reduction does give the lower rate company a financing 
advantage which does not seem justified and hence could be called an unfair 
advantage.’ 

Clearly, the biggest obstacle to obtaining desirable rate competition is the 
finding of the proper measure of liabilities to policyholders. Much of the indus- 
try can be expected to be opposed to this as to most other fundamental changes. 
(One must remember that those who run financial institutions are responsible for 
other people’s money, and are expected—indeed, often are required—to be 
consistently conservative in their dealings with it.) And it would be the wildest 
kind of dream to expect the 52 American insurance commissioners, or even a 
significantly influential section of them, to agree on the necessary details of a 
major change like this in the face of strong opposition from the industry. 
Impetus for improvement will not come from these directions. From whence, 
then? There is little organized research in fire and casualty insurance other 
than in loss prevention engineering. But somebody will have to figure out— 
will have to do the research and come up with an answer or answers on—a sound 
and usable answer before anyone can start trying to sell it to the industry and 
the commissioners. Maybe the New York department will do it. (Why does it 
always have to be New York?) Maybe a professor somewhere will do it. We 
are making some progress toward developing some academic strength and tradi- 
tion in insurance. 





ADEQUATE AND REASONABLE PROFITS 


Now let us tackle a really difficult problem: What are adequate and reasonable 
profits? There are two basic parts to the problem, each one more difficult 
than the other: How shall the rate of profit be measured, and what rate is the 
reasonable and adequate one? 


The dollar amount of profit 

Before the rate of profit can be measured, the amount of profit must be de 
termined. There has, in the past, been considerable controversy as to how 
direct profits from underwriting should be ascertained—by using written pre- 
miums or earned, by using paid claims and expenses or incurred? I do not be- 





*'The phrase, ‘‘under almost any real circumstances” is a concession to keep the state- 
ment “indisputable.””’ My own opinion is that the simple statement, ‘‘the item is exces- 
sive,”’ is completely accurate. 

® However, as previously noted, individual company ratemaking seems to be working 
well in accident and health insurance, a line subject to the unearned premium reserve 
requirement. It would be instructive to study the action of the reserve in this case. 
There are some possible reasons why the practical effects here might be different than 
they are in property insurance lines. 

7The fact that the lower rate companies often also write policies for less than full 
annual terms gives them a still further advantage in connection with the unearned premium 
reserve, but it is not related to the rate level problems under discussion. 
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lieve the latter question is subject to controversy any more; incurred obliga- 
tions are the proper measure. With regard to the former, if one must use 
written or earned premiums—make a single choice between them—then I am 
sure that earned are the proper base. But here those anomalies in the calcula- 
tion and use of the unearned premium reserve confound us again. One of the 
first things one learns in connection with financial analysis of fire and casualty 
insurance is the difference between “statutory underwriting profits,” and * ‘trade’ 
profits” (in underwriting). When the company’s premium volume is increasing, 
trade profits exceed statutory; when volume is declining, trade profits are 
less than statutory. Another big reason, then, that accounting for unearned 
premiums needs to be revised is so that official ascertainment of profits bears 
some relationship to realities. How can rates be regulated to produce reason- 
able and adequate profits when the accounting regulations consistently conceal 
what the profits ure? 

To get around this problem, analysts use either of two methods. They either 
(1) measure some or all of the underwriting expenses against written premiums 
instead of earned or (2) they adjust the statutory profit figures by adding to 
them the company’s net increase in “equity in the unearned premium reserve.” 
Jiven the same assumption as to expense and premium behavior, both methods 
produce the same results. 

Rate of profit: percentage of what? 

But when we do know the amount, the question still remains: Is this amount 
adequate and reasonable? The one thing which is not disputed here is that 
what is adequate and reasonable is a relative matter ; the statement must be read 
as “adequate and reasonable in relation to * * *” something. What that 
“something” is, however, is the basis of about as violent controversies as exist 
in this business. Spokesmen for the industry insist that profits must be measured 
against, and only against, sales (premiums)—and against, not the net value of 
sales to the company (i.e., net of agents’ commissions) but against the full 
retail price. In view of the independent agency system, this somehow seems 
comparable to a manufacturer's figuring his profit margin against what his in- 
dependent retailer gets for the product instead of against what he, the manu- 
facturer, gets for it. But it does not matter, really, because sales are the im- 
proper base anyway. 

This economist and professor of finance is certainly not going to come in 
here and tell this committee and its counsel about the legal side of rate regula- 
tory theory. But he does assert that the following quotations from well-known 
Supreme Court decisions are good economics : 

“What the company is entitled to ask is a fair return upon the value of that 
which it employs for the public convenience.” * 

“The return to the equity owner should be commensurate with returns on 
investment in other enterprises having corresponding risks. That return, more- 
over, should be sufficient to assure confidence in the financial integrity of the 
enterprise so as to maintain its credit and to attract capital.” ° 

This is good orthodox economics, good neoclassical economics, good modern 
economics. As Adam Smith noted, it is necessary that the entrepeneur’s profit 
should bear some relationship to the amount of capital invested, otherwise 
“he could have no interest to employ a great stock rather than a small one.” ” 


“Adequate and reasonable” 


Now we also know that, when it comes to regulating given rates in given 
circumstances, life is not nearly at all simple. Dozens of court decisions, from 
Smyth v. Ames on, have made the point that “whether the carrier earned divi- 
dends or not sheds little light on the question as to whether the rate on a par- 
ticular article is reasonable.” "* But here we shall examine, not individual rates, 
but the level of rates (and of profits) in general. Suppose that, however given 
rates are set, the final result of all of them taken together is a net return to 
property insurers equal, say, to 3 percent of assets or 744 percent of equity.” 
Is this too much, about right, or too little”? 





® Smyth v. Ames, 169 U.S. 466. 546 (1898). 

®F.P.C. v. Hope Natural Gas Co., 320 U.S. 591. 603 (1943). 

1 Wealth of Nations, book IT, ch. 1 (p. 262 of Modern Library edition). 
uT.C.C. v. Union Pacific, 222 U.S. 541, 549 (1912). 


® Equity (policyholders’ surplus) is assumed throughout this illustration to be at the 
Tepresentative figure of 40 percent of assets. 
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According to the argument very briefly presented above, the answer lies in 
how well this return compares with the returns which the equityholders could 
have gotten elsewhere at about the same risk with the same money. If the same 
amount of equitable interest could have earned, say, 18 percent at about the 
same risk elsewhere, the 714-percent return is inadequate.” 

But wait a minute. In the fire and casualty insurance business, underwriting 
is not the sole source of profits. The company’s investment department also 
makes an income. Indeed, in a stock company it commonly makes a larger 
dollar income than the underwriting does. Suppose that in our example this 
amount came to 6 percent of assets or 15 percent of equity. This makes a total 
return on equity of 22% percent. Now we change our conclusion. Profits in 
this insurance company are more than adequate; at one-fourth greater return 
than in comparable opportunities, we will say that the profit rate is more than 
not “reasonable,” and insurance rates ought to come down. 

When the rate of profit is measured against investment, one of the con- 
trolling variables is “rate of capital turn,’’ and this must be considered in de 
ciding what is the proper profit margin in rates. Assume the investment return 
of 15 percent on equity. To get 18 percent on equity we need another 3 per- 
centage points from underwriting. What this means in the way of net margin 
in rates depends on what is assumed about the ratio of sales (premiums) to 
equity. If sales equaled equity, a 3-percent margin would be right. If sales are 
expected to run 150 percent of equity, a 2-percent margin in premiums would 
produce a 3-percent return on equity. Therefore, the rate structure taken as a 
whole should produce a 3-percent profit margin. 


Profit history: Stock fire insurers 


So much for principles. Now let us consider some facts. The following 
figures are from the study, “Report on Basis for the Profit Factor in Fire 
Insurance Rates,” done at the University of Illinois in 1951-52. These figures 
are drawn from the experience of all the stock fire insurance companies reported 
in “Best’s Fire and Casualty Aggregates and Averages.” These companies 
constitute all but a tiny fraction of the stock fire insurance business. The data 
presented here represent the weighted average aftertax experience of these 
companies after adjustment for changes in equity in the unearned premium re- 
serve (here’s that factor again), which was taken to be 29 percent of the re- 
serve. Total net experience on both underwriting and investments is presented 
as a set of percentages of average equity—including “equity in the unearned 
premium reserve.” 





Rate of return on average 
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1 When capital gains and losses are not considered in income, equity is not adjusted for them either. 





13 The conclusion of inadequacy would also be drawn if a return of 5 percent could be 
made elsewhere at noticeably less risk. 
14 Robert A. Hedges and Neil Helbling; Institute of Government and Public Affairs, 
1952. 
t Co., New York, annual. 


Urbana (mimeo). 
15 Alfred M. Bes 
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In the period 1941-50, underwriting profit (adjusted for net changes in equity 
in the unearned premium reserve) was 41 percent of total profit from under- 
writing and investments without capital gains adjusted underwriting profit was 
27 percent of total profit from underwriting and investments including net 
capital gains. Should capital gains and losses, particularly unrealized ones, be 
considered in “profit” when one is trying to decide whether the profit is adequate 
and reasonable? The problem is moot. Fortunately, this is one complication 
which, according to the evidence above, does not complicate the picture signifi- 
cantly. Differences between the results “with” and “without” were of no real 
consequence. 

In the same 10 years, electric utilities averaged 5.25 percent return on plant 
with a maximum 1-year rate of 5.6 and a minimum of 5.0 (indicating very little 
risk)."* During these years, interest rates on utility bonds were relatively low, 
and since these companies generally have fairly high debt-to-equity leverage, rate 
of return on equity probably ran around 7 or 8 percent. From 1947 through 
1950, manufacturing concerns averaged 14.6 percent return on equity.” On the 
basis of these and other comparisons, it would appear that fire insurers’ profits 
during the period were inadequate. 


Inadequacy and rate regulation 


But perhaps the most interesting point is that if an inadequacy existed in 
1941-50 it can hardly be blamed on rate regulation. Befure 1948 (When the 
Public Law 15 moratorium expired), there was hardly any regulation of fire 
insurers’ rates. The best of the 10 years studied were 19438, and 1949, and 1950. 
However, the improved return in those 3 years was not due to rate regulation, 
either; after 4 very bad years, claims finally went down; meanwhile current in- 
come from investments was increasing 30 percent and a stock-market upturn at 
the same time changed capital losses into large capital gains. The insurance 
commissioners had nothing to do with this. 

So, if fire insurers’ returns were inadequate from 1941 to 1950, some cause 
other than rate regulation will have to be found. And if rates should be in- 
adequate at times under regulation, it could be that the root of the deficiency 
did not lie in rate regulation. 

Note that the foregoing does not say that rate regulation cannot be, or is 
never, responsible for rate inadequacies. It does say, however, that a great deal 
needs to be learned about what adequacy is. A 1948 committee report of the 
National Board of Fire Underwriters stated that stock fire companies’ net margin 
in rates over most of the period since 1921 was 1.7 percent of premiunis, and 
clearly implies that this was less than a reasonable rate.“ Yet that was a period 
in which most of their rates were not regulated, and in which the accepted ‘ade- 
quate and reasonable” margin for “profit and contingencies” in fire insurance 
rates was 5 percent.” These facts make it difficult for one to take the com- 
panies seriously when they try to maintain that 5 percent (or more) is the neces- 
sary profit margin in fire insurance rates under regulation. 


Some causes of present rate problems 


The biggest pain in rates right now, of course, is found in automobile insur- 
ance, particularly automobile bodily injury liability insurance. Some of the diffi- 
culty here is due to the inability of traditional rating techniques to cope with 
current (say the past 10 years) problems. Some of the diffi- ulty clearly is due to 
plain political pressure to “keep those rates down.” And some of the difficulty 
comes from a problem practically no one talks about in public: The complete in- 
ability of the commissioners and the industry to agree on what the proper measure 
of adequate and reasonable profit is. Members of industry dislike tu raise the 
issue because, every time they do, some of the commissioners will want to talk 
about considering the companies’ investment profits. And this suggestion is total 
anathema to the companies.” And the companies prefer not to raise the matter 
for discussion because, insofar as there is a formal rule at present, they like it. 
In 1921 the National Convention of Insurance Commissioners adopted a resolu- 
tion now known as the “1921 formula.” This resolution was adopted, of course, 





16 Moody's “Public Utilities Investors’ Guide,” 1951, p. 218. 

1 Federal Trade Commission and Securities Exchange Commission figures. 

% National Board of Fire Underwriters, Committee on Laws, “Statement” (in reply to 
report by Roy McCullough), June 3, 1948, pp. 56, 111. 

” National Association of Insurance Commissioners, “Proceedings,” (reports of the Fire- 
Marine Committee, 1946-49 ; note pp. 258-290, 1949). 


® The previously cited “Statement” of the national board's committee on laws is a good 
example of their reaction, 
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when very few of the commissioners had any powers or obligations of rate regula- 
tion. And search of the 1921 and earlier “Proceedings” of the commissioners 
fails to turn up a single piece of the evidence, if there was any, or of the explana- 
tion or logic upon which the “1921 formula” was based. 

When Public Law 15 put all the commissioners in the rate regulation business, 
the National Association of Insurance Commissioners restudied the 1921 for- 
mula. This restudy was the subject of prolonged and violent debate (centering 
principally around the report of New York’s Roy McCullough, which proposed all 
sorts of things the companies did not like). The upshot was that the associa- 
tion’s only more or less formal action was a slight rephrasing of the 1921 
formula. And nearly every one went away from the meetings “convinced of his 
Own opinion still,” and no real consensus ever reached. Still the 1921 formula, 
as modified, is the only rule with any formal general sanction, and the companies 
prefer not to have the question reopened. 

As for those commissioners who did not and do not agree with the 1921 for- 
mula, particularly with its denial of any consideration whatsoever of the effects 
of investment profits, they seldom raise the issue publicly either. It is a guess, 
but a good one, that they refrain from doing so because, if they were to stir up a 
real fight over it, a series of court cases would be almost sure to result. These 
cases would involve specific interpretations of key phrases in the rate regulation 
laws, and we all know that the juridical risks faced in getting first interpreta- 
tions of any statute are considerable. If the commissioners can achieve their 
desired ends by indirection, making use of administrative powers and techniques 
already established, why should they take any chances trying to establish new 
ones? 

With all this going on beneath the surface, it is no wonder that rate hearings 
sometimes produce rather weird and wonderful appearances at the surface. 
“Any old port will do in a storm,” and when the rate conflict gets rough, some 
amazing reasons can be given in public to justify (?) actions for which the real 
reasons are the submerged differences of opinion just described. Failure to 
discuss these real issues does make communication and peaceful settlement of 
rate disputes difficult. Furthermore, it is extremely likely that at least some of 
the present maneuvering is directed primarily toward trying to smoke the other 
side’s position out into the open first. (There, presumably, it can be shot at.) 

The result of all this is that, apart from these maneuverings, rate cases are 
actually settled ad hoc, on any available ground. The auto insurers’ principal 
ground right now is their good chance of showing that many of their rates are 
inadequate prima facie because they do not cover the immediate costs involved. 
If they can establish this, they can expect to win their cases in court. (The 
commissioners could defend by claiming that investment profits are large 
enough to make it worthwhile to pay policyholders something for the use of their 
money, as life insurers do, but I doubt that this defense will be attempted. It 
would be a tough one to prove.) The commissioners’ strength lies, of course, in 
the fact that both administrative processes and court suits take time, much time, 
and meanwhile the rates are not up. 

Of course, some commissioners will always be impatient with principles and 
theory, and settle everything ad hoc because that’s the way they believe it 
should be done. It is an old and honorable principle in administration to do 
things that way (but professors do not ordinarily think much of it). 


Statistics and rates 


In addition to differences of opinion about principles and to differences of 
approaches on the part of different commissioners (and insurers) is one more 
lack of any firm foundation: Nearly any set of statistics can be manipulated to 
indicate several different possible conclusions, and fire and casualty insurance 
statistics are far from the firmest or most reliable kind of statistics known to 
man. One of the biggest shocks which “outsiders’’—and that includes insurance 
professors and commissioners—got from Public Law 15 and the subsequent rate 
regulation was the discovery as to how nonstatistical most fire and casualty 
rates were. When the commissioners called for data to support the first filings, 
of the rates already in existence, the result was absolutely embarrassing to 
everyone concerned. Most of the first rates were finally accepted on faith and 
promises to do better at collecting and developing data in the future. But little 
actual progress has been made. In fire and casualty insurance (other than 
accident and health), the bodily injury liability line (including workmen’s com- 
pensation) are fairly well documented with experience figures. Experience in 
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the other automobile insurance lines is also pretty well documented and studied. 
But from there guesswork predominates. The standard schedule rating systems 
used in fire insurance on commercial properties is not too unfairly described as 
“mostly the informed guesswork of the best men of 1893 and 1901.” Any 
experienced agent will recognize the phrase, “Well, do you think he would pay a 
rate of 6 percent?’ as a typical remark in arriving at a rate in the many lines 
of inland marine whose rates are not subject to filing and regulation. 


PERORATION 


The fact of the matter is there is not—never was and probably never will be— 
any complete substitute for the exercise of judgment in the management of any 
business, including insurance. Sut it seems to me the obvious aims are to keep 
judgment within reasonable and safe bounds and to set these bounds as nearly 
as possible by objective rules and publicly known and accepted principles. I 
assume that this is the ideal: maximum freedom of individual action within 
known or ascertainable rules of law subject to a minimum of administrative 
interpretation (or whim). (But we all are aware that that “minimum of admin- 
istrative interpretation” covers a whale of a lot of ground.) 


A CRITIQUE 
Submitted by Insurance Co. of North America 


In his “Statement Regarding Fire and Casualty Insurance Rates and Their 
Regulation,” Prof. Bob A. Hedges of the University of Illinois made some ob- 
servations concerning the relative efficiency in operations of large and small in- 
surance companies. On page 2 of his paper he sets forth an example as follows: 


Company Premium |Underwriting| Exp 


eratio 
volume expenses ! percent) 

K $600, 000 $300, 000 50. 0 
L 1, 000, 000 470, OOK 47.0 
M 4, 000, 000 1, 800, 000 45.0 
N 16, 000, 000 6, SSO, OOO 43.0 
0 ; 32, 000, 000 13, 440, 000 42.0 
Total experience -. 53, 600, 000 22, 590, 000 #2. 1 


1 Not including claims and claims settlement expense. 


The example is based on actual representative cases, and I am sure is an accu- 
rate reflection of the five chosen companies. Using the exact same sources of 
information, consider the five companies which have been selected for the fol- 
lowing table: 


Premium | Underwriting Expense 
Company volume expenses ! ratio 


(percent) 


K. $500, 000 $195, 000 39.0 
L. | 1, 000, 000 410, 000 41.0 
M.. . | 6, 000, 000 2, 640, 000 44.0 
N_. ; ; ae 16, 000, 000 7, 360, 000 46.0 
0 75, 000, 000 35, 250, 000 47.0 

Total experience - ------ 98, 500, 000 45, 855, 000 46.6 


1 Not including claims and claims settlement expense, 


It is now possible to take this counterexample and argue just opposite to the 
thesis presented by the professor. Therefore, I do not feel that his first illustra- 
tion is by any means a clear proof of his contention that large companies are per se 
companies with lower expense ratios. I feel that the counterexample clearly 
indicates that there are less efficient large companies and that small companies 
can become quite efficient in their expense control. 
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To further illustrate this, we have taken recent information from Best’s 
“Aggregates and Averages.” For the years 1956 and 1957, the information is as 
follows: 











Expense ratio Loss ratio Combined ratios 
Company size in millions ry me 

1957 1956 | 1957 | 1956 1957 1956 
Re eee 51 55 55 61 106 116 
MEN 5 ode ccd Udi Cconcoescdbeceedaonan 47 46 50 54 97 100 
a a a a ea 47 7 54 53 101 100 
a a ee 48 49 54 54 102 103 
DPE 2h nwdcasincbudbbkhosinnedaswacccinume 48 47 53 53 101 100 
PN Mts DiltcuLinameneceddédGeebesuehawkbawd 46 46 55 55 101 101 
Ss 45 45 56 56 101 101 





In his presentation, Professor Hedges excluded companies less than $292,000; 
so, for the time being, let’s set aside the top line of companies under one 
quarter of a million dollars. For the remaining companies, we see that in 1953 
expense ratios increased until the $10 million size was reached and then de- 
creased to a point where they were two percentage points less than the group 
of small companies (one-fourth to one-half million). A similar pattern appears 
in 1956, where the maximum is reached in the $1 to $2 million group, and the 
difference between the smallest group and the largest is only one percentage 
point. These figures are based upon countrywide data of all stock companies 
reported by Best's. In total, we are treating about 460 companies here. Pro- 
fessor Hedges, in his paper, has utilized 58 companies licensed in New York 
State. These are important companies which represent the larger groups 
doing business in the United States; but, nevertheless, they do not have the 
scope of the companies analyzed by Best's. From the above expense figures, it 
would appear that expense ratios rise with increasing premium volume up to a 
certain point and then tend to decrease with size. 

Loss ratios in 1957 tend to increase by premium size contrary to the con- 
clusion drawn in the material on page 3 by Professor Hedges. The tendency 
in 1956 was not nearly as clear, but, nevertheless, the large companies had 
higher loss ratios than the smaller companies. 

When the loss ratio and expense ratio are combined, it indicates that there 
is not a great deal of difference by size of company. There will naturally be 
differences based on chance alone. The magnitude of the differences between 
the various companies seems to indicate that size alone is not a sufficient 
criteria on which to judge the effectiveness of company operations. The total 
combined premium volumes involved in the above table are in excess of $1 bil- 
lion each year. 

A word of comment on the companies under a quarter of a million dollars is 
worthwhile. We would, first of all, agree with Professor Hedges that com- 
panies in this size should be properly excluded from comparisons of the nature 
that we are making. They ordinarily present an operating picture quite dif- 
ferent from that of the multiple line carrier operating primarily as an insur- 
ance company. Within these smaller companies, we find a very heavy reliance 
upon reinsurance and, in many eases, find that the primary purpose of the 
company seems to be to provide an outlet which is reinsured by an interested 
party. Other companies write only limited classes of business or only operate 
in one or two States. These facts also tend to make them different from other 
typical insurance companies. In a number of cases, we also notice small 
companies operating under quite unusual management arrangements which 
affect either the expenses or the losses of the company. 

Therefore, we feel that there are sufficient reasons to only consider companies 
from a quarter of a million dollars upward in keeping with the practice fol- 
lowed by Professor Hedges. 

In referring to the tendency for an increase in expense ratio to be accompanied 
by an increase in loss ratio, Professor Hedges is careful in that he does not 
say that such a relationship actually does exist. Rather, he has implied that 
from the statistical evidence available, if a true relationship were to exist, it 
would probably be that both ratios would increase at the same time. However, 
a careful analysis of the data, which he presents in the paper referred in foot- 
note 2, indicates that there is no statistical evidence in his own data which 
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would indicate that anything other than random factors are at play. I am sure 
the author realized this himself and therefore was careful to word his state 
ment as he did. Within the data itself, it is interestiny; to observe that a very 
strong countertendency exists. It is seen that with an expense ratio of 48 
percent the chance of having a loss ratio of 52 percent is six times greater than 
that of having a loss ratio of 49 percent. Similarly, with an expense ratio of 
53 percent the chances are six times greater that the company will have the 
lower of these two loss ratios. Hence, a rather strong indication of exactly the 
reverse situation from what the professor suggests. I do not place any stronger 
reliance statistically upon this conclusion than I would upon the opposite one, 
because both of them, I feel, could have arisen from chance fluctuations that 
were present in this particular set of data. 


Senator O’Manoney. Tomorrow morning the witnesses before the 
committee will be John A. Diemand of the Insurance Co. of North 
America, and W. Perry Epes, Insurance Co. of North America. The 
session will begin at 10 a.m. in this room. The committee now stands 
in recess until tomorrow morning at 10. 

(Whereupon, at 4:40 p.m., the committee adjourned, to reconvene 
at 10 a.m., Wednesday, May 27, 1959.) 
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WEDNESDAY, MAY 27, 1959 


U.S. SENATE, 
SUBCOMMITTEE ON ANTITRUST AND MonopoLy 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:10 a.m., in the 
caucus room, Senate Office Building, Senator Joseph C. O’Mahoney 
presiding. 

Present: Senators Kefauver (chairman), O’Mahoney, and Wiley. 

Also present: Donald P. McHugh, counsel; Peter N. Chumbris, 
counsel for minority ; Theodore T. Peck, special counsel for minority ; 
Nicholas N. Kittrie, special counsel for minority; Gareth M. Neville, 
assistant counsel; Wilbur D. Sparks, attorney; Louis Rosenman, at- 
torney; Paul S. Green, editorial director; and Gladys E. Montier, 
clerk. 

(At the convening of the session, Senators O’Mahoney and Kefauver 
were present.) 

Senator O’Manonry. The committee will come to order. We will 
proceed with the statement of Mr. Diemand. 


STATEMENT OF JOHN A. DIEMAND, INSURANCE CO. OF NORTH 
AMERICA, PHILADELPHIA, PA. 


Mr. Dirmanp. Thank you. My name is John A. Diemand. I am 
president of the Insurance Co. of North America, located in Phila- 
delphia, Pa. I have been invited by the subcommittee to present 
my views and those of my company on the questions raised in the 
current inquiry as to whether the McCarran Act has achieved its 
purpose of securing competition in the insurance industry and pro- 
tecting the public from monopolistic and other noncompetitive 
practices. 

As for my qualifications to speak on the subject of insurance, I 
can tell you that I have been connected with the industry for more 
than half a century. 

During that time I have been associated with four different com- 
panies, both fire and casualty, in every capacity from claims adjuster 
to chief executive officer. 

I have been especially interested and active in the field of multiple 
line underwriting and served as chairman of the industry committee 
which led the fight for the enactment of State laws permitting in- 
surers to engage in multiple line operations. My connection with 
the North American Cos. dates from 1933 and since 1941 I have been 
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president of the Insurance Co. of North America, the fire company 
and parent of the up. ; 

To acquaint you very briefly with the history of the Insurance Co. of 
North America, it was founded in Independence Hall in Philadelphia 
on November 19, 1792, and was chartered in Pennsylvania on April 
14, 1794—making it the first incorporated stock insurance organization 
in the United States. 

North America instituted the American agency —_ of insur- 
ance selling by the appointment in 1807 of the first independent insur- 
ance agent. It still operates through the agency system throughout 
the States of the United States. 

(At this point in the proceedings, Senator Kefauver left the hearing 
room.) 

North America has grown over the years from a fire and marine 
organization to an international multiple line company writing 
virtually all classifications of insurance. The premium volume of 
North America and its affiliates in 1958 was in excess of $340 million. 

Excluding the many small local companies, there are about 700 com- 
panies in the United States which write fire and allied lines of insur- 
ance. North America accounts for about 5 percent of that total busi- 
ness. Considering fire and casualty insurance combined, North Amer- 
ica ranks about seventh among the first 114 insurance groups writ- 
ing those lines in this country. 

It has been said many times that insurance is a matter clothed with 
the public interest. Senator O’Mahoney, acting chairman of this 
subcommittee, has properly emphasized in his recent announcement 
of these hearings that: 

Probably no segment of our economy has a greater impact upon the lives of all 
the citizens than the business of insurance. 

Insurance affects and touches the lives of each of you gentlemen 
who compose this subcommittee. No less does it directly touch and 
affect each of your constituents, be he a smal] homeowner or a captain 
of industry. And speaking of industry, it is well recognized that 
insurance is absolutely essential to continued business activity and 
enterprise. 

Mr. Bicks of the Antitrust Division of the Department of Justice 
already has cited figures to show the importance of the insurance 
business and its place in our economy. As he has pointed out, the 
$300 billion estimate of 1958 insurance premiums amounts to more than 
8 percent of our entire national income. And what is more important 
is that every indication points to an increased demand for insurance 
in the future. One need only look at our growing population (200 
million expected by 1967), improved standards of living and expand- 
ing private enterprise—all of which point to a considerably higher 
level for the value of insurable goods in the years ahead. 

Before referring to our experiences in the more than a decade since 
the enactment of the McCarran Act, I should like to lay a background 
for those experiences. First of all, since its very inception our com- 
pany has been guided by the principle that it is in business to serve 
the public. It has been our fixed policy to seek new and better ways 
of serving the policyholder’s interest—to keep pace with the policy- 
holder’s needs, even if those needs require constant change. That 
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licy is founded upon the firm belief that competition for favor of 
the public promotes the best interests of all, including shareholders. 

I reiterated those very principles in 1942 in a speech I made on the 
occasion of the 150th anniversary of the founding of our company. 
The dominant theme of that speech was freedom—the freedom to in- 
novate, to change, to seek new and better ways to serve the policy- 
holder. I severely criticized the fire insurance business on the 
grounds that it had stagnated through too much self-imposed control. 
Among other things, I said that: 

Every company should have the privilege of meeting the requirements of 
any policyholder at any time as long as there is no law or ruling of an insurance 
department to prevent it. The time to take down the bars of company-made 
regulation and restriction is at hand. * * * Every artificial barrier in any 
way limiting or restricting the insurable requirements of a policyholder should 
be torn down; whether this involves amendment to present contracts or change 
in methods is immaterial. No policyholder should suffer because of arbitrary 
or unreasonable restraints imposed by company organizations. 

Mr. McHvuen. Mr. Diemand, you speak here of too much self-im- 
posed control by the industry. Could you describe generally how 
that self-imposed control was effected ? 

Mr. Diemanp. It was done through various rating boards and bu- 
reaus of which the companies were members. You belong to the rat- 
ing bureau, and you did as the rating bureau suggested or you just 
didn’t belong. In other words, control was absolutely with the 
bureaus. 

Mr. McHven. Were there, in addition, trade associations and advi- 
sory agencies ? 

Mr. Diemanp. Yes. 

Mr. McHvueu. And control is exercised through such groups as 
these ? 

Mr. Dremanp. That’s right. 

In addition, I suggested that it was time for legislatures to permit 
companies to have all-risk fire and casu: alty char ters so that they could 
issue one policy to cover the entire exposure of any policyholder. 

And lastly I stated our conviction that whenever there was a re- 
dundancy in rates, such excess should be resolved in favor of the 
policyholder through a reduction in his cost. 

These statements, made a year before the indictment was returned 
in the South-Lastern Underwriters case and 2 years before the Su- 
preme Court decision in that matter, were sheer heresy in an era 
characterized by private controls. Nevertheless, they then reflected 
and still reflect our views. 

My criticism in 1942 of private industry controls were, I believe, 
well founded. You must remember that right up until the time of 
the Supreme Court decision, the insurance business engaged in a high 
degree of self-regulation in order to enforce uniform insurance rates 
and agents’ commissions. 

This form of private government was practiced through associa- 
tions of companies and ‘agents. Among the company assoc lations 
were so-called rating bureaus which the companies themselves oper- 
ated at local and sectional levels to make rates in concert. 

(At this point in the proceedings, Senator Kefauver returned to 
the hearing room.) 
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Mr. Diemanp. Superimposed upon these State and regional rating 
bureaus were regional and national policymaking associations. By 
1942 this era of overt company-made regulation and private control 
was nearing its end. It was brought to an abrupt halt in 1944 by the 
Supreme Court decision holding that insurance was within the com- 
merce power of Congress and that Congress in the antitrust laws had 
intended to regulate it. 

The effect of the decision was to condemn and hold illegal the self- 
regulatory measures previously employed by industry organizations. 

The industry response to the South-Eastern Underwriters decision 
was to seek from the Congress a complete exemption from the anti- 
trust laws. Congress declined to give a complete exemption, but in 
1945 enacted the McCarran-Ferguson Act which declared the con- 
tinued regulation of the business by the several States to be in the 
public interest. 

It did so, however, upon two very significant conditions; after giv- 
ing the States 3 years to perfect their patterns of insurance legislation 
during which generally speaking the Federal antitrust laws should 
not apply, further suspension of Federal law was conditioned on the 
existence of State regulation. 

Furthermore, Federal law was to apply in any case to acts of boy- 
cott, coercion, or intimidation. 

At that stage the intent of the Congress seemed abundantly clear, 
and nothing has since happened to becloud it. 

As in all other national industries, those companies who wished to 
compete would be at liberty to do so, free of boycott, coercion, or 
intimidation. 

On the other hand, those companies who wished to act in concert 
and who had grown accustomed to doing so under the previous regime 
of State regulations would be permitted to do so—upon the condition 
that the States provide regulation to protect against abuses of this 
privilege. 

It is safe to say, I believe, that the thought furthest from the mind 
of Congress was that the anticompetitive abuses charged in the South- 
Eastern Underwriters case should be continued under the protection 
of State laws. 

Mr. McHveu. Mr. Diemand, have these anticompetitive abuses and 
has this system of self-control by the industry continued up to the 
present time in large measure ? 

Mr. Diemanp. In large measure through the system of rating boards, 
yes, sir, bureaus. 

Mr. McHvueu. Acting under the protection of the State law ? 

Mr. Dremanp. Well, yes, under the all-industry bills, yes. 

During the 3-year moratorium period granted by Congress, the 
National Association of Insurance Commissioners with the assistance 
of the industry drafted model State rate regulatory laws known as 
the all-industry bills. These model laws, which were adopted by 
most of the States during 1947 and 1948, permitted insurers to con- 
tinue to establish rates in concert. through the operation of rating 
organizations, but expressly provided that no insurer should be obhi- 
gated to work through a rating organization. 

Indeed, the drafters of the model law made it plain that they con- 
sidered it to be a congressional mandate to preserve competitive oppor- 
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tunity and included numerous provisions designed to guarantee that 
objective. 

One would have thought that against this background, we and the 
other independent companies should have had no difficulty in the all- 
industry States in introducing programs of broader and simpler cov- 
erages, lower rates based on demonstrated savings in expense and other 
improvements such as more convenient installment payments of pre- 
miums. One would have thought that if our competitors did not wish 
to follow us, certainly they would not have objected to our “going it 
alone.” That, however, was not to be the case. 

Senator O’Manoney. May I interrupt at this point, Mr. Diemand? 
Iam interested in your statement : 

“During the 3-year moratorium period, granted by Congress”— 
that is the McCarran Act— 

Mr. Diemanp. That’s right. 

Senator O’Manoney (reading) : 

The National Association of Insurance Commissioners with the assistance of 
the industry drafted model State rate regulatory laws known as the all-industry 
bills. 

Now that seems to be a plain and simple statement that these bills 
were drafted by the National Organization of Insurance Commis- 
sioners with the assistance of the companies; am I right? 

Mr. Dremanp. That’s right. 

Senator O’Manoney. Did the National Association of Insurance 
Commissioners have any special actuarial assistance in drafting these 
bills? 

Mr. Diremanp. I would assume that possibly through some of their 
staffs and some of the States that have actuaries, they might have. 

Senator O’Manonery. To what extent did the companies partici- 
pate in drafting the all-industry bill? 

Mr. Diemanp. Well, there was an all-industry company committee 
that cooperated with the National Assoication of Insurance Commis- 
sioners committees. 

Senator O’Manoney. And were you satisfied with the principle on 
which this all-industry bill was drafted ? 

Mr. Dremanp. There were quite some exceptions which we didn’t 
like. 

Senator O’Manoney. Yes. Are you going to discuss those? 

Mr. Dremanp. Mr. Epes, I think, will specify those objections. 

Senator O’Manonery. Then how did you characterize the all-indus- 
try bills? Were they primarily in the public interest or were they 
primarily in the interests of the companies? 

Mr. Dremanp. We assumed that they were in the public interest at 
the time, sir. 

Senator O’Manoney. Did you find them so? 

Mr. Diremanp. As I have indicated here, that so far as independent 
filings and independent actions are concerned, after the bills became 
effective then we ran into our difficulties. 

Senator O’Mauoney. In other words, when the bills were adopted 
in the several States, the old passion to control for the industry be- 
came apparent again, against competition ? 

Mr. Diemanp. You are right. 

Senator O’Manoney. Does that situation still exist ? 
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Mr. Dremanp. It does. 

Senator O’Manoney. Will you have some recommendations for us? 

Mr. Diemanp. We have, as you will find later on, sir. 

Senator O’Manoney. Very well. 

Mr. Dremanp. One would have thought, against this background, 
we and the other independent insurance companies should have had 
no difficulty in the all-industry States of introducing programs of 
broader and simpler coverages, lower rates based on demonstrated 
savings in expense and other improvements, such as more convenient 
installment payments of premiums. One would have thought that 
if our competitors did not wish to follow us, certainly they would not 
have objected to our going it alone. That, however, was not to be the 
case. [repeated that with intention. 

Despite the revolution created by the Supreme Court decision and 
the passage of the McCarran Act, the rating organizations and trade 
associations still did not permit themselves to believe that a new era 
had dawned in the insurance business. 

They endeavored to continue to exercise the private control that 
had proved to be so effective in the past and sought by majority rule 
to prevent us from exercising our legal rights so plainly granted to us 
under the respective State statutes. 

We finally concluded that we could no longer tolerate these restric- 
tions, and in 1945 we began a withdrawal from all the trade associa- 
tions to which we had belonged for years. 

I first resigned from the Insurance Executives Association, to which 
T was the North America representative, for the reason that TEA was 
exceeding its authority and attempting to dictate the policies of its 
members. 

The attempt of IEA to defeat the introduction of multiple-line pow- 
ers in 1944, on the basis of predicted chaos which would result, was 
typical of its shortsighted attitude of obstruction to all progress. In 
December 1946 we withdrew from the Western Underwriters Asso- 
ciation and in February 1948 we changed our status in the South- 
Eastern Underwriters Association from that of member to subscriber. 
Subsequently, we withdrew from the Eastern Underwriters Associa- 
tion, the National Board of Fire Underwriters, and the Board of Fire 
Underwriters of the Pacific. 

In 1950, we resigned membership in all fire rating organizations 
throughout the United States (except in a few States where the law 
provides for mandatory membership) and became merely subscribers 
to their services. In 1952, we severed connections with the Inland 
Marine Insurance Bureau and the Inland Marine Underwriters Asso- 
ciation, the inland marine rating bureau and advisory organization, 
respectively. 

Our withdrawal from these organizations only served to accelerate 
the opposition of their member companies to our attempted independ- 
ent action. 

Mr. McHven. You spoke of the resignation of your company from 
the Insurance Executives Association because of its attempt to dictate 
= of its members. Can you tell the subcommittee what the 

nsurance Executives Association was and whether or not it is still 
in existence; or is there any successor ? 

Mr. Diremanp. The Insurance Executives Association is no longer in 
existence. That was disbanded I should say some 3 or 4 years ago. 
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It was an organization composed of the chief executive officers of the 
various companies, and it was concerned particularly at that time with 
the business of fire insurance and the problems emanating from the 
business of fire insurance. 

(At this point in the proceedings, Senator Wiley entered the hearing 
room. ) 

Mr. DreManp. For instance, when I was appointed to the multiple- 
line committee, the principal opposition came from that particular 
group, the IEA. 

Mr. McHvuan. Was this composed largely of the executives of the 
capital stock fire insurance companies ? 

Mr. Dremanp. That’sright. Yes, sir. 

Mr. McHueu. Has there been a successor organization to that organ- 
ization ? 

Mr. Dremanp. There is a successor organization which is supposed 
to be strictly a forum, the American Insurance Association, of which 
we are not members. 

(Resuming prepared statement :) 

One of the earliest and most memorable of these efforts was the 
attempt to block the use of the installment premium endorsement which 
we innovated. 

For the sake of convenience I will refer to the installment premium 
endorsement as IPE. IPE was a plan for deferred payment of 
premium on 3- and 5-year term fire insurance policies. Long-term 
policies enjoy a discount over 1-year policies and the purpose of the 
plan was to enable policyholders wishing term fire insurance to take 
advantage of the term discounts without paying the full premium in 
advance. The convenience of installment payment of premiums had 
long been common practice in casualty and life insurance. 

Senator O’Manoney. May I interrupt at that point ? 

Mr. Dremanp. Yes, sir. 

Senator O’Manonry. Was the opposition of other members of the 
insurance industry exhibited by the separate companies or by the 
rating bureau ? 

Mr. Dremanp. By the separate companies. As a matter of fact I 
have a memorandum here prepared by counsel, the president of the 
IEA in opposition to the multiple-line bill. 

Senator O’Manoney. When was that prepared ? 

Mr. Dremanp. That was in 1944, sir, and Mr. Harrington is here at 
this meeting. Mr. Harrington was then president of the National 
Association of Insurance Commissioners, and the committee of which 
I was chairman filed its report and the Association of Casualty Insur- 
ance Executives filed a report opposing multiple-line insurance. 

Senator O’Manoney. But the Insurance Executives Association is 
no longer in existence ? 

Mr. Diemanp. Not now, no, sir. 

Senator O’Manoney. Has there been a positive successor to it? 
Mr. Dremanp. I don’t think in the same form as the old IEA, no, 
sir. 

Senator O’Manoney. I am not thinking so much about form as I 
am about the method and the policy. 

Mr. Diemanp. The successor is an organization which includes both 
fire and casualty companies. 
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Senator O’Manonry. But what I am driving at now, sir, is the 
manner in which the opposition to your independent action was ex- 
pressed. Is it still being expressed in the same general form as it 
was when the IEA was operating ? 

Mr. Dremanp. There still is opposition to the progress of the 
multiple-line procedures granted us under the statutes. 

Senator O’MaAnoney. Now, let me ask you if your company has 
continued to do business under the independent policies which you 
follow? 

Mr. Dremanp. We still do. It is a hard battle, I will tell you that 
right now. 

Senator O’Manonry. Have you been losing business? 

Mr. Diemanp. We have not been losing business because we have 
brought out innovations in the interest "et the public, lower costs 
and broader coverages. 

Senator O’Manonry. And your success in bringing out benefits 
for the policyholders has maintained your business, has it not? 

Mr. Dremanp. Yes, sir. 

Senator O’Manoney. Do you think that other companies would 
profit if they were permitted to follow an independent course such 
as you follow? 

Mr. Dremanp. Yes, sir, they would. 

Senator O’Manonry. Do you want the committee to understand 
that the rating bureaus and the member companies are resisting this 
independent program ? 

Mr. DremManp. “Yes, sir. 

Senator O’Manonry. They don’t want independent action‘? 

Mr. Dremanp. No, sir. They want uniformity. 

Senator O’Manonry. What steps do they take to bring about uni- 
formity ? 

Mr. Dremanp. Why, it comes in opposition from the rating boards 
who resist deviations, who resist independent filings. 

Senator O’Manonry. All right. How is this resistance made 
known? How is it manifested and how is it enforced? 

Mr. Dremanp. Well, after the State commissioners make their 
ruling it is a matter of an appeal to the courts. 

Senator O’Manonry. Yes. I am not asking about. what you do. 
Tam asking about what they do to drive you to the door. 

Mr. Dirmanp. Well, they have used every means I think to prevent 
us from exercising the right to deviate and the right to file inde- 
pendently. 

Senator O’Manonry. Can you give the committee an illustration? 

Mr. Dremanp. I think Mr. Epes—you might give them an illus- 
tration of some one of them if you will. 

Mr. Eres. Do you want me to do it now, Senator? 

Senator O’Manonry. Do you intend to bring that up in your paper? 

Mr. Epes. I have a prepared statement in which I hope to cover 
those points. 

Senator O’Manoney. Very well, we will wait until that time. 

Mr. Cuumpris. Mr. Chairman, may I suggest at this point one fur- 
ther question in the light of the question Senator O’Mahoney asked 
you. Is it possible for other companies to take the same course that 
you have taken and be able to withstand the objections of the compa- 
nies that have opposed you ? 
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Mr. Dremanp. Not unless they have very ample resources and a very 
extensive organization. 

Mr. Cuumerts. Thank you. 

Mr. Peck. May I ask a further question on that same point, Mr. 
Diemand. The insurance company of which you are the president. is 
a very large company; is it not ¢ 

Mr. Diemanp. Yes. 

Mr. Peck. And do we understand from your answer to Mr. Chum- 
bris’ question that you are able to maintain your position only because 
of the size which you now enjoy, or pr incipally because of that size? 

Mr. Dremanp. Not only because of that size but because while we are 
continuing these battles, we still are able to bring out new ideas and 
new forms, and through our own direct advertising on the things we 
sell we have been able to maintain our position. 

Mr. Peck. Then it is know-how as well as size. 

Mr. Diemanp. It is know-how indeed, sir; yes. 

Mr. Peck. Most of us, I believe, sir, are very familiar with your 
company. So it is the know-how, you believe, more than the size or at 
least as much as the size that enables you to maintain your independ- 
ent position ? 

Mr. Diemanp. Yes; it is know-how and resources. 

Mr. Peck. And resources. And those resources are financial and in- 
tangible resources ? 

Mr. Dremanp. That’s right. 

Mr. Peck. Thank you very much, sir. 

Mr. Diemanp. A small company just could not stand up for the 
period of time that we have in connection with all these deviations and 
independent filings 

(Resuming prepared statement. ) 

Mr. Dremanp. The convenience of installment payment of premiums 
had long been common practice in the casualty and life insurance. 

Senator O’Manonry. Mr. Diemand, Senator Wiley wants to ask a 
question. 

Senator Wirey. I’m sorry, Mr. Chairman, that I was busy this 
morning and could not be in to hear the first part of Mr. Diemand’s 
statement. As I understand it, the question so Par has gone to the mat- 
ter of whether or not the basis of costs, so to speak, is the basis that you 
think should be put into practice in the various insurance companies ; 
am I right about that? 

Mr. Dremanp. The whole meat of the coconut is that those com- 
panies who, by virtue of good management, and with a lesser expense 
cost, can put into effect a lower cost insurance should be permitted to do 
so. That is our whole problem there. 

Senator Witry. That is the issue. Now, what I am getting at then 
is supposing you had a very serious conflagration. Does your com- 
pany cover a large territory ? 

Mr. Dremanp. Yes, indeed. We cover the world. 

Senator Witry. You cover the world. We have of course in the 
past had experiences where the companies have had very serious losses, 
and it interfered with carrying on their responsibilities. What I am 
getting at now is this: Does your experience prove that your rate is 
an equitable rate in the interests of the company as well as in the 
interests of the public? 
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Mr. Dremanp. Yes, we believe so. Our rates we believe are actu- 
arially sound. 

Senator Wrrey. I think that answers the question. And your ex- 
perience through the years indicates that conclusion to be correct? 

Mr. Dtemanp. Yes, sir. 

Senator Wirey. And you feel that other companies should put into 
operation the same rates ? 

Mr. Diemanp. No. They can use whatever rates they wish. All 
we want to do is to have the freedom to exercise our own rate indica- 
tions. 

Senator Wirry. And you feel that if that freedom existed, it would 
operate to the betterment of the general welfare as well as the better- 
ment of the companies themselves? 

Mr. Dremanp. Yes, yes. We need the benefit of the public’s 
approval. 

Senator Wirry. There is no danger of your getting your rates so 
low that it will mean a prejudice to the public’s rights ? 

Mr. Diemanp. No; so far as we are concerned that would not 
happen. 

Senator Witey. How many years now have you had this experi- 
ence ? 

Mr. Dremanp. Well, in the first place we brought out in 1950 a 
Homeowner’s Policy, which I was going to come to in a few minutes, 
in which in one package as a result of this multiple-line legislation 
we were able to include in one policy all the forms of coverage neces- 
sary in connection with the ownership or occupancy of a home. Now 
if you bought the individual coverages, it would probably cost you 
20 to 25 percent more than a so-called package policy, which can be 
issued on a more economical basis. You only write one policy. You 
don’t write 5, 6, 7, or even more. You only write one. Now we have 
been in that business for 8 or 9 years, and it has been a profitable 
business to us, and a saving to the policyholder. 

rege Keravuver. Mr. Chairman, may I ask a question at this 
point ? 

Senator O’Manoney. Certainly. 

Senator Kerauver. Mr. Diemand, do you explain in your statement 
the difference in the rates of your company and those of the rating 
bureaus? 

Mr. Dremanp. No, but Mr. Epes will cover that situation pretty 
well. In my statement here I explain the 20 to 25 percent difference 
to the homeowners, and in some of our deviations, which Mr. Epes 
will cover in his statement which comes after mine. 

Senator Krrauver. As a matter of interest in the problem of the 
high cost of living, how much does insurance account for in the cost 
of living index of the Bureau of Labor Statistics? 

Do you know what are the insurance figures in the average cost of 
living, according to the Bureau of Labor Statistics? 

Mr. Dremanp. It was stationary for just a few months and it is 
beginning to rise again now. 

Senator Kreravver. I know, but is it 1 percent or 114 percent? How 
much does insurance, such as casualty or fire insurance payments, 
amount to in the Bureau of Labor Statistics cost of living index? 

Mr. Dremanp. Oh, how much in the items which make up the index? 
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Senator Keravuver. Yes. 

Mr. Diemanp. I can’t give you that but we can quickly get that for 

ou. 

Senator Kerauver. I think it would be very interesting, because 
everybody is concerned about the fact that the index is on the rise 
again. Pall ALP 

Mr. Diemanp. Mr. Bicks, of the Antitrust Division, indicates that 
of the $30 billion estimate paid for insurance premiums in the course 
of a year, that represents about 8 percent of the entire national income. 

Senator Kerauver. All right. 

Mr. DiemManp. We first requested the cooperation of advisory and 
rating organizations in the drafting and filing of a deferred payment 

lan. They refused to participate. We therefore drafted our own 
installment premium endorsement plan—IPE—and in 1946 filed it 
directly with the various State insurance departments. 

IPE was approved by the departments of many States. However, 
the rating bureaus, their member companies and agents’ associations 
throughout the United States, voiced bitter opposition to this inde- 
pendent action on our part and initiated an extensive 5-year battle. 

The groups who opposed us requested and obtained hearings before 
the insurance departments of many States, a majority of which al- 
ready had approved IPE and where it had been in use for several 
years. 

Between 1946 and 1953, hearings were held in 13 States. In some 
States, as many as three or four different hearings took place; five 
were held in North Carolina over a period of 7 years. In at least five 
States, extensive litigation in the courts followed administrative hear- 
ings before the insurance department. 

Despiie this program of harassment IPE eventually was found to 
be sound and in the public interest and was adopted by virtually all 
companies. It is now in effect in almost every State. 

Senator O’Manonry. Who made the finding? 

Mr. Dremanp. Sir? 

Senator O Manoney. You say IPE eventually was found to be 
sound. 

Mr. Dremanp. That’s right. 

Senator O Manoney. By whom was it found to be sound ? 

Mr. Diemanp. By the companies themselves. 

Senator O’Manoney. How about the courts? 

Mr. Diemanp. How about who? 

Senator O’Manoney. The courts? 

Mr. Diemanp. Yes, the courts affirmed our position practically 
everywhere. 

(A letter commenting on this subject appears on p. 2134.) 

Senator Witey. Now you have taken the casualty line. The rates 
right here in Washington are higher than the rates back in Wisconsin, 
where I come from. I am wondering, in applying the rates, on what 
basis do you make those rates differ? There is no uniformity in dif- 
ferent cities, is there? 

Mr. Diemanp. No. The rates are based entirely, Senator, on the 
losses that are incurred in that particular area. 

Senator Wirry. Yes; I understand that all right, but I was just 
wondering in each case then the company itself, your company, 
determines what those losses show and fixes the rates accordingly. 
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Mr. Dinmanp. The rates are fixed by the bureau in New York City, 
automobile liability insurance rates for all companies. 

Senator Witey. Then you have a uniform rate? 

Mr. Dremanp. No. You can deviate from that rate if you wish. 
There is no such difficulty in the casualty business as we have been 
through in the fire business. There has been no difliculty over rate 
deviations or even independent filings in the casualty business. It 
doesn’t exist in tle casualty business but it has in the fire business. 

Senator Witey. Then in this case the bureau assembles the facts for 
each geographic locality ? 

Mr. Diemanp. That’s right. 

Senator Witey. And from those facts determines what the rate 
should be ? 

Mr. Diemanp. That's right, sir. 

Senator WiLey. Then you take that rate and if in your opinion it is 
too high or too low, you vary it. 

Mr. Dremanp. That is true, if you have the experience to back up 
the deviation. 

Senator Witry. You have the added experience then ? 

Mr. Diemanp. That’s right. 

Senator Wixey. In addition to what the bureau has? 

Mr. Diemanp. That’s right. For instance in our indemnity com- 
pany for 30 years we have always given a credit for good experience, 
If a policyholder hasn’t had an accident within a period of a year, he 
is entitled to a discount of 10 percent on the rate. But the minute he 
has an accident, that credit comes off, and the next year he pays the 
full rate. 

Senator Wiiry I understand that, sir. I have had the benefit of it, 

Mr. Diemanp. Thank you, sir. 

Mr. Cuumeris. Mr. Chairman, may I interject a question at this 
point? 

Senator O’Manoney. Surely. 

Mr. Cuvumpris. Yesterday I asked Dr. Otto a question as to what 
he referred to as a historical accident for strict regulation of fire 
insurance in Missouri, whereas that State has a liberal plan for 
casualty insurance. 

You just stated in answer to Senator Wiley’s question that you don’t 
have as much trouble in deviation in casualty as you do in fire. 

Now so that the record will be clear on this, why do you have liberal 
regulation in casualty and strict regulation in fire ? 

Mr. Diemanp. Because there has never been any attempt by the 
National Bureau of Casualty Underwriters to refuse the rating man- 
uals, rating forms to the independent companies. 

Mr. Cuumpris. But should there be a more detailed answer to that 
question? I mean there must be some reason for the difference 
between casualty and fire that brings up such strict regulation on the 
one hand and a liberal regulation on the other. 

Mr. Dremanp. The answer is simple. At the turn of the century, 
or when I came into this business in 1903, I think the amount of cas- 
ualty business exclusive of accident and health written in the year 
1903 was $13 million. 

Today the casualty business I think is somewhere around $5 billion. 
The casualty people have grown up with a pioneering spirit. They 
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had nothing fixed of the past to guide them whatsoever. Most of the 
casualty rates in the old days were pulled out of the hat. We had no 
organization such as the fire companies had, and there was a spirit 
of give and take in the casualty business. There always has been. 
But that doesn’t exist in the fire business. 

Mr. Cuumeris. What is the ratio of fire in the same period that you 
were giving us for casualty ? 

Mr. Diemanp. I think at the turn of the century the fire companies 
wrote about 400 millions of premiums, and today I believe that the 
fire companies as a whole are writing something less than the casualty 
companies. 

And I think one of the reasons why the casualty business has grown 
faster than the fire business is because of the absence of the so-called 
company regulation. 

Mr. Cuumepris. Then you feel that the strict regulation in fire just 
curtails the expansion of the fire insurance business / 

Mr. Diemanpv. There is no question in my mind at all, sir. 

Senator O’Manoney. Isn’t it a fact, Mr. Diemand, that the popular 
feeling that all insurance is handled alike is utterly wrong? Isn't 
ita fact that there are no rating bureaus in life insurance ? 

Mr. Diemanp. That istrue. I believe that is true. 

Senator O’Manoney. There are no rating bureaus in casualty in- 
surance, or are there ? 

Mr. Diemanp. Well, there are bureaus in the casualty business. For 
instance, on the workmen’s compensation business, some of the States 
under the State laws set up workmen’s compensation rating bureaus, 
but those rates are—— 

Senator O’Manonry. But there isn’t much problem about devi- 
ation ? 

Mr. Diemanp. None at all—referring to casualty business gener- 
ally, not workmen’s compensation specifically. 

Senator O’Manonery. In the fire insurance field there has been a 
historic pattern of concentration of control of rates. 

Mr. Diemanp. Right. 

Senator O’Manonry. Isn’t it a fact that the famous South-Fastern 
Underwriters case was a case brought by the Department of Justice 
against the operations of the fire insurance companies ? 

Mr. Diemanp. That’s right. 

Senator O’Manonery. And it was the South-Eastern case which re- 
sulted in the declaration by the Supreme Court that insurance is com- 
merce, that the fire insurance companies after that. decision was 
rendered by the Supreme Court came to Congress with the definite 
purpose of gaining a complete exemption from the antitrust laws? 

Mr. Diemanp. That’s right. 

Senator O’Manonery. And that effort failed ? 

Mr. Diemanp. That’s right. 

Senator O’Manonry. The McCarran Act, which was passed after 
the House bill granting exemption had been rejected by the Senate, 

ave a moratorium from the antitrust laws, as you have already 
escribed this morning, but it was clearly intended to maintain pro- 
tection of the public against conspiracies to concentrate private con- 
trol and abolish competition. 

Mr. Dremanp. That’s right. 
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Senator O’Manoney. And your testimony is to the effect that your 
company has always been an advocate of competition in insurance, 
and particularly in the fire insurance field. 

Mr. Diemanp. Yes, sir. 

Senator Keravuver. I think it ought to be pointed out that the 
amendment to the McCarran Act was sponsored by Senator 
O'Mahoney, too. 

Senator O’Manonry. The Senator is very kind. I had omitted to 
point that out. 

Senator Kerauver. I wanted to be sure the record showed that to 
be true. 

Senator O’Manoney. Thank you, sir. 

You may proceed, Mr. Diemand. 

Mr. Diemanp (resuming prepared statement). The same group of 
companies that opposed IPE were active in maintaining uniformity 
and control of inland marine insurance by application of the so-called 
inland marine definition. This “definition” was first adopted in 1932 
by an industry group. Its purpose was to define what insurance a 
company might write under the category of “inland marine insurance.” 

An industry committee was set up to interpret the definition. 
Articles of agreement were signed in 1933 by 200 or more companies, 
agreeing to be “bound by terms and provisions of the annexed nation- 
wide definition and interpretation ‘in order’ to secure uniformity in 
the definition and interpretation of the underwriting powers of ma- 
rine insurers.” 

In the definition itself, the purpose was stated as being “to deter- 
mine what kinds of insurance coverage may and may not be written 
in the United States.” 

A joint committee on interpretation and complaint, composed of 
company representatives, was created for the purpose of interpreting 
the definition. This private committee was aptly described by a for- 
mer superintendent of insurance as the “committee to preserve the 
preserve.” 

Mr. McHvuen. Mr. Diemand, was this committee operated under 
authorization of any Federal or State law? 

Mr. Diremanp. Absolutely none. 

It should be noted that the definition was and is a private mechanism 
for restricting the exercise of legal rights conferred by State statutes 
upon individual insurance companies. 

Even though a company is permitted under its charter powers to 
write a form of coverage, the definition may prevent it from writing 
such coverage. It was just this type of restriction which had led us 
to withdraw from the various trade organizations I have mentioned. 

As early as 1946 we notified the Eastern Underwriters Association, 
the South-Eastern Underwriters Association, the Western Under- 
writers Association, and the Board of Fire Underwriters of the Pacific, 
of which we were then members, that, and I quote my statement: 


We recognize authority of state as controlling. Any attempt to restrict a 
company’s legal rights of initiative and innovation in public interest by voting 
power is coercive and in conflict with Public Law 15. The association has not 
the power to force a member to forego its charter rights. 


Senator O’Manonery. Let me interrupt there to make clear your 
meaning, although I think the language that you use is very clear. 
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Your petition was, and continues to be, that public authority has 
the right to regulate, but private authority does not ? 

Mr. Dremanp. That’s right; decidedly so. f 

Senator O’Manonry. And you are resisting now, as you have in 
the past, any attempt by any combination of private insurance com- 
panies to lay down the regulations that will suppress competition 

Mr. Dremanp. Yes, sir. 

Senator O’Manonery. You believe that that is a system that is in 
the public interest, regulation that preserves the right to compete ? 

Mr. Diemanp. Right; I agree with you. 

Senator O’Manonry. Now is there any answer that has been made 
by any of the groups, whose policies you have criticized, to this state- 
ment of yours ? 

Mr. Dremanp. No, except the continued, we might say, harassment. 
Every time we make a filing we just have to go through the same old 
battle. ‘There has been no change at all. 

Senator O’Manoney. Can you quote any statement ? 

Mr. Diemanp. Yes. 

Senator O’Manonery. By any of these groups opposing the idea of 
competition as you have expressed it ? 

Mr. Dremanp. Mr. Epes has quite a few in his statement. 

Senator O’Manonery. Very well. We will wait until he presents 
his paper. I would like to whet the appetite of the audience. 

Mr. Diremanp. That is OK. Later, we were forced to litigate the 
question of whether a rating bureau may adopt rules which narrow the 
area in which a subscriber to the Bureau may exercise its statutory 
rights. We were vindicated in that case in 1958 by the Supreme 
Court of Arizona which held that bureau rules which infringe statu- 
tory rights are invalid. 

More recently, bureau representatives have urged bureau rules which 
would restrict statutory rights to file multiple-line package policies 
independently of rating bureaus. 

I have asked Mr. Epes, our associate counsel, to describe the Arizona 
litigation, as well as other incidents in our battle for independence, 
ina more detailed statement which will supplement mine. 

The rating bureaus continue to this day to speak of the exercise of 
“jurisdiction” when referring to the privilege granted them by special 
statute to fix rates in concert—a hangover from the days when these 
private associations exercised what amounted to actual governmental 
authority. 

The rating bureaus, under the domination of a clique of large com- 
panies, are unable to rid themselves of the notion that they have the 
authority to control the exercise of initiative by individual companies, 
even though such companies are acting clearly within their statutory 
rights. 

Senator O’Mauonry. You speak of “domination by a clique of 
large companies.” Can you document that ? 

Mr. Dremanp. I say that. It is the principal companies who are 
members of the various bureaus and who control these rating boards. 

Senator O’Manoney. Who are the principal companies who control 
the rating boards? 


Mr. Dremanp. We have about 12 or 14 that are fairly substantial 
companies. 
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Senator O’Manonry. Will you furnish a list of names to us? 

Mr. Diemanp. I have a list. We will start with the Home Insur- 
ance Co., the Royal Insurance Co., the America-Fore group, the 
Hartford Insurance Co., the Springfield Fire & Marine, the Great 
American Insurance Co., the Aetna Casualty Co., the Phoenix of 
Hartford, Crum & Forster group, the North British & Mercantile, 
the Firemen’s Fund, the Aetna Fire Insurance Co., the Hanover In- 
surance Co., St. Paul Fire & Marine, the New Hampshire Insurance 
Co., the National Union Insurance Co., the Traveler’s, the American 
of Newark, the Commercial Union, the Boston Insurance Co., and so 
on down the line. There are quite a number of other smaller 
companies. 

Senator O’Manonry. What you are telling the committee is that 
in your opinion these companies dominate the rating bureaus? 

Mr. Diemanp. Yes, sir. 

Senator O’Manonery. And they are seeking to narrow the statutory 
right of competing companies to deviate from the rating bureau 
schedules ? 

Mr. Dremanp. Yes, sir. 

Senator O’Manonry. What is the association between these com- 
panies and the National Board of Fire Underwriters? 

Mr. Diremanp. The National Board of Fire Underwriters, the com- 
panies who pretty well control I would say are the Royal and Globe, 
the America-Fore, and the Home and the Hartford. It is the na- 
tional board companies I think that are involved in this procedure. 

Senator O’Manonry. You mean approximately the same com- 
panies? 

Mr. Dremanp. Yes, sir. 

Senator O’Manonry. Do they have their representatives in the 
rating bureaus? 

Mr. Dremanp. Well, they have no authority to make rates. That 
is one of the—the national board is supposed to be a statistical bureau. 

Senator O’Manonery. Yes; I know. 

Mr. Diemanp. They gather the information. 

Senator O’Manonry. But I am asking whether or not they have 
their representatives. That is to say, the companies which constitute 
the national board, do they have their representatives in the rating 
bureaus? 

Mr. Dremanp. Practically every one of them. We have a list here 
showing all the memberships in the various rating bureaus of all the 
companies. 

Senator O’Manonery. Do you wish the committee to understand 
that through this representation on the rating bureaus the companies 
which constitute the Board of Fire Underwriters actually control the 
rating bureaus, too? 

Mr. Dremanp. They are the same companies; yes, sir. 

Senator Wirey. Mr. Chairman ? 

Senator O’Manonry. Senator Wiley. 

Senator Witry. Do you differentiate between this matter of domi- 
nation and honest advice, or where men differ on what the facts 
should be? You know it is so easy to accuse. The question is whether 
or not men might differ as to what is the proper course. Then the 
next thing is, you say that these companies have their particular 
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representatives on the rating bureau. That is, they are in these com- 
anies and also in the rating bureaus. 

Mr. Diemanp. They are members of the governing boards. 

Senator Witey. They are what? 

Mr. Diemanv. They are members of the governing boards of the 
various rating bureaus. 

Senator Winey. Yes, and they are also members of the board of 
directors or officials of the companies, many of them ? 

Mr. Diemanp. They are officials of the companies; yes, sir. 

Senator Witry. And the real point of argument is just what the 
ratesshould be. Isthat the issue? ’ 

Mr. Diemanp. The issue is that we should be permitted to exercise 
our statutory rights. 

Senator Witry. If you have a statutory right, I don’t suppose that 
these members of rating bureaus would have any authority. I sup- 
pose that the question of fixing rates is a matter of judgment. I am 
trying to see this thing through, not in any prejudicial sense. I am 
afraid you are a party in interest here, and I am just trying to find 
out just what the situation is. 

Mr. Dremanp. I think there is a difference of opinion on domina- 
tion. I think you will find I have a reputation of being willing to 
listen to differences and I grant that everyone has a right to his 
opinions and the right to express them. But after you have seen the 
record, all I am asking is that this committee observe the record of 
the various applications on our part for deviations and for inde- 
pendent filings, and then you can form your own conclusion as to 
whether or not there has been any attempt at domination. I will 
leave that entirely in your hands. 

Senator O’Manonry. You were about to give an illustration by 
citing an incident in the rating bureau in Ohio. 

Mr. Dremanp. That’s right. 

Senator O’Manonry. Mr. Diemand, in order to pick up the story 
where it is now, let me suggest that you begin with the sentence, “this 
claimed authority.” 

Mr. Diemanp. Yes, sir. 

Senator O’Manonry. That is the authority to suppress competition 
by preventing deviation by companies that wanted to use their statu- 
tory rights to deviate ? 

Mr. Diemanp. Yes, sir. This claimed “authority” is exemplified by 
the position taken by the rating bureau in Ohio last year that it was 
forced to oppose the North America deviation because in the opinion of 
those companies who compete with North America and who control 
the bureau, such deviation would be “detrimental to the insurance 
business.” 

The bureau explained that the deviation filing “really puts a foot 
in the door so that you can spread to other classes, so we feel now is 
the time to stop them, if we can.” 

In the Arizona case to which I have referred, the bureau actually 
presumed to assert the power to “scrutinize the rating proposals of 
its members and subscribers,” stating that “not only must it be pre- 
pared to support its own filings but it must review proposals for 
changes made by its members and subscribers to ascertain whether 
such proposals are proper.” 
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I could multiply these examples of the attempted usurpation of 
governmental authority by the private associations but let me return 
to the “marine definition.” 

In 1950 North America and a number of other insurers withdrew 
their subscription to the agreement and definition. In 1951 the in- 
dustry’s joint committee on interpretation appointed a subcommittee 
to study reaffirmation of the definition in order to “stabilize the inland 
business.” During 1952 a majority of the signatories to the definition 
indicated their desire to reaflirm it. 

Members of the joint committee at a meeting of the NAIC Con- 
mittee on Definition and Interpretation in Chicago in March 1953 
frankly advocated self-regulation of the inland marine insurance busi- 
ness by private concerted action. 

Mr. Sateets. You have injected the term “NAIC committee.” 

Mr. Diemanp. National Association of Insurance Commissioners 
committee. 

Mr. McHveu. Is that to suggest that this committee that was act- 
ing at this time was acting officially as an arm of the National Asso- 
ciation of Insurance Commissioners ? 

Mr. Dremanp. I believe that committee was appointed by the na- 
tional association, right. 

Spokesmen made reference to “laying down a pattern for the con- 
duct of the business” to prevent “freewheeling” and “flying solo” 
with no restriction whatsoever. As one member put it, the argument 
regarding operation of the definition was between those who wish to 
go their individual way and those who wish to make rates in concert. 

Following the March 1953 meeting, the definition was amended by 
an industry committee and was approved in June 1953, by the National 
Association of Insurance Commissioners. At the same time a new 
industry committee on interpretation was formed to replace the joint 
committee on interpretation and complaint. 

During the various industry meetings that were held relating to the 
reaffirmation of the definition, North America and other nonsignatories 
to the agreement and definition made known their opposition to the 
definition to the extent that it operated to inhibit insurers in the exer- 
cise of their charter and other legal powers. 

As a result of these objections, the preamble to the definition was 
amended in 1953 so as to delete the stated purpose of determining 
“what kinds of insurance coverages may not be written in the United 
States” and to add a clause to the effect that the definition should not 
be construed to limit the exercise of insuring powers under charters. 

Notwithstanding these changes in the preamble and the superficial 
changes in the plan for the committee on interpretation, the purpose 
of the combination of companies who instigated the amended defini- 
tion and formed the new committee apparently continued to be that 
of restricting the exercise of underwriting powers by individual 
companies. 

Fortunately, the restrictive effect of the definition has been confined 
to the inland marine field and, despite efforts to restrict the develop- 
ment of package policies through the agency of the definition, the 
multiple line laws have cumbia those package policies to be made 


available to the public as multiple line coverage. 
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Mr. McHveu. Mr. Diemand, have the restrictive effects of this com- 
mittee on the nationwide inland marine definition continued in effect 
right up to the present time ? 

Mr. Demcawn, My next sentence will answer that question. That 
move has been vigorously opposed by fire rating bureaus and the op- 
position continued right up to this very day. ; 

Despite the early opposition, of which the above is but a sample, 
our withdrawal from rating bureaus and other trade organizations 
afforded us a useful opportunity for experimentation in certain spheres 
of insurance which had long interested us. 

For many years I had looked forward to the time when an agent 
might sit down with a client and in a single policy write coverage for 
all the client’s risks. You must remember that European countries 
were far ahead of their American counterparts on this score, thanks to 
the U.S. laws which sealed marine, fire, and casualty insurers into 
separate watertight compartments and forced American companies 
to create affiliates whenever they wished to expand into a new line of 
insurance. 

Senator Keravuver. Mr. Chairman, do you mind an interruption? 
What U.S. laws are you talking about, Mr. Diemand ? 

Mr. Diemanp. I am talking about State laws, I beg your pardon, 
sir. In other words, under the State laws you had to have a separate 
company to write fire and marine insurance, a separate company to 
write the various casualty lines. 

Senator Keravver. So you are not referring to any Federal law? 

Mr. Dreman. No Federal laws. I am sorry I should not have said 
U.S. laws, State laws were meant. 

By the early 1940’s a few States had permitted some multiple-line 
underwriting, but the advance was uneven and slow. As I indicated 
earlier, I headed up a multiple-line committee appointed by the Na- 
tional Association of Insurance Commissioners which made consider- 
able progress in the mid-1940’s in obtaining the enactment of enabling 
legislation notwithstanding the continued opposition of the bureau 
companies. 

All these efforts bore fruit in 1950 when we finally reached the goal 
we had so long sought with the introduction of the North America 
homeowners policy, the true progenitor of the “package policy” in the 
United States. 

That policy combines insurance against loss by fire and many other 

rils for the dwelling, household goods, and personal property with 

urglary, theft, and liability insurance—all at a cost 20 to 25 per- 
cent under that of the assorted coverages purchased separately. 

That the fundamental principle of package insurance had within 
it the possibility of innumerable adaptations and innovations is clearly 
demonstrated by the many package policies since introduced for mer- 
cantile stocks, motels, funeral directors, ete. And many more such 
policies, providing, broader coverage at lower cost are on the way. 

Without appearing to boast, I’m of the firm opinion that the inno- 
vation of package insurance is one of the most significant contribu- 
tions to the business of insurance ever to be made in this country. 

It has, I believe, done more to foster competition than any other 
single factor in the history of the business and has been enthusiastically 
received by the public. 
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Mr. McHven. You stated that this package policy, when you first 
introduced it, was vigorously opposed by the dominant elements in the 
industry, by the rating bureaus ? 

Mr. Dremanp. Yes. 

Mr. McHveun. Since that time, I believe you have stated that the 
public has accepted the package policy concept and that to a large ex- 
tent this has been approved by the various State insurance depart- 
ments; is that correct ? 

Mr. DreManp. Yes, sir. 

Mr. McHveun. Since that time have the companies which comprise 
the rating bureaus accepted the principle of the package policy ? 

Mr. Diemanp. They have. 

Mr. McHveu. And they also get out a policy which is generally 
comparable to the type of package policies which you first introduced ? 

Mr. Dremanp. Yes, with some differences, but it is a package policy 
intended to cover practically the same thing as we do. Our policy is 
a so-called indivisible premium policy. In other words, we don’t 
charge a specific premium for each specific exposure. The whole thing 
is a package, and we charge one premium to cover the whole package. 
Some of the other companies charge a separate premium for the dif- 
ferent elements that go into the package. But it is a package policy 
that they have likewise adopted, and I say ironically some have indi- 
cated that they were the originators of the package form. 

Senator Keravuver. How do your rates on the package policy com- 
pare with the rates of other companies? 

Mr. Dremanp. Well, I think that our rates were lower than theirs, 
and I think more recently some of the other companies are introducing 
lower rates, too. 

Senator Witry. May I ask this, because I think it is becoming clear. 
Most of the insurance companies, you say, have now come to the idea 
of the package policy. They agree that that is a pretty good thing? 

Mr. Diemanp. Yes, sir. 

Senator Witey. Now the rate you decide upon, do you have to sub- 
mit that to the State in which you are writing the insurance? 

Mr. Diemanp. Yes, sir. 

Senator Wirry. Then before it becomes a rate, you get the approval 
of the appropriate State department ? 

Mr. Diemanp. State insurance department. 

Senator Witry. For this rate? 

Mr. Dremanp. Yes, sir. 

Senator Witey. Thank you. 

Mr. Dremanp. To return to the chronological account of our expe- 
riences since the enactment of the McCarran Act, I should mention 
that in 1953 we tried something entirely new. 

Prior to that time we had sought rate deviations from bureau filings 
in certain States for certain classes, based upon our lower expenses 
there. We decided, however, that due to the cumbersomeness of the 
deviation machinery and the impossibility—because of concerted op- 
position—of obtaining and keeping such deviations in effect, it would 
behoove us to make use of the section of the rating laws which per- 
mits us to withdraw those classes from the rating organizations and 
file such rates independently. 

Consequently, in 1953 we terminated subscribership to fire-rating 
organizations in 40 States for the dwelling classes and simultaneously 
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filed independent rates for those classes with the respective State regu- 
latory officials. 

The rating bureaus offered opposition to these independent rate 
filings in a number of States. The most outstanding example is New 
York where the New York Fire Insurance Rating Organization is 
still contesting in the New York courts our independent dwelling rates 
approved by the New York Insurance Department in 1954. 

Senator O’Manonery. Mr. Diemand, this is a rather important 
statement: 


The most outstanding example is New York where the New York Fire Insur- 
ance Rating Organization is still contesting in the New York courts our inde- 
pendent dwelling rates approved by the New York Insurance Department in 
1954. 

Let me suggest that when Mr. Epes takes the stand, he give the 
committee the list of these cases. I would like to know and I think 
the committee would benefit by having the specific information as to 
the particular cases which have been brought against your attempts. 

Mr. Diemanp. You shall have that, sir, and I think the records 
here of the New York independent filing are right here at my left in 
one of these filing cabinets. It is quite an extensive set of documents. 

Senator Witey. Mr. Chairman, I have to leave, but just one other 
question. I think it will clear this up in my own mind in a field that 
I know very little about. 

You answered my previous question to the effect that you would 
submit to the State what you thought would be a fair rate. That is 
to the insurance commissioners’ I assume. Then the rating bureau 
would seek to object and prove that your rate is not the proper rate, 
is that right? 

Mr. Diemanp. That’s right, sir. 

Senator Winey. All right. Now we have that situation. You feel 
that something should be done about the matter so the rating bureaus 
couldn’t object ? 

Mr. Diemanp. Yes. We get approval from the insurance depart- 
ments. 

Senator Wirey. What? 

Mr. Diemanp. If you get approval from the governing authority, 
the regulatory authority, which is the insurance commissioner of the 
State, it seems to me that ought to be pretty final. 

Senator Wixry. I think that answers the question, but now what is 
the remedy ? 

Mr. Dremanp. The remedy? We have been in the courts since 
1954, sir. 

Senator Witey. What? 

Mr. DremaAnpb. We have been in the courts in New York State since 
1954. The remedy is to make I believe clear—we believe of course 
that Public Law 15 as it stands is sufficient, but I think you have got 
to spell out on this in detail what Public Law 15 had in mind. 

Senator O’Manoney. May I intervene at this time? 

Senator Witey. Yes. 

Senator O’Manoney. I think in an effort to clarify the situation, 
we have here the enactment by the Congress in 1945 of the McCarran 
Act, which declared that State regulation was in the public interest, 
provided, however, that the States did actually regulate the insur- 
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ance convey so that there would be independence of action. The all- 
industry bill, which was developed for the purpose of providing a 
uniform code for the States, also was drafted in one particular at least 
to give to the independent companies the authority to deviate. Your 
testimony today is that this right to deviate has been consistently op- 
posed by the same groups, generally speaking. 

Mr. Dremanp. That’s right. 

Senator O’Manonryr. Which were self-regulating the industry by 
concerted action before the South-Eastern Underwriters case? 

Mr. Dremanp. That’s right. 

Senator O’Manoneyr. Would it not, therefore, be effective to carry 
out the recommendation that you made if Congress should amend 
the McCarran Act so as to state that the freedom which was given in 
the All-Industry Act would be the policy of Congress too and was 
the policy of Congress when the McCarran Act was passed ? 

Mr. Dremanp. As I come along here in the next few pages, I make 
a suggestion along those lines. 

Senator O’Manoney. I didn’t mean to anticipate you. I had not 
gotten that far. 

Senator Wier. Mr. Chairman, again I am more in a haze. As I 
understand it now, you are an independent company. You have come 
to the conclusion that the rates can be lowered. You then apply to the 
State authority. The State authority depends upon, I suppose, its 
effectiveness to investigate and to reach its conclusions, and finds 
that you are correct. Now the other group have a different opinion, 
and they are to be precluded from testing out that matter when it may 
be a matter of es interest. It may be a matter of tremendous con- 
cern whether rates are such that they will support the policy ade- 

uately without jeopardizing the rights of others. What I mean by 
that is, you can get into a cutthroat proposition very easily, and it may 
result in damage to the public interest. 

This is a new field with me, but I always have in my 20 years of 
Congress applied the rule of stop, look, and listen, and I shall cer- 
tainly in this case stop, look, and listen. And I want to compliment 
you, sir, on a very good statement this morning, and without reaching 
any conclusion I see you are about my age and we are never over 50. 

Mr. Dremanp. Thank you, sir. 

(At this point in the proceedings, Senator Wiley left the hearing 
room. ) 

Sentor Keravuver. Will you proceed ? 

Mr. Dremanp. Thank you. Of course I would like to have amplified 
in answer to Senator Wiley’s statement that our deviations have usually 
been filed on the basis of a reduced expense. 

In other words, good management has enabled us to run our business 
at less cost than others, and we believe that that reduction in cost should 
inure to the benefit of the policyholder, and that is the reason why 
we have these so-called deviations. 

Senator Keravuver. Mr. Diemand, I haven’t examined in particular 
the earnings of the bureau companies or your company or others, but 
I don’t have the impression that bureau companies are making an 
excessive amount of profit. 

Mr. Dremanp. The answer is I think you will find that our expenses 
are probably lower than most even of the bureau companies. 
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Senator Kerauver. So you feel that you have been able to deviate 
by having a more efficient operation ? 

Mr. Diemanp. That’s right. 

Time does not permit me to list the many difficulties we have ex- 
perienced in the past decade in sustaining our clear right to act inde- 
pendently of rating organizations. 

However, unless you gentlemen took the hours and days necessary 
to review the records of our formal] administrative hearings and court 
appeals and the other administrative hearings relating to legislative 
and regulatory proceedings, you could not believe the extent of oppo- 
sition we have had from our competitors. 

It is safe to say that our companies have been the principal target 
for this incredible compaign of opposition. Not only has this oppo- 
sition been expensive for us to resist, but it has deprived us of time 
and opportunity for the development of new and better forms of 
coverage for the policyholder. One thing is certain—no company, 
unless it is possessed of tremendous resources both in men and money, 
can long withstand such a sustained campaign. 

Mr. McHucu. May I ask you at this point, are there other com- 
panies in the insurance industry who are independents who are not 
members of the rating bureaus and who may like also to pursue an 
independent course in the setting of rates 

Mr. Diemanp. Oh, yes; there are many of them. They are mem- 
bers of an organization, and I believe Mr. Lemmon, who is the chair- 
man of that group, is here and he has, as I say, a great many of the 
smaller companies who are members of his organization who operate 
principally, I think, on a deviated basis. 

Mr. McHueu. What, in your opinion, would be the effect upon 
some of these smaller independent companies if they had to have 
the kind of opposition and expense that you have referred to? 

Mr. Dremanp. They vo go broke. They couldn’t stand it. 
They just couldn’t go through all this because we have to maintain a 
very extensive legal department to begin with, and it takes a good bit 
of our staff to spend their time on getting up these figures actuarially. 
It is quite a job, and the amount of the executive time in going over 
these things with our legal department, it is a tremendous job, and 
I think the small company, if they had to pursue the course that we 
have to pursue, just could not possibly do it. 

Mr. McHvueu. Then what has been the net result of this as far as 
the rate policies of these smaller independent companies is concerned ? 

Mr. Dremanp. Many of those companies operate in a lesser number 
of States. They are not nationwide operators. Many of them are 
just confined to a few States. But I think it works a hardship on 
them because they are intelligent people, intelligent underwriters. 
They serve a real need in the business, and I think that to put them 
through all this legal procedure such as we have had to go through is 
almost criminal. 

Mr. McHveu. Does it mean in the long run that many of these 
smaller companies in fact have not been able to quote the lower rate 
oie their own experience would indicate they might profitably 

of 

Mr, Dremanp. I think Mr. Vestal Lemmon could answer that ques- 
tion in detail for you. 
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Mr. McHueu. You may go ahead, sir. 

Mr. Dremanp. As an old casualty man I am indeed shocked at the 
severity and endurance of the campaign of opposition offered by the 
organized fire insurance business. In the field of casualty insurance 
independent filings have been customary for years despite the fact 
that most of the stock agency casualty companies are subsidiaries of 
the same fire companies that have opposed innovations. 

Casualty rating bureaus have confined themselves to the legitimate 
activities of making and filing rates as a service to their member 
companies. They have not attempted to exercise control over com- 
petitive activities. This may very well account for the fact that 
growth in the casualty business, despite its more recent origin, has in 
recent years outstripped growth in the older fire insurance business, 

It is quite obvious from what I have said that for a long time we 
have been concerned with the importance of competitive freedom. 

That freedom becomes increasingly important for stock agency com- 
panies with each passing day. In recent years there have appeared 
on the scene relatively new companies known as “direct writers.” 
These companies have successfully introduced a new method of mer- 
chandising insurance at reduced costs, often delivering a product 
which seems to be guaranteed as to quality by the State regulatory 
authorities at a saving up to 20 percent. Stock agency companies 
must either find a way to deliver their product at a competitive price 
or perish. 

If stock agency companies are to meet that competition and are to 
survive, they must have freedom from the existing restraints exer- 
cised by rating bureaus and other trade organizations. 

Senator O’Manonery. I wonder if it would be possible for you, Mr. 
Diemand, to supply to the committee for inclusion here the evidence 
that you have to show the comparative growth in the casualty business 
which has, as you say, outstripped growth in the older fire insurance 
business. Do you have statistics to show that? 

Mr. Diemanp. We have the statistics. 

Senator O’Manoney. If you do, then please submit them. 

Mr. Diemanp. We will be glad to give them to you, sir. 

Senator O’Manoney. Supply them so that we may put them in the 
record. 

Mr. Dremanp. Very well. 

Mr. Kirrrie. Mr. Chairman, may I ask a question here? 

Senator O’Manoney. Surely. 

Mr. Kirrrm. On this particular point I wonder whether the growth 
in the casualty business as compared with the growth in the fire busi- 
ness cannot be explained by the fact that in the casualty field there 
are many more new hazards that are being added all the time. In 
the fire field the hazard is the same. It is primarily fire. The in- 
creasing business can be explained probably due to the increase in the 
value of property in thiscountry. But you are still protecting against 
the same hazard. While in casualty, there are new hazards added all 
the time. 

There is the policy protecting a homeowner against somebody 
slipping on his floor, which 20 years ago nobody would have cae 
about. But these days any person that has a home wants to add this 


protection, We keep adding all these protections with the hope that 
this will all provide us with more security. 
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Mr. Diemanp. Under the homeowner’s policy all of that is covered. 
In other words, under the homeowner’s contract, you cover a number 
of the so-called previously known casualty coverings, burglary, liabil- 
ity insurance. They have now become a part of the homeowners. 
But of course I think that the function of an insurance executive is to 
create new forms of cover, new forms of cover that are in the public 
interest, that will protect the policyholder and give him complete 

eace of mind at all times. And I think that is one thing that the fire 
Dacnces has overlooked. 

Mr. Kirrrie. Thank you very much. 

Mr. Diemanp. You are very welcome. 

Senator Krrauver. Casualty business is also, of course, the auto- 
mobile insurance business. 

Mr. Diemanp. That’s right. 

Senator Krrauver. But it is true, of course, that there are so many 
more automobiles now than there used to be. 

Mr. Diemanp. That is true. 

Senator Kerauver. Also we have compulsory insurance laws in 
quite a number of States. 

Mr. Dremanp. In a few States. The casualty business has taken 
advantage of its opportunities, sir. They have pushed it. 

Freedom to compete is of even greater importance to the insuring 
public; it is the most effective weapon against high insurance costs 
during this inflationary period. While a costs of losses may 
dictate higher rate levels, the best protection for the public is com- 
petitive opportunity for companies to use rates which reflect economies 
in operating expense, and freedom of action to develop new insurance 
forms to meet the the needs of our rapidly expanding economy. 

North America does not and has not sought rates which its actuaries 
and underwriters do not regard as sound and adequate. 

We are firm believers in the American system of private enterprise, 
and are in business to make a profit. Accordingly we have filed only 
what we consider to be adequately justified independent rates and 
deviations. 

We are not opposed to rating organizations as such. It is possible 
for them to serve a useful purpose and to play a useful role as service 
organizations. 

We are concerned, however, that rating organizations under the 
domination of the principal writers have tended to become the mas- 
ters—not the servants—of the companies which compose them. 

If freedom of action is to be maintained for individual insurers, 
rating organizations must be confined to service functions and must 
not be permitted to serve as a private means of control over and re- 
straint upon individual initiative and invention. 

When you have heard our counsel, Mr. Epes, detail the history of 
rating bureau activities for the past decade you will conclude, I believe 
that those organizations indeed have become the masters of our in- 
dustry—effecting the same private control and regulation as existed 
prior to the South-Eastern Underwriters case. 

There is one thing I want to make plain. We have not complained 
to this subcommittee nor to the Department of Justice regarding the 
activities I have described. We have from time to time responded to 
requests by both organizations for information on hearings and court 
cases to which we have been subjected—all matters of public record. 
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I want also to stress that while the present hearings have not arisen 
as a result of complaints from us, nevertheless, we, as well as many 
other independent insurance companies, have a vital interest in their 
outcome, especially as they will tend to preserve the opportunity for 
reasonable competitive action. 

Mr. Epes advises me that in his opinion the McCarran Act does not 
rovide protective immunity for the types of activities that I have 
escribed and that have been used by trade organizations and com- 

panies in opposing our independent actions. 

If the subcommittee deems it advisable to amend the McCarran Act 
so as to make specific as to those matters what is now stated in general 
terms, we would offer no objection. In fact, we would be pleased 
to suggest amendatory language for the subcommittee’s consideration. 

On behalf of my company, let me say that we ghee favor con- 
tinued State regulation—that kind of sound State regulation which 
fosters reasonable competition and preserves competitive opportunity. 

We have cooperated with NAIC, at its request, in the preparation 
of a statement looking toward the reaffirmation of the determination 
of that body to maintain opportunity for competitive action under 
State regulation. 

We firmly believe that the States can and will regulate the busi- 
ness of insurance in such a way as to maintain our system of free 
enterprise. And we urge the subcommittee to adopt a report renew- 
ing its intention of seeing to it that the States are permitted to continue 
such regulation, free of efforts to destroy the basic regulator and 
stabilizer—competition. 

Finally, I should like to make it clear that we are not seeking to 
avoid regulation of our rates and policies for the protection of the 
public. We have always accepted the responsibility of complying 
with statutory standards of rate reasonableness; however, subject. to 
that responsibility, we wish the continued right to serve the public 
according to our own independent judgment. 

We feel that we should be free to do so, without being hampered 
by restrictive State laws or the opposition of combinations of our 
competitors. 

In short, we ask only what this subcommittee has stated to be its 
purpose in conducting this investigation, namely— 
to provide for all American businessmen, regardless of size, the right to be 
independent, and the right to make their own decisions, and determine indi- 
vidual actions in accordance with individual judgment and immediate need 
(report of March 5, 1959, p. 3). 

Senator O’Manonry. Mr. Diemand, I take it that your position 
may be summarized briefly as a statement of your conviction that 
freedom of competition among sound insurance companies is in the 
public interest. 

Mr. Dremanp. Yes, sir. 

Senator O’Manoney. And any attempt by private companies 
through concerted action to suppress competition is not only contrar 
to the public interest but is also contrary to the interest of the growt 
of the insurance companies themselves. 

Mr. Dremanp. You have stated it correctly, sir. 

Senator O’Manoney. And that you believe that the insurance com- 
panies and the rating bureaus should give up all attempts to pervert 
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the meaning of the all-industry bill so far as it deals with the right 
to deviate? 

Mr. Diremanp. Yes, sir. 

Senator O’Manoney. You do not give your blessing to the all-in- 
dustry bill in all its language, I understand ? 

Mr. Diemanp. That’s right. 

Senator O’Manoney. You feel that there are some mistakes in that 
law ? 

Mr. Diemanp. Yes. 

Senator O’Manoney. And that they could be improved ? 

Mr. Dremanp. Yes, sir. 

Senator O’ManoneEy. In other words, it comes down to this: 
That you believe in State regulation. 

Mr. Dremanp. Yes, sir; implicitly. 

Senator O’Manoney. But you believe that the States can best 
maintain their right to regulate by preventing the resumption of the 
sort of abuses which were condemned in the South-Eastern Under- 
writers case When the Supreme Court brought that decision ? 

Mr. Diemanp. Yes, sir. 

Senator Kerauver. Mr. Chairman, may I ask a question along that 
line also? 

Senator O’Manoney. Yes. 

Senator Kerauver. You say here, Mr. Diemand, that you think 
rating bureaus are good things and that you are not opposed to them as 
such, and I agree with you that there is a place and a job for them 
to do. How would you have the situation changed from what it is 
now ? 

Mr. Diemanp. I think they might possibly be changed to be purely 
gatherers of statistics. 

Senator Kreravuver. Do you think they should make recommenda- 
tions ¢ 

Mr. Dremanp. In other words, they would gather statistics on the 
various classifications of the business, determine the pure loss costs 
and pass that information on to the companies. 

Senator Keravuver. I don’t understand this conflict. 

You say in New York, for instance, the insurance department has 
approved a policy and a rate that your company had as to one policy, 
but that you could not put it into effect or had difficulty in doing so 
because of the rating bureau ? 

Mr. DremaNnp. That’s right. 

Senator Kreravuver. Through whom does the rating bureau work to 
annul the right that you secured from the insurance department, or 
is that something that you are going to cover? 

Mr. Eres. I am going to cover that tomorrow, Senator, or when- 
ever you reach me. 

Senator O’Manonry. Senator Kefauver, I hold in my hand a report 
of a special meeting held on the 25th of March 1959, at 85 John Street. 
New York, by the Interregional Insurance Conference. This Inter- 
regional Insurance Conference, I understand, Mr. Diemand, is really 
a successor to that IEA which existed several years ago, is it not? — 

Mr. Diemanp. I don’t know. I don’t think so. I don’t think it 
is. It is not. 
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Senator O’Manoney. It has been represented to us as being at least 
the successor in part. 

Mr. Diemanp. No. 

Senator O’Manoney. However that may be, I find here on page 9 
this paragraph reciting the views expressed with respect to national 
fire rating organizations, at this confernece, so this is a quotation from 
the Inter regional Insurance Conference : 


Rating bureau committees are composed of company representatives who in 
many instances are not familiar with actuarial and rating principles. Because 
these men are engaged almost exclusively in production in a limited territory 
and view the needs of the business almost solely from that angle, consequently 
committee decisions on important rating matters are often dictated more by con- 
sideration of local competition than by sound rating principles. 


Were you familiar with that point of view expressed by the Inter- 
regional Insurance Conference? 

Mr. Diemanp. We are not members at all. We don’t have anything 
to do with it. 

Senator O’Manoney. This hasn’t come to your attention ? 

Mr. Diemanp. No. 

Senator O’ Manon: EY. It seemed to me, however, as I was glancing 
over it, that it rather confirmed your testimony given here today that 
the rating bureaus do have on their staffs, perhaps i in guiding posi- 
tions, company representatives. 

Mr. Diemanp. They are all company representatives. 

Senator O’Manonry. All company representatives ? 

Mr. Diemanp. Yes, sir. 

Senator O’Manoney. Thank you very much, sir. 

The committee will stand in recess until 10:30 tomorrow morning 
in this room. : 

(Whereupon, at 11:55 a.m., the hearing was recessed, to reconvene 
at 10:30 a.m. Thursday, May 28, 1959.) 

(The following was received for the record :) 


INSURANCE Co. OF NORTH AMERICA, 
Philadelphia, Pa., June 17, 1959. 
Re Antitrust and Monopoly Subcommittee. 


Hon. JOSEPH C. O’MAHONEY, 
U.S. Senator, Washington, D.C. 

DEAR SENATOR O’MAHONEY: At the time of my testimony before the Subcom- 
mittee on Antitrust and Monopoly on May 27, 1959, you requested that I supply 
to the subcommittee for inclusion in the record evidence to show the compara- 
tive growth of the casualty and fire insurance businesses. 

I am glad to transmit this information to you in the form of two exhibits 
attached hereto. Exhibit A indicates that the general casualty lines have in- 
creased five times between the years 1927 and 1957. During the same period 
the fire and marine lines increased only three times. Automobile figures have 
been excluded from both the fire and marine and the casualty figures, and are 
shown separately. Automobile insurance increased over 10 times during the 
same period. 

Exhibit B shows that in the State of New York where more complete statis- 
tics are available for years prior to 1930, fire and allied lines increased 10 times 
from 1900 to 1956, while ull casualty lines, excluding group and noncancel- 
able accident and sickness insurance, have increased 165 times. 

I trust that this gives you the information which you desired. 

Sincerely yours, 


JOHN A. DIEMAND. 
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xHinit A.—Stock insurance companies, premiums written by line groupin 
Dp 


[000 omitted] 





| Automobile | 
| Fire, allied |bodily injury, 

| 
| 


Year 








fire,and | property | General Total 
marine damage and | _ casualty 
| physical | 
damage 
a ee ee ee ee ee $2, 664, 246 | $3,410,405 | $2,565, 432 $8, 640, 093 
1952__-- simaddarddakesmonmane teenies 2,125,954 | 2, 607, 590 1, 677, 046 | 6, 410, 590 
Pinte. sescsuous ueachies vaawan Seager 1, 580, 338 | 1, 204, 469 1, 077, 316 | 3, 862, 123 
a isis ts te cep aR aaa owen eel pea er 964, 147 | 486, 281 714, 163 | 2, 164, 591 
SE ea ceawne Sukadecen adap insasanecaanvecaeee 614, 721 | 483, 317 480, 993 | 1, 579, 031 
SSS sipcxtn ace cane andstnoeciaaia 600, $17 299, 104 387, 658 | 1, 287, 579 
SP SE da bade baw dastacehancaincacsauee , 856, 275 325, 318 509, 838 | 1, 691, 431 





Source: Bests Fire & Casualty, ‘‘ Aggregates and Averages,’’ 1958 edition, pp. 


py 3 


ExHIsit B.—Premiums written in the State of New York 


[Millions omitted] 


—_—————— 





Fire and Casualty 2 

allied ! 

——— an a — a | 

US Sala Se a's Sind a Seth tesa mS cc aoe ae Oe es $23 $6 

a eee ee eet ee bc acstaees aaa a 48 21 

Re pega sauaua cece eae eae SEE Ie ERR eS Pe A 3 99 | 108 

a wg and tsp ain aie dase esac ay Gide a abana apa daca ee aan ee ake 99 220 

ee Si aiutp atin is eel aie ata a i ee een a ae ae 76 220 

iene oa dc Gi ii tin ts AS Mel cg nsdn cc aa eae a ata aI ee a a 180 603 

OE ae ee smh tide eles telat th pote eine bin ha is cme aaa a 238 990 





1 Does not include multiple line. 
2 Does not include group and noncancelable accident and sickness. 


Source: Figures developed from annual reports of the State of New York Insurance Department. 


INSURANCE Co. OF NORTH AMERICA, 


Philadelphia, June 30, 1959. 
Hon. JosEePH C, O’MAHONEY, 


Senate Office Building, 
Washington, D.C. 


DEAR SENATOR O’MAHONEY: During the course of my testimony before the 
Antitrust and Monopoly Subcommittee on May 27, 1959, I made the statement 
that despite bureau opposition our installment premium endorsement even- 
tually was found to be sound and in the public interest and was adopted by 
virtually all companies in almost every State. In answer to a question from 
you, I stated that in the litigation to which we were subjected by our com- 
petitors, the courts affirmed our position practically everywhere (transcript 
503). I would like to amplify this latter statement. 

The merits of the installment premium endorsement were consistently upheld 
by the courts. Thus, in Arkansas the supreme court sustained a lower court 
holding that the endorsement was lawful and in the public interest (Arkansas 
Inspection and Rating Bureau vy. Insurance Company of North America, 218 Ark. 
830, 238 S.W. 2d 929 (1951)). In Mississippi, the chancery court found the 
endorsement to be lawful and in the public interest, but the supreme court re- 
versed on procedural grounds (Mississippi Insurance Commission v. Insurance 
Company of North America, 36 8S. 2d 165 (1948) ). In Massachusetts, the supreme 
judicial court found the endorsement to be lawful but sustained the commis- 
sioner’s disapproval on technical grounds Insurance Co. of North America v. 
Commissioner of Insurance, 327 Mass. 745, 101 N.B. 2d 335 (1951)). Following 
this decision the newly appointed Massachusetts commissioner approved the 
endorsement. In Virginia the State corporation commission approved the en- 
dorsement, but the supreme court of appeals reversed on the ground that the 
unique Virginia statute requiring payment of premiums within a reasonable 
time did not permit use of the endorsement (Virginia Association of Insurance 
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Agents v. Commonwealth, 47 S.E. 2d 401 (1949)). The Virginia Legislature 
amended the law in 1958 expressly to permit the use of the installment premium 
endorsement. In Alabama, an appeal to the circuit court by Insurance Co. of 
North America resulted in an order directing the insurance commissioner to 
grant a hearing as required by due process. The insurance commissioner, 
despite bureau opposition, subsequently approved the endorsement. 

The litigation and administrative proceedings involving bureau opposition to 
the installment premium endorsement are summarized in an appendix to the 
statement made by our counsel, Mr. Epes, before the subcommittee on May 28, 
1959. 

As a result of this litigation and administrative proceedings, the installment 
premium endorsement is now in use by most fire insurance companies in the 
District of Columbia and over 40 States. 

Sincerely yours, 


THE INSURANCE INDUSTRY 


JOHN A. DIEMAND. 
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THURSDAY, MAY 28, 1959 
U.S. SENATE, 


SUBCOMMITTEE ON ANTITRUST AND MoNopPoLy, 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:55 a.m., in the 
caucus room, Senate Office Building, Senator Joseph C. O’Mahoney 
presiding. 

Present: Senator O’Mahoney. 

Also present: Donald P. McHugh, counsel; Peter N. Chumbris, 
counsel for minority ; Theodore T. Peck, special counsel for minority ; 
Nicholas N. Kittrie, special counsel for minority; Gareth M. Neville, 
assistant counsel; Wilbur D. Sparks, attorney; Louis Rosenman, 
attorney; Paul S. Green, editorial director; and Gladys E. Montier, 
clerk. 

Senator O’Manonery. Mr. McHugh, are you ready to proceed ? 

Mr. McHueu. Yes, Senator. The witness this morning is Mr. W. 
Perry Epes of the Insurance Co. of North America. 

Mr. Epes, do you want to begin ? 


STATEMENT OF W. PERRY EPES, ASSOCIATE COUNSEL, INSURANCE 
CO. OF NORTH AMERICA, PHILADELPHIA, PA.; ACCOMPANIED BY 
JOHN A. DIEMAND, PRESIDENT 


Mr. Diemanp. Senator, I wonder if I could just make a little ampli- 
fication of one thing we were referring to yesterday. 

Senator O’Manonry. Yes; you may. Won’t you be seated, please? 

Mr. Diemanp. This will only take a half a second. Yesterday, 
when I was referring to the inland marine business, I want you to 
understand it was inland marine insurance only. It had nothing 
whatever to do with ocean marine. I thought that ought to be-on 
the record so that there would be no question as to the fact that we 
were talking about inland and not ocean marine. 

Senator O’Manoney. That will be made clear. We will go so far, 


Mr. Diemand, as to make note of this remark of yours in the printed 
record. 


Mr. Dremanp. Yes, sir. 
Senator O’Manoney. So that it will be clear there that when you 


were speaking of inland marine, you were not speaking of ocean 
marine. 


Mr. Diemanp. Thank you, sir. 
Senator O’Manoney. Proceed, Mr. Epes. 
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Mr. Eres. My name is W. Perry Epes. I am associate counsel of 
the Insurance Co. of North America, located in Philadelphia, Pa. 

I have been requested by the committee to describe the difficulties 
experienced by the Insurance Co. of North America, during the years 
since the passage of the McCarran-Ferguson Act, in attempting to 
engage in independent activity. 

This description should give the committee a picture of the difficult 
position of an independent insurance company today and the re- 
straints which have been imposed upon such a company’s opportunity 
to compete. It should help to answer the inquiry made by the com- 
mittee as to whether there is now effective competition in the insurance 
business, 

My statement will supplement that made by Mr. John A. Diemand, 
president of the Insurance Co. of North America. Mr. Diemand has 
given the broad policies and objectives of that company during the 
18 years he has been its president, and has described its independent 
activities during that period in general terms. 

I will attempt to give a more detailed and specific account of those 
activities. 

I have served in my present capacity with North America for the 
past 6 years. Prior to that time, I was a trial attorney in the Anti- 
trust Division of the U.S. Department of Justice for a number of years. 
At the time I left, I was Assistant Chief of the General Litigation 
Section in the Antitrust Division. My duties with North America 
involve the legal problems arising from its program of independent 
action designed to bring broader, more convenient, and more economi- 
cal forms of insurance coverage to the public. These problems have 
mainly taken the form of extensive litigation before State regulatory 
officials and State courts. 

The litigation has been instigated largely by a combination of our 
competitors, joining together to oppose our competitive activity. It 
has been the means used to carry out a concerted and intense campaign 
of harassment, directed at practically every major attempt made by 
North America and other independent companies for nearly 15 years 
to make available to the public competitive rates and policy forms for 
fire and multiple-line insurance coverages. 

Every provision available in the various State laws for hearings, 
rehearings, court appeals, restraining orders, and other delaying 
procedures has at some time or other been used by this combination. 

Efforts have also been made to obtain State legislation or adminis- 
trative regulations which make independent action difficult or impos- 
sible. 

Both the purpose and the effect of this concerted attack has been to 
prevent independent competitive action and to maintain rigid, uniform 
rates and policy forms, restricting all progress to the pace of the 
slowest. 

This contest between the independent attempting to compete and the 
combination opposed to competition has been an unequal one. 

The independent is almost invariably faced with the financial power 
and resources of 200 to 300 companies, acting in concert through the 
facilities of a local rating bureau and able to spread legal and other 
similar expenses among many companies. 
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Rating bureaus are private associations of insurance companies 
engaged in making rates for member companies and filing them with 
the several State insurance commissioners for approval. 

They are given the special and limited privilege of combining to 
engage in the otherwise illegal activity of price fixing. 

However, they have no lawful authority to impose private control 
or regulation on an individual company seeking to exercise statutory 
rights given to it by the State legislatures. 

Senator O’Manonery. Let me ask you a question or two to clarify 
your statement. On page 2, in the concluding sentence of the para- 
graph beginning with the words, “Litigation has been instigated 
largely by combinations of our competitors,” you say in the last sen- 
tence : 


Both the purpose and the effect of this concerted attack has been to prevent 
independent competitive action and to maintain rigid, uniform rates and policy 
forms, restricting all progress to the pace of the slowest. 


Do you use the word “maintain” in its ordinary sense of continuing 
a course of action already in existence ? 

In other words, do you mean by this that “rigid uniform rates and 
policy forms, restricting all progress to the pace of the slowest” that 
are now in existence and are used, are being used by the companies 
which act in concert ? 

Mr. Eres. Senator, I wouldn’t say that there is no competition in 
the business now. I didn’t mean to imply that. Ido mean that the 
general rate level of fire and multiple-line rates are set by the means 
of rating bureaus, and that is the way most of the companies now 

Senator O’Manonry. You also say in the next paragraph: 

The independent is almost invariably faced with the financial power and re- 


sources of 200 to 300 companies, acting in concert through the facilities of a local 


rating bureau, and unable to spread legal and other similar expenses among many 
companies. 


you then go on to say— 





are private associations of insurance companies engaged in making rates for mem- 
ber companies and filing them with the several State insurance commissioners 


for approval. 

Now, you mean that exactly as it is stated, do you not ? 

Mr. Epes. Yes, I do, sir. 

Senator O’Mauoney. They are private associations? 

Mr. Epes. Yes, sir. 

Senator O’Manoney. They are not public associations ? 

Mr. Errs. Yes, sir. 

Senator O’Manoney. And they do fix the rates? 

Mr. Erss. Yes. 

Senator O’Manoney. And attempt to prevent the establishment of 
competitive rates ? 

Mr. Epes. Yes, and I think that the second step that you mention is 
when they step beyond the bounds of their legitimate activity. They 
are licensed, as I say, to fix rates in concert on a voluntary basis, which 
is legitimate under the law. When they step beyond that license and 
attempt to force others who don’t wish to, to join in the concerted rate 
making, that is where they go beyond their legitimate function. 

Senator O’Manoney. You are presenting this to the subcommittee 
as a situation which is characteristic of the rating bureau system ? 
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Mr. Eprgs. Yes. 

Senator O’Manoney. Am I right? 

Mr. Epes. Yes, sir. 

Senator O’Manoney. So that the rating bureau system, accord- 
ing to your testimony, is carried on in concert by the private com- 
panies which belong to the bureaus, with the deliberate intention 
of securing power that is not given in the State law. 

Mr. Epes. Yes, sir, that is my opinion. 

Senator O’Manoney. All right. 

Mr. Cuvumpsris. May I ask a question at this point ? 

Senator O’Manoney. Yes, indeed. 

Mr. Cuumperis. Mr. Epes, the McCarran Act has an exemption re- 
lating to coercion. When you say that this individual group that 
you are talking about, that sets the rates, goes beyond the legal aspects, 
has there been enough illegality that would bring the Department of 
Justice into the picture? 

Mr. Epes. I heard the testimony of Mr. Bicks, who is the acting 
head of the Antitrust Division, and his testimony was that the Anti- 
trust Division is looking into it. 

Mr. Crumeris. And do you feel that the action by the Department 
of Justice at this time is not sufficient and the law should be amend- 
ed? Do you feel that the McCarran Act should be looked into for 
possible amendments so that the States will not have the authority 
that has been given to them under the McCarran Act? 

Mr. Epes. Well, as I will develop in my statement, I believe that 
the present provision which you mention, which prohibits coercion, 
in the present law is sufficient to make illegal the practices which are 

oing on. So that I believe that the ae law does prevent this. 
And as you recall, Mr. Bicks said he had not concluded his studies. 

Mr. Cuumpris. I see. Thank you. 

Senator O’Manoney. Proceed. 

Mr. Eres. This use of litigation as a means of obstructing com- 
petition has an important bearing on the questions raised by this com- 
mittee as to the effectiveness of competition in insurance, and the 
proper place of private rating bureaus in the business. 

I will describe in this statement some of the more important cases 
which have confronted us. First, however, let me outline in brief the 
factual and legal background underlying the recent efforts within 
the insurance business to stifle individual initiative. 


THE INSURANCE INDUSTRY 


PRIVATE CONTROLS PRIOR TO 1944 


For many years prior to 1944 a system of self-regulation prevailed 
in the property insurance field. Private rate controls were imposed 
by the insurance companies themselves, acting in concert through the 
medium of various local, regional, and national trade associations. 
They constitute a virtual private government for the business. 

As early as 1866, an effort was made on a national basis to establish 
and maintain, through an association of insurance companies, uniform 
premium rates and agency commissions. 

This effort was abandoned in 1877, in favor of local and regional 
associations of insurance companies formed for the same purpose. 
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These local and regional associations expanded their influence and 
control and had been well established for many years in most regions 
of the country at the time of the South-Eastern Underwriters de- 
cision in 1944. 

They exercised a considerable degree of discipline over their 
members and many had rules for the imposition of fines and expul- 
sion for companies not complying with the association rules (Wandel, 
“The Control of Competition in Fire Insurance,” (1935) ). 

Beginning in 1885, a number of States enacted anticompact laws, 
as they were called, which prohibited private rate-fixing combinations 
of insurance companies. However, these laws were ineffective in pre- 
venting the growth and operation of the private rate bureaus. For 
example, one regional association is reported to have adopted in 1897 
the following device (Wandel, op cit., supra, p. 132) : 

Resolved, That in States where anticompact laws exist the governing commit- 
tee to be appointed will act as an advisory committee, and their recommenda- 


tions shall be advisory instead of mandatory; it being understood that members 
are under the same moral obligation to observe such recommendations as if they 


were mandatory. 

Mr. McHueu. Mr. Epes, today in the insurance industry are there 
organizations which are advisory or known as advisory agencies ? 

Mr. Epes. Yes, there are. 

Mr. McHueéu. Will you explain what the function of advisory 
agency is and what its status ones State law is? 

Mr. Epes. Practically every State has a local rating bureau which 
makes and files the rates with the insurance departments for prior 
approval and superimposed above the rating bureaus are what are 
called advisory organizations. The rating bureaus of course are 
licensed by the State. As I have said, they are engaged in price fixing, 
which is legalized by virtue of the McCarran Act and State laws. 
The advisory organizations are organizations which are defined under 


the various laws as giving advice to independent companies or to 
bureaus on the making of rates. 


Mr. McHueu. Who makes up the advisory agencies ? 

Mr. Eres. They are private organizations also. 

Mr. McHuen. Are they representatives of the same companies 
which sit on the rating bureaus ? 

Mr. Eres. Yes, they are in general. 

Mr. McHvueu. Are the advisory agencies subject to the same strict 
control and supervision by the States as rating bureaus? 

Mr. Errs. Not the same control, no, but they do have to file their 
constitutions and so forth with the State authorities, but they are 
not subject to the same control that the rate bureaus themselves are. 

Mr. McHvuen. From your experience, where does it appear that the 
actual authority over the rates resides in the fire insurance field, with 
these rating bureaus or with the advisory agencies ? 

Mr. Eres. Well, I think that you have to recognize that these various 
trade associations, whether they be rating bureaus or advisory bureaus 
or whatever they be are merely a group of companies, and that the 
ultimate power resides in the companies which run the associations. 
The associations in my view are mere mechanisms by which these com- 
panies achieve the results which they wish to. 
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Mr. McHueu. And these results which the companies wish to 
achieve with reference to rates are arrived at in their trade associations 
and their advisory agencies ? 

J Mr. Epes. Yes. As I say, that is the means through which they 
oO it. . 

Mr. McHven. And then that view is communicated to the rating 
bureau which actually has the legal authority to fix the rate? 

Mr. Eprs. You say it is communicated to the rating bureaus, 
Usually the governing committee of a rating bureau is made up of 
representatives of companies, so that it is hard to say who communi- 
cates to whom. The governing committee makes the decision. That 
is where the ultimate authority, or rather, the immediate authority 
lies. Supposedly the members have the ultimate authority. 

(Resuming prepared statement). Eventually some of the anti- 
compact laws were repealed and others modified. 

In the final analysis, the system of private controls was permitted 
to flourish in the years before 1944. 


THE SEUA DECISION AND THE M’CARRAN-FERGUSON ACT 


In 1944, of course, the U.S. Supreme Court in the now famous South- 
Eastern Underwriters case (822 U.S. 533) held that insurance was 
subject to the Federal antitrust laws, and that any system of private 
rate controls would violate those laws. 

At first a complete exemption for insurance from the antitrust laws 
was sought. The arguments were made that insurance was unique and 
should be entirely removed from the competitive area, in order to avoid 
“chaos and confusion.” However, Congress finally granted the present 
pore antitrust exemption contained in the McCarran-Ferguson Act. 

nder that act, the antitrust laws apply to insurance “to the extent 
that such business is not regulated by State law,” and in any event to 
“boycott, coercion, or intimidation.” 

The act also contained a moratorium period during which certain 
of the Federal antitrust laws had no application to the business of 
insurance. This moratorium expired on June 30, 1948. 


STATE LAWS PASSED PURSUANT TO M’CARRAN-FERGUSON ACT 


During the moratorium period, practically all of the States en- 
acted rate regulatory laws applicable to property insurance. Most of 
the States adopted a model law drafted under the auspices of the 
National Association of Insurance Commissioners, generally known 
as the all-industry law. 

The rey law requires all insurance companies to file their 
rates for approval with the respective State insurance commissioners, 
and permits those companies wishing to do so to affiliate with a rate 
bureau which makes and files rates as an agent serving those who 
wish to act in concert. 

I would like to draw attention to this sentence to which Mr. Die- 
mand referred yesterday. 

The framers of the all-industry law made it clear that they con- 
sidered themselves to be under congressional mandate to preserve 
competitive opportunity. 

We believe that the law so provides. 
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Mr. Peck. Mr. Epes, you have referred to the statutory power of 
the rating bureaus to set prices. I am not thinking of any particular 
State or any particular law of any particular State, but generally 
speaking throughout the States, what are the other rights, if any, of 
the rating bureaus in addition to the right to set rates? 

Mr. Epes. I think that is the only right they have. They do not 
have the right which they claim, and that is to control the business. 

Mr. Peck. Generally speaking, that is the one statutory right which 
they enjoy? 

Mr. Epes. Generally speaking they have the right to make and 
file rates as an agent for their members and subscribers. 

Mr. Peck. Thank you, sir. 

Mr. Eres. While they wrote into the model law provisions per- 
mitting the making of rates in concert, a special privilege made pos- 
sible by the McCarran-Ferguson Act, at the same time they rec- 
ognized that no compulsion to join such concerted action should be 
put upon those insurance companies which wished to act 
independently. 

Not only does the all-industry law contain numerous provisions 
which are designed to guarantee competitive freedom, but also the 
recorded history of its drafting leaves no room for doubt that their 
purpose was to do so. 

Thus, in addition to recognizing the obligation imposed upon the 
States by the McCarran-Ferguson Act of affirmatively and effectively 
regulating rate bureaus (Proceedings, NAIC 1946, pp. 121-122, 125, 
369) the NAIC took the following position with respect to the model 
rate laws (Proceedings, NAIC 1946, p. 367) : 

In drafting these bills it was recognized that many companies desired to 
take independent action. It was recognized that uniformity while authorized 


should not be mandatory, thereby preserving freedom of action upon the part 
of those who desire to take action independently. 


The “purpose clause” of the model bill likewise expressed the inter- 
est of NAIC in preserving competitive opportunity. It stated (Pro- 
ceedings, NAIC 1946, p. 397-398, 410) : 


The purpose of this act is to promote the public welfare by regulating insur- 
ance rates to the end that they shall not be excessive, inadequate or unfairly 
discriminatory, and to authorize and regulate cooperative action among in- 
surers in ratemaking and in other matters within the scope of this act. Noth- 
ing in this act is intended (1) to prohibit or discourage reasonable competi- 
tion, or (2) to prohibit, or encourage except to the extent necessary to accom- 
plish the aforementioned purpose, uniformity in insurance rates, rating sys- 
tems, rating plans or practices. This act shall be liberally interpreted to 
earry into effect the provisions of this section. 


The reasoning underlying this provision was explained (Proceed- 
ings, NAIC 1946, pp. 122-123) : 


The purpose clause in the proposed bills is self-explanatory. It was employed 
to make abundantly plain that there should be ample room for initiative in the 
development of new ideas in the insurance business under rate regulatory 
statutes, and that while companies had the privilege of following the patterns 
set by others, they were by no means obligated to do so and had complete 
freedom to make patterns of their own within the framework of the law. 


The purpose clause was further explained as follows (Proceedings, 
NAIC 1946, p. 366) : 


The purpose of section 1 becomes clear when read in the light of the con- 
gressional debate preceding the enactment of U.S. Public Law 15, the reports 
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of the various congressional committees in connection with that bill, particularly 
Report No. 143 of the House of Representatives dated February 13, 1945, and 
the law itself. These sources of material indicate quite plainly that Congress 
was willing to permit cooperative action, including price fixing, in the in- 
surance business on a State level providing such activity was regulated and at 
the same time was interested in seeing to it that reasonable competition was 
preserved. It was felt that the insertion of a purpose clause together with a 
provision calling for a liberal interpretation of the bill would serve as a guide for 
State administrators in interpreting and enforcing the new law. 

One of the three members of the NAIC drafting committee asserted 
in 1946 that the committee had— 
never lost sight for a moment of the congressional mandate that full opportunity 
for price competition should be provided and that independence of action for 
those who wanted it should be guaranteed. (The A.I.C. Bills and the Alterna- 
tives,” address by Robert E. Dineen, superintendent of insurance of the State 
of New York before National Association of Independent Insurers in Chicago, 
October 14, 1946.) 

The model rate regulatory laws, as finally adopted by NAIC, con- 
tained a number of provisions designed to implement the association’s 
expressed purpose of maintaining opportunity for competition. 

hese included provisions that sidepenibit rate filings could be 
made; that affiliation with a rating bureau could not be required; that 
rating bureau members or subscribers could deviate from bureau rates 
and forms; that rating bureaus must permit authorized insurers not 
admitted to membership to become subscribers “for any kind of in- 
surance, subdivision, or class of risk, or a part or combination there- 
of”; and that “all material data on rates shall be a matter of public 
record” and “open to public inspection” for the use of independents 
as well as rating bureaus in justifying rate filings (Proceedings, NAIC 
1946, pp. 367, 412, 415, 416). 

By the time the moratorium expired in 1948, this law had been 
adopted in most States, and all States had some form of insurance 
rate regulation. 


ATTEMPTED CONTINUATION OF PRIVATE CONTROLS SINCE 1944 


The new system of State regulation resulting from the McCarran- 
Ferguson Act permitted the continuation of most of the existing trade 
associations. Rating bureaus continued to act as a means whereby in- 
surance companies might combine to make rates in concert. However, 
there was a fundamental change in the status of these trade associa- 
tions under Federal law. They could now fix rates to the extent per- 
mitted by State law, but the system of private controls was beyond the 
scope of the antitrust exemption and was no longer permissible. 

Perhaps I might interject at this point, reference was made a 
moment ago to the fact that the coercion provision in Public Law 15 
is an exception or exemption. I think that as a lawyer I would prefer 
to think of Public Law 15 as the exemption, and the coercion provision 
merely maintains the general law, which is that you can’t have 
coercion. 

That is not an exception in my view. That is the general law and 
the exception is that you can act in concert. 

Notwithstanding this basic change in the status of the trade asso- 
ciation, it was apparently difficult for the companies acting through 
these continued associations to adapt their operations to the new con- 
ditions. This difficulty was especially noticeable in fire insurance, 
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where self-regulation had become so entrenched. In casualty insur- 
ance, 2 more recent development, rating bureaus have confined them- 
selves to making rates rather than extending their function to ef- 
forts at control. But habits of years gave the fire insurance associa- 
tions the self-appointed status to impose private controls over con- 
duct of companies in such matters as rates and policy forms. 

Thus, there soon developed a division of views between those in the 
insurance business who wished to preserve the old order and those 
who wished to accept the new challenge of opportunity for individual 
private initiative in insurance. A number of contemporary observers 
commented on this division. 

For example, on May 11, 1946, Roger Kenney, insurance editor of 
the United States Investor, made the following comment: 


When you come right down to it, all this fussing and fuming you hear these 
days about prior approval of rates, subsequent disapproval of rates, and the 
place of rating bureaus in the new scheme of affairs brought on by Public Law 
15, is a struggle—a terrific struggle—between two violently opposed factions 
in the stock fire insurance business. On one side is found what you might 
eall the status quo antegroup—a group of top executives dominated by a few 
choice mossbacks who believe that somehow or other a legal way back to con- 
ditions prevailing before the SEUA decision and Public Law 15 can be found. 
On the other side is a group—also of top executives—who recognize the mo- 
mentous importance of recent events and are trying their level best to keep 


State regulation of insurance from becoming what we have termed in these 
columns a “State-blessed monopoly.” 


* * * * * * * 

But quite as serious as all this is the danger that some inside group within 
the bureau—through force of habit or otherwise, will attempt to run roughshod 
over the commissioner and use the bureau as a screen behind which to choke 
off the pioneer and thereby freeze rates and practices within the industry. In 
short, it has been our fear all along that in setting up these rating bureaus under 
the new rating laws of the various States, certain diehards in the fire insurance 
business might be making a mere politic gesture to the new order of things— 
all the while hoping that the bureaus—or at least the select little coterie who 


have developed the habit of running such organizations—would lose none of their 
oldtime power in the matter of dictating rates, forms, ete. 


The next quotation is a very similar one to the one I have just read. 
The commissioner of Kentucky calls attention of the State insurance 
commissioners to the fact that they must be on guard against use of 
the State rating machinery to continue control of the business by 
private means. 

Mr. McHueu. May I just ask you with reference to Mr. Kenney’s 
analysis of the developments that were occurring at that time, some 
13 years later now in 1959, do you think that his analysis of what 
was occurring can now be shown to have been accurate? 

Mr. Epes. I think it was very accurate and as I point out, just as 
Mr. Kenney and Commissioner Southall of Kentucky noted, the 
machinery of State rate supervision provided the advocates of the 
status quo with the means of perpetuating their system of private 
controls. 

Another recent commentator on combined activity to prevent inno- 
vation was Mr. Spalding Southall, at the time insurance commissioner 
of Kentucky. At a meeting of the National Association of Insurance 


Commissioners, zone 3, in April 1951, Commissioner Southall made 
the following statement: 


Knowing human nature, we must understand that although the SEUA de- 
cision required a change in some of the practices of the business, it could 
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not change the fundamental desire of those whom one way or another, want 
to bring about a restriction of competition. 

It would be only natural to expect to find a continuation of efforts to 
restrict competition, using whatever devices and channels that might be 
available; and it would be especially probable that the devices and channels 
of greatest interest to those desiring to restrain competition would be those 
as to which State supervision under Public Law 15 could provide an apparent 
cloak of immunity from Federal prosecution. 

We must recognize that much of the machinery by which restraints upon 
competition in insurance were enforced in the pre-SEUA days is still around, 
‘We still have the boards and the bureaus and the associations. It seems to 
me that because of Public Law 15, we, the State insurance commissioners, are 
given the big responsibility of seeing that the right to compete in insurance 
is preserved in substance as well as in form. We are especially obligated 
to make sure that the machinery of rate supervision could not, through lack of 
insight or attention on our part, be appropriated by those who may still prefer 
restraints upon trade, thereby securing for themselves the great advantage 
of having their desires backed by the force of law. 

Just as Commissioner Southall noted, the machinery of State rate 
supervision provided the advocates of the status quo with a means of 
perpetuating their system of private controls. The experiences of 
North America are an excellent illustration of how this machinery 
has been so used. 


USE OF HARASSING LITIGATION 


As I have stated, for almost 15 years practically every major move 
by North America involving independent competitive action in fire 
insurance has met with concerted opposition from a large aggregation 
of its competitors. 

These combined activities have generally been carried out through 
the agency of private rating bureaus located throughout the country. 
In these cases, the bureau itself has represented the opposition. 

In other instances, the combination has acted through a committee 
of company representatives. In still other matters the combination 
has acted both through the rating bureau and by intervention of 
some of its member companies. 

Mr. McHueu. Mr. Epes, in that connection can you give us some 
example of what you mean by the committee of company representa- 
tives through which this combination has exhibited itself? 

Mr. Eres. The one that comes immediately to mind is the deviation 
in fire insurance which the North America filed in Pennsylvania in 
1949, and a group of companies, I believe it was 139 or some such 
number, banded together and went before the insurance commis- 
sioner, demanded hearings and had very extensive hearings in op- 
position to the deviation. 

Mr. McHveun. This was not in any official function as the rating 
bureau ? 

Mr. Errs. No. 

Mr. McHueu. Or the licensed associatic:: ? 

Mr. Epes. No, this was purely a privace committee of company 
representatives. 

Under the State regulatory laws, the combination of companies has 
repeatedly requested and obtained administrative hearings before 
State regulatory officials and taken court appeals to oppose 
innovations. 

This type of concerted activity was initiated in 1945, soon after the 
decision in the South-Eastern Underwriters case. That decision in- 
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troduced into the business of insurance the philosophy of competi- 
tion, and the purpose of these anticompetitive activities manifestly 
was to prevent that competition from disturbing the complacement 
status quo of private control. 

The State regulatory machinery was the best available tool for this 
purpose, since the earlier and more direct forms of coercion were no 
longer available. 

Following their introduction in 1945, these harassing tactics greatly 
increased in volume after the passage of rate regulatory laws in most 
States during 1947-48. 

Such activities continue unabated to this very day. Indeed, those 
activities have become more and more intensified with the passage of 
time, as is shown by the fact that administrative and court proceed- 
ings in the past 5 years exceed in number those for the previous 10 
years. 

Time does not permit even a brief review of all of the administra- 
tive hearings and judicial proceedings to which we have been sub- 
jected by our competitors. 

A detailed account of these proceedings would literally take days, 
and I will not burden this committee with it. Even a thumbnail 
sketch of each of these proceedings, without any real discussion of 
the issues involved, would take hours. We have prepared a summary 
of these proceedings, covering over 50 typewriter pages, and with the 
permission of the committee, will ask that it be incorporated in the 
record as an appendix to my statement. 

I believe that for present purposes a brief summary of a few of our 
problems will serve to give the committee a picture of just how com- 
petition has been restricted by the concerted action of our competitors. 

Senator O’Manoney. Without objection it is so ordered. 

(The document referred to may be found on p. 2134.) 

Senator O’Manonry. May I ask you, however, Mr. Epes, if you 
can, to give us a brief summary of the result of these cases? Are 
you doing it in the statement? 

Mr. Epes. I propose to give a brief summary as I go on in my 


statement. I won’t be able to do any more than hit a few high spots, 
just because of time limitations. 


Senator O’Manoney. Very well. 

Mr. Eppes. I might point out that this appendix which I am filing 
is over 50 pages. It is little more than a checklist. It gives the occa- 
sion, the dates, the places, it really doesn’t describe the issues. 

Senator O’Manoney. That is a document for which I asked yes- 
terday and found that you had already prepared. 

Mr. Eres. Yes, we have prepared this, Senator. If you actually 
did try to describe these things in any detail it would take hundreds 
of pages. 

Senator O’Manonry. Very well. 

Mr. McHveun. Mr. Epes, will you identify that by the title? 

Mr. Eres. On the front it says “Insurance Co. of North America 
Hearings and Court Proceedings 1945-59.” 

At this point, Senator, I would like to skip for the moment to page 
47 of my statement because yesterday during the statement that 
Mr. Diemand made and some of the questions which were asked, ref- 
erence was made to just what recommendation we had to make, and 
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Mr. Diemand gave in general terms what the recommendation was, 
and for the moment I would like to refer to the bottom of page 47, 
the paragraph which begins, “An appropriate amendment.” Mr. 
Diemand mentioned the fact that we would suggest an amendment 
as one solution. 

If I may, I will just read that conclusion at this time before pro- 
ceeding with the statement. 

An appropriate amendment to the McCarran-Ferguson Act to ac- 
conatliak the desired purpose would require that State regulation 
enacted pursuant to that act, must, in order to provide exemption 
from the Federal antitrust laws, guarantee (a) that no insurer shal] 
be required to adhere to uniform rates or policy forms, or to become 
affiliated in whole or in part with a rating bureau, but that every 
insurer shall be allowed without procedural hindrances or delays to 

romulgate independent rates or deviations from rating bureau rates; 
(6) that insurers acting in concert through ratings bureaus or other- 
wise shall not interfere through legal processes or otherwise with in- 
dependent rate fillings, deviations, or any other means of competi- 
tion; and (c) that no insurer shal] be denied in any other manner 
the free and unrestrained right to take action independent of any 
trade organization or other combination of insurers. 

Mr. McHueu. Mr. Epes, if these legislative recommendations 
which you have suggested here were adopted, would this necessitate 
in some cases actually changing State laws? 

Mr. Epes. Yes, I think it would. It would invalidate some of the 
existing State laws. 

Mr. McHveu. Therefore, would you contemplate some sort of an- 
other moratorium for this provision or a postponing of the effective 
date of the act for a period of time until the States reform their 
statutes ¢ 

Mr. Eves. Well, I suppose it might be fair to give some time for a 
change. I haven’t given any detailed thought to the moratorium 
period, but I suppose that as a practical matter something of that 
sort might be necessary. 

Senator O’Manoney. As a matter of fact, Mr. Epes, I would think 
from what you have already said this morning and from what Mr. 
Diemand said yesterday, you are building up quite a case to the charge 
that the rating bureaus have applied coercion. 

Mr. Epes. That is my view. 

Senator O’Manonry. To prevent deviation. Now if that. is the 
case, the McCarran Act clearly prohibits such action. 

Mr. Epes. I agree, beneten, agree that the present law prohibits 
the type of harassment that we have received, and my proposal or our 
proposal I should say to amend the McCarran Act would merely be to 
put in specific terms what the act already prohibits in general terms. 

Senator O’Manoney. This form of coercion which is referred to in 
the document you have filed with the committee has been largely a 
matter of coercion through litigation ? 

Mr. Eres. Yes. 

Senator O’Manonery. Has there been any other type of coercion? 

Mr. Epes. Well, I would say that that has been the main avenue. 
There has been an attempt from time to time through the legislative 
channels to change the State regulation, in a way that would prohibit 
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competition, but I would say that certainly the great bulk of the 
activity has been through the use of litigation. 

Senator O’Manoney. All right. 

Mr. Eres. Now, to go to the specific State laws and the provisions 
for competitive action in the so-called all-industry bill. 


DEVIATION CASES 


One provision for competitive action, contained both in the all- 
industry laws adopted in most States and in other types of State laws 
as well, is the “deviation” section. This permits a company affiliated 
with a rating bureau to depart from the bureau rates. 

Mr. McHueu. Mr. Epes, the committee has heard the reference to 
a right to deviate and the right to make an independent filing. I 
wonder if you could explain for the committee just what is the dis- 
tinction between those two. 

Mr. Erss. The right to deviate is in general based upon a compan 
which is a member or subscriber to a rating organization, whic 
wishes to depart in some respect from the filings made on its behalf 
by the rating organization, 

The most usual kind of deviation would be that a company might 
say “We have expense savings which permit us to give a 10 percent 
reduction in all of our rates in certain classes” and we merely point 
to the rating bureau rates and say that we can justify charging 10 

rcent less than the bureau does or the bureau companies do. 

That, of course, is a type of competitive action which is a departure 
from the bureau rate itself. Now, in an independent filing the com- 
pany just files directly with the insurance commissioner, for his ap- 
proval in most States, its own filing. It may or may not have mate- 
rial in there which has any relation to the bureau filing. It is not 
necessarily in any fixed percentage or in any fixed way departing 
from the bureau rates. An example of that, and I think a ps one, is 
an independent filing which the North America companies have in 
New York for fire insurance on dwellings. 

That filing is independent of the bureau and those rates are on the 
average for fire insurance 9 percent below the bureau rates. On the 
other hand, they are not evenly 9 percent. Some of them are as 
much as 30 percent below bureau rates for certain classes. Some of 
them are as high as bureau rates for other classes. But the average 
falls out to be about 9 percent, and that is based on a rating plan 
whieh is independent of the bureau rating plan. 

Mr. McHueu. These independent filings then are being made by 
companies which at least for the purpose of this rate are not members 
of the rating bureau ? 

Mr. Epes. That’s right. They cease their affiliation with the rating 
bureau as either a member or a subscriber for the particular class for 
which they wish to make an independent filing. 

Mr. Peck. Are deviating rates, or independently filed rates, rates 
which will be charged within a certain State, or are there any excep- 
tions to them? Are there any variations for them? I am thinking 
particularly in terms of altering the rates which you have filed with 
the insurance commissioner's office. Would a deviating rate 5 percent 
lower than the bureau rate, be 5 percent lower to all customers within 
that given State where it is listed? 
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Mr. Epes. Yes. 

Mr. Pecx. There would be no element whatsoever, would there, of 
different rates being charged different customers ? 

Mr. Epes. Oh, no. The same standard of discrimination would 
apply. 

Mr. Peck. That is what I have in mind. 

Mr. Eres. Yes. In other words, take right here in the District of 
Columbia. We have a 10-percent fire insurance deviation. 

Mr. Peck. But there is no element of that ? 

Mr. Eres. Oh, no. 

Mr. Prcx. I just wanted to be sure. 

Mr. Eres. That’s right. 

Everyone within the class to which the deviation applies gets the 
10 percent lower rate. 

Mr. Peck. I believe you understand that the Antitrust Subcom- 
mittee is very familiar with the term “discrimination.” 

Mr. Epes. Yes, and that is a term which is used in insurance, and 
almost every State requires that the rates be nondiscriminatory. Of 
course, the independent filings and the deviations are both held to that 
standard. 

Mr. Pecx. Thank you, sir. 

Mr. Eres. This deviation procedure is important in this respect 
also. In some States where it is impossible, because of the State 
statute, to disaffiliate yourself as a company from the rating bureau 
so that you must remain a member of the rating bureau, the deviation 

rocedure is the only way that you can have a competitive filing. 

he procedure of these deviation sections—which, as I have said, 
exist In almost all State laws—which limit the period of the deviation 
to 1 year, and permit rating bureaus to oppose them through pro- 
tracted litigation, led one commentator to predict that they provided 
a competitive route which would be a rugged and expensive one for 
a company to travel, a burdensome procedure which would assure a 
not too strenuous competition (Brook, “Public Interest and the Com- 
missioners”—Al] Industry Laws, 15 Law and Contemp. Prob. 606, 
613-615 (1950) ). 

The prediction has proved to be accurate. Some rating bureaus 
have stated it is their policy to oppose all applications of our members 
or subscribers for rate deviations. 

Mr. McHveu. At this point can you tell us who is the author of 
that quotation ? 

Mr. Epes. That is the Arkansas Rating & Inspection Bureau. 

Notwithstanding the fact that the rating bureaus generally have not 
opposed numerous minor deviations, the record shows that those devia- 
tions having any significant competitive impact have been vigorously 
opposed. As one rate bureau manager explained at a recent hearing, 
in which the bureau opposed a deviation application, the bureau’s 
decision to oppose a deviation all depends upon the severity of the 
deviation. 

The first major contest under this provision occurred in Pennsyl- 
vania in 1949, soon after the model law had been adopted in most 
States. 

When North America attempted to deviate from bureau rates for 
many classes of fire insurance, a group of nearly 150 of its competitor 








6, 


THE INSURANCE INDUSTRY 1165 


companies combined to oppose this competitive action in a hearing 
which they obtained before the insurance commissioner. 

The basis for the deviation was a demonstr ated saving in expense. 
While this case did not reach the courts, it did involve many days of 
hearing. 

Without detailing the complex history of this proceeding, suffice it to 
say that it demonstrated graphically the accuracy of the prediction 
that the deviation route was to be a cumbersome procedure. 

North America next experienced similar difficulties in a deviation 
case in Illinois, which had also adopted the all-industry law. 

This case involved 21% years of litigation before the director of in- 
surance and in the courts, at the instigation of the Cook County In- 
spection Bureau, in an attempt to terminate lower fire insurance rates 
approved by the director. 

The case finally culminated successfully for us in 195: 3. oe 
County Inspection Bureau v. Day, 349 Ill. App. 459, 110 N.E. 2d 8 
(1953). 

Perhaps the most glaring example of how a combination of com- 
petitors has utilized the deviation procedures to obstruct competitive 
rates of North America occurred in North Carolina. 

Here the competing companies, using the facilities of the rating 
bureau, subjected us to 4 years of intermittent administrative hearings 
and court proceedings, during which our rates fluctuated from the 
level of bureau rates, to 10 percent below bureau rates, back to bureau 

rates, then to 5 percent below bureau rates, again back to bureau rates, 
and finally on April 1, 1959, to 10 percent below bureau rates. 

As I say, this was all in the period of 4 years. 

These presently effective reduced rates in North Carolina are valid 
for only 1 year, or until April 1, 1960. Because of the statutory pro- 
visions for hearing, rehearing, notices, and appeals which are available 
to the rating bureau, the reduced rates must, if they are not to lapse at 
the end of the year, be refiled at least 10 months before the present 
rates expire. 

Accordingly, we are about to file now for renewal of the deviation 
which does not expire until April 1, 1960. I have a detailed time 
schedule which we have prepared for this deviation, and with the per- 
mission of the committee will make it part of the record. 

Actually 12 to 14 months, rather than the 10 months which we have 
allowed, would be a more realistic period for the procedures available 
to the bureau, and these procedures could conceivably take 2 years or 
more. 

Mr. McHven. DoI understand, Mr. Epes, that you are making your 
deviation filing some 10 months in advance of the date when the 
present one is to expire 4 

Mr. Eres. That’s right. 

Mr. McHven. In antic ipation of the administrative delays which 
you anticip: ite before the insurance department ¢ 

Mr. Eres. Well, yes, that is exactly it. The bureau has opposed 
every application we have made for a deviation in North Carolina and 
we have no way of knowing whether they intend to continue that 
opposition or not. 

Mr. McHvueun. Either by State law or by the regulations pursuant 
to State law, are the rating bureaus notified immediately of your 
deviation filings? 
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Mr. Eprs. In almost every State it is required that a copy of the 
application be filed with the rating bureaus, so they have immediate 
notice as soon as the filing is made. 

Thus as a practical matter, even though the insurance commis- 
sioner 

Mr. Cuumpris. Just so that the record will be clear, at least in my 
mind, what type of a rate do you have in North Carolina as compared 
to the other companies ¢ 

Mr. Epes. We have a rate which is 10 — below the other com- 
panies for many classes of fire and extended coverage, no, fire and not 
extended coverage, I’m sorry, for many classes of fire insurance and 
for homeowners insurance, which is a package policy. 

Mr. Cuumepris. Even in the face of the refusal of the North Caro- 
lina authorities to accept your application for deviation ? 

Mr. Eprs. No; the North Carolina authorities did accept it. 

Mr. Cuumpris. They did accept it? 

Mr. Epes. Yes; and it became effective on April 1 of this year. 

Mr. Cuumeris. And that is the reason why you have to file 10 
months in advance to keep that renewal in effect ? 

Mr. Eres. We, of course, hope to keep it in effect. It now expires 
on April 1, 1960, and we would hope to keep it in effect. In order to 
be sure that we do so and at the same time allow for all of the pro- 
cedures which the bureau has in its power to use, we are filing now. 

Thus, as a practical matter, even though the insurance commissioner 
has found the rates fully justified, the rating bureau has it in its power 
to prevent a company from keeping a deviation in continuous effect. 

This uncertainty and possible lack of continuity from year to year, 
not to speak of the expense and delay involved, obviously make the 
deviation a difficult and unsatisfactory means of competition. 

These cases and others which I could cite, clearly demonstrate the 
restrictive effect on competition of the cumbersome deviation pro- 
cedures in most State statutes. 

If I may interject at this point, I would like to make it clear that the 
examples which I have given here are not intended to imply that this 
could not happen anywhere. It is just an illustration of what is 
wrong basically with the deviation procedure. 

Mr. Peck. On page 15, Mr. Epes, you state that in North Carolina 
there are various hearing and rehearing notices and appeals, which are 
available to the rating bureau. 

Mr. Eres. Yes. 

Mr. Peck. Tothe rating bureau itself, sir? 

Mr. Eres. Tothe bureau and to companies both. 

Mr. Pecs. To the bureau and also to its member companies which 
could act in any way they saw fit outside of the bureau ? 

Mr. Errs. That’s right, and several of them have intervened. 

Mr. Pecx. I see. Then that is an extra right which they do have 
in addition to setting a price. They can bring an administrative 
action. 

Mr. Epes. Yes, and in my opinion that is in conflict with the Federal 
law. 


Mr. Peck. Thank you. 
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Mr. McHveu. Mr. Epes, this 1-year time limitation applies in most 
cases upon a deviation. Does that also apply in the case of fillings 
made by the bureau? 

Mr. Eres. Oh, no, no. There is no time limitation on bureau 
filings, any way that I know of. 

Mr. McHucu. What justification is there under the law for placing 
this restriction upon a deviation that should not also apply in the 
cases of filings made by the rating bureau ? 

Mr. Eres. I don’t think there is any justification. 

As I understand the history of it, the provision originally was put 
in there not to give a maximum time but to give a minimum time. 
That is to keep companies from putting an overnight deviation in 
effect. It was intended to say that if you wanted to charge a lower 
rate, you had to do it for a certain reasonable period of time, so that 
the 1 year I am told was originally put in there to be a minimum. It 
has been taken as a maximum. 

Mr. McHueu. Has this 1-year time limitation on deviation filings 
and the attempted opposition to this from the bureaus, in your opinion, 
been a deterrent to independent companies or to companies to make 
deviations ? 

Mr. Epes. I don’t think there is any question about it that it has. 


Iam going to in my statement touch on just what one of the results 
has been. 


INDEPENDENT FILINGS AND PARTIAL SUBSCRIBERSHIP 


The cumbersomeness of deviation procedures had led some com- 
panies to make rate filings with the various States which are not 
merely deviations from a bureau filing, but which are filed by the 
individual company directly with the insurance department, inde- 
pendently of any rate bureau. 

You will recall that Mr. Diemand has already related how this 
inadequacy of the deviation process led North America to turn in 
1953 to the independent filing of rates. 

Independent filings are permitted under the laws of most States, 
including all where the “all industry” law has been adopted. They 
are not permitted by the laws of a few States. 

I will deal at a later point with the problems arising in States not 
permitting independent filings. First, I would like to discuss inde- 
pendent filings in the all-industry States. 

Independent rating is readily accomplished in a number of classes 
of fire insurance where the ratemaking process is comparatively un- 
involved. An example is the dwelling classes, which are largely 
rated by class on the basis of general standards, rather than by in- 
dividual inspection. 

As is well known, however, the making of rates for many classes of 
fire insurance where the technique of individual inspection and rating 
isemployed is so expensive that it is not considered to be economically 
feasible for one company to make such rates independently. 

For this reason it is essential that a company wishing to file inde- 
pendently for dwellings be able to subscribe to a rating bureau for 
the classes which are individually inspected and rated. The alter- 
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natives are to subscribe to the bureau for all classes, and thus be 
forced to give up any independent filings, or to cease doing business 
in all classes other than the one for which it can file independently. 

The companies which dominate the various rating bureaus, however, 
did not wish to afford independent companies doing a general fire 
insurance business the freedom of making independent, competitive 
filings. 

The result was the partial subscribership cases. In these cases the 
rating bureaus contended that a company must subscribe to all bu- 
reau classes or none. In view of the known difficulties of a single 
company doing its own rating for all fire classes, the practical con- 
sequence for a company doing a general business was that it was 
forced to affiliate with a bureau for all classes. This type of coercion 
was not intended by the all-industry law, and the courts so held. 

The first case was litigated in New York, where beginning in 
1954 the New York Fire Insurance Rating Organization opposed 
North America’s right to file dwelling rates independently while con- 
tinuing to subscribe for other classes. 

After appeals through the courts of New York and to the Supreme 
Court of the United States, the right was sustained. The decision of 
the superintendent of insurance, holding that independent filing and 
partial subscribership were provided for in the all-industry law as 
part of the legislative plan for the promotion of competition, was 
affirmed at every stage of the litigation (Cullen v. Bohlinger, 284 
App. Div. 963, 186 N.Y. Supp. 2d 361 (first department 1954) ; leave 
to appeal denied 308 N.Y. 1049, 124 N.E. 2d 342 (1955) ; appeal dis- 
missed, 308 N.Y. 886, 126, N.E. 2d 564 (1955) ; appeal dismissed 350 
U.S. 803, 76 S. Ct. 56 (1955) ). 

(The text of the opinion referred to may be found on p. 2443.) 

Mr. Eres. The next case occurred in Arizona. After threatening 
North America with expulsion in a 2-day hearing before the gov- 
erning committee in 1954, the Pacific Fire Rating Bureau in 1955 
presented to the Arizona director of insurance, for his approval, a 
proposed bureau rule which would have severely restricted partial 
subscribership, denying it to any insurance company engaged in a 
general fire insurance business. The director approved the rule, but 
on appeal by North America and the Fire Insurance Exchange, the 
superior court in 1956 set the rule aside, and in 1958 the Supreme 
Court of Arizona affirmed. 

The supreme court stated that any rule which abridges the stat- 
utory right of partial subscribership is invalid under the “all-in- 
dustry” statute of Arizona (Pacific Fire Rating Bureau v. Ins. Co. 
of North America, 83 Ariz. 369, 321 P. 2d 1080 (1958) ). 

(The text of the opinion referred to may be found on p. 2466.) 

Mr. Eres. The most recent partial subscribership case began in 
New York in 1957. It involved the right of North America and 
American Casualty Co. to file independently a multiple-line package 
policy for all-risk insurance on the stock of merchants, known some- 
times as a merchants property policy or commercial property coverage. 

(The case referred to may be found on p. 2475. ) 

Mr. Eres. New York Fire Insurance Rating Organization opposed 
the filings, contending that independent filings could be made for 
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such package policies only if the individual company also filed inde- 
pendently for ordinary fire insurance on the same mercantile property. 

Because of the practical unfeasibility, already mentioned, of an in- 
dividual company making its own fire insurance rates for certain 
classes, the New York Fire Insurance Rating Organization’s argu- 
ment if sustained would have forced the individual companies to give 
up their independent filings of the multiple-line package policies. 

After extended hearings the superintendent of insurance upheld 
the right of those companies, as partial subscribers to the rating organ- 
jzation, to make the independent package policy filings. The New 
York Fire Insurance Rating Organization has taken the case to the 
appellate courts in New York, where it is now pending (Smith v. 
Wikler, Supreme Court of the State of New York, appellate division, 
third department). 

The Multiple-Line Subcommittee of the National Association of 
Insurance Commissioners, sometimes called the “M-1 subcommittee,” 
has likewise drafted a report which, if adopted, would recognize the 
right of companies subscribing partially to rating bureaus to file inde- 
pendent package policies. 

At the recent convention of the National Association of Insurance 
Commissioners, strong opposition by bureau companies led to a delay 
of action by the commissioners until final outcome of the Commercial 
Property Coverage case now pending in New York. 

Meanwhile we have been subjected to another extensive hearing in 
Kentucky on the same subject at the instance of the insurance com- 
missioner. 

The commissioner ordered a review of a package merchants prop- 
erty policy of the Insurance Co. of North America which had been 
approved and in use for several years. The Kentucky Inspection 
Bureau has moved to intervene. 

Another facet of the partial subscribership problem is that of 
bureau assessments on partial subscribers. That question was con- 
tested before the Pennsylvania commissioner in a proceeding con- 
cluded in 1956. 

The Pennsylvania Lumbermens Mutual Fire Insurance Co. pro- 
tested an assessment levied upon it as a partial subscriber by the Middle 
Department Association of Fire Underwriters. The Pennsylvania 
commissioner, noting that the principle of partial subscribership 
guaranteed by the all-industry type statute could be defeated by 
bureau subscription charges which would make partial subscriber- 
ship so costly as to be prohibitive, held the bureau assessment method 
for partial subscribers to be unlawful. 

(The text of the opinion referred to may be found on p. 2499.) 

Mr. Epes. He stated that a partial subscriber could not be assessed 
for either direct expense or overhead which was properly attributable 
to classes excluded from its subscription (Jn the Matter of Penn. 
Lumbermans Mutual Fire Ins. Co. v. Middle Dept. Assn. of Fire 
Underwriters, Ins. Dept. of Penna., Mar. 1, 1956). 

North America has likewise been assessed, by a number of rating 
bureaus in which the company has partial subscribership, on an assess- 
ment basis which we believe to be unreasonable. 

In a number of States we have been compelled to pay such assess- 
ments under protest, in order to avoid expulsion threatened by the 
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respective rate bureaus. The press of other cases has prevented us 
from pursuing our rights in legal proceedings. 

At the present time, we are faced with assessment rules adopted 
by rating bureaus in a dozen Midwestern States. These rules im- 
pose a charge on North America and all other partial subscribers 
which improperly reflect overhead on classes for which those com- 
panies are independent of the bureaus. 

The central issue at present in the assessment controversy is the 
insistence of the rating bureaus that North America pay for bureau 
rating and filing services which they do not use. 

For example, some bureaus insist on assessing our premiums for 
the homeowner’s policy, a coverage which North America originated 
and developed itself over the past 8 years and which it now rates 
and files independently of any rating bureau in over 40 States. 

We have never sought any compensation from rating bureaus or 
others for their use of material which we originated, nor have any 
other individual companies done so to our knowledge, despite the 
fact that much innovation has come from pioneering independents. 

As a matter of fact, the demands of rating bureaus for payment 
for alleged use of bureau materials (or “appropriation” of their work 
product, as they put it) are not primarily for the purpose of obtain- 
ing compensation, but actually are designed as a means of block- 
ing competitive action. 

This purpose has become clear from the consistent rejection of re- 
peated offers by North America, without conceding liability, to pay 
for the use of any bureau materials in connection with any of its 
independent filings. 

These offers, made, for example, in two of the New York cases 
I have described, have been rejected. As noted, some bureaus have 
even threatened expulsion. 

Nothing could be clearer than the objective of forcing rate ad- 
herence through the leverage of attempted denial of bureau ma- 
terial. 

Such concerted refusal to sell to nonmembers of an association on 
the basis of alleged property rights, even where such rights exist, 
has been held to be an illegal “hampering of business rivals” under 
the Federal antitrust laws (Associated Press v. United States, 326 
U.S. 1, 15 (1945)). Refusal to sell even copyrighted material ex- 
cept upon condition that uniform prices be maintained, is a violation 
of the Sherman Act (United States v. Paramount Pictures, 334 U.S. 
131, 142-3 (1948) ). 

Under the all-industry laws, all bureau and independent rate filings 
are a matter of public record, in the public domain and freely avail- 
able for the use of all. 

These laws were so drafted for the express purpose of promoting 
competition. Despite attempts by the rating bureau in New York to 
prevent North America from making an independent filing which 
contained any material duplicating the bureau filings, the decision 
of the superintendent of insurance sustaining North America was 
upheld by the courts (Cullen v. Bohlinger, supra). 

These provisions of the all-industry law are a recognition of the 
necessity of making available all existing rate and policy filings to 
any bureau or individual company desiring to initiate new methods. 
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Otherwise, all progress would be stifled. Denial of the benefit of all 
past experience to the innovator would make innovation impossible. 
This is Just as true in insurance as in any other business. 

Still another facet of the partial subscribership problem arose in 
Kentucky, where the insurance commissioner attempted to force North 
America, a partial subscriber to Kentucky Inspection Bureau, to 
submit its independently filed homeowners’ policies to the bureau for 
“auditing.” “Auditing” is a process by which policies are checked for 
compliance with rate filings. 

It has its origin in the last half of the 19th century as a price-main- 
tenance device by combinations of insurance companies to insure that 
member companies lived up to their price-fixing agreements. 

It is significant that the commissioner’s order dated March 9, 1956, 
stated that its purpose was “to obtain uniformity as to coverage, rates, 
and forms.” 

North America took the order of the Kentucky commissioner to 
court, and the court held that the commissioner could not require an 
independent company to submit its policies to the bureau for checking 
compliance with the filed rates. Although stating that the com- 
missioner could make such a check himself, the court held it an 
improper delegation of his authority to attempt to transfer the 
function to the bureau. 

A number of cases have arisen as to the justification for rates filed 
independently by partial subscribers. The two foremost of these 
cases are those involving Allstate Insurance Co. and North America, 
both now pending in the appellate courts of New York. 

In each case, independent competitive dwelling fire insurance rates 
were approved by the insurance department and have been in effect 
since the fall of 1954. 

Subsequent review of these rates was made in the Allstate case in 
extensive hearings before the superintendent in 1955. Similar hear- 
ings were held in the North America case in 1956-57. The superin- 
tendent again approved the North America rates in 1957, having 
previously done the same, with slight modification, in the AJistate 
case. 

The intermediate appellate court unanimously affirmed the super- 
intendent’s decision in the Ad/state case last December (Cullen v. 
Holz ( Allstate), appellate division, first department, December 1958), 
and New York Fire Insurance Rating Organization has taken an 
appeal to the highest appellate court in New York. 

Meanwhile, I argued the North American case in the intermediate 
court on March 18, and on March 31 the court again unanimously 
affirmed the decision of the superintendent of insurance (Cullen v. 
Holz (North American). The request of the rating bureau for leave 
to appeal has been denied by the appellate division, but the bureau 
is now applying to the court of appeals itself for leave to appeal. By 
virtue of this case and the earlier case of Cullen v. Bohlinger, which, 
as I have said, went all the way to the Supreme Court of the United 
States, the right of North America to have competitive dwelling rates 
in New York has now been in litigation for 5 years, and is still in court. 

In these cases the New York Fire Insurance Rating Organization, 
in addition to an attack on the statistical bases of the filings, is mak- 
ing the basic contention that independent rates may not be based 
upon the expenses of a single company. 
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In rejecting this contention, the superintendent noted that to ac- 
cept it would necessarily lead to rate uniformity, a result in direct con- 
flict with the statutory provisions for preserving competition. 

He likewise rejected the bureau’s arguments that lack of rate uni- 
formity will lead to unlawful discrimination and destruction of the 
bureaus. 

As I have said, this is a mere summary of some of the more impor- 
tant cases involving the right of competitive opportunity. I have not 
described these cases in detail, nor have I even touched upon numer- 
ous others equally as costly and obstructive to free enterprise. 

Mr. McHucu. Before you proceed with your next section, in de- 
scribing generally the scope of the material that appears in your 
statement, you made reference to the problem of assessments. Will 
you just briefly tell us what that involves? 

Mr. Eres. Yes. That discussion begins about the middle of page 20. 
That problem arises from the fact that North America and other 
companies have been successful in withdrawing from many of the 
rating bureaus for certain classes of insurance, notably dwelling 
classes and homeowners’ policies, and the problem which then arises 
is what assessment shall those companies pay the bureaus. Now these 
rating bureaus are financed by an assessment which is levied upon the 
members and subscribers, and usually that assessment will be a cer- 
tain percentage of the premium volume of the company which sub- 
scribes. 

Mr. McHveu. Do I understand that your right to withdraw from 
the bureaus for these particular classes of insurance has already been 
established by law ? 

Mr, Epes, Yes; it has, under the all-industry statutes. That case 
was Cullen v. Bohlinger, which was decided in New York, went 
through the courts of New York, and an appeal was denied by the 
Supreme Court of the United States. So that right is established in 
all-industry States. 

On page 20 I referred to a case which involved another company 
which was decided in Pennsylvania. The Pennsylvania commission 
pointed out that the all-industry bill not only guarantees the right of 
partial subscribership, but it also guarantees that the assessments 
which the partial subscriber pays to support the bureau must be a fair 
and reasonable one which gives that company its fair share of the cost, 
depending on the service that it received, and that if the bureau as- 
sessment is so high as to be prohibitive, all the benefits of the inde- 
pendent action and partial subscribership can be denied the company 
just through the device of high assessments. 

And when that is considered on a nationwide basis by a company 
such as ours, an assessment on homeowners’ policies, for instance, 
which some of the bureaus have attempted to levy upon us would mean 
literally thousands and thousands of dollars a year difference in our 
operating costs. : 

Mr. McHveu. Now you are speaking of high assessments. This 
means you are referring to assessments upon your company by the rat- 
ing bureau covering classes of insurance where you still are either 
members or subscribers, which would be in addition to what the pro- 
portionate cost of those services are for other companies that belong 
to the rating bureaus. 
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Mr. Epes. Yes, either that or a direct attempt by the bureaus, which 
many of them have attempted to do, to assess us for classes for which 
we do not subscribe, either the direct cost of those classes or the over- 
head which the bureau should ascribe to those classes. 

Mr. Cuumertis. Mr. Epes, may I ask a question at this point on these 
individual filings? On page 18 youstate: 

The first was litigated in New York where beginning in 1954 the New York 
Fire Insurance Rating Organization opposed North America’s right to file dwell- 
ing rates independently while continuing to subscribe for other classes. 

As I gather from that, you wanted to file independently for this 
one type of insurance but you were willing to join the rating bureau 
on other classes, is that correct ? 

Mr. Eres. Yes, that is what we wished to do. 

Mr. Cuumerts. Then this brings to my mind the thought that I 
asked Mr. Diemand yesterday. What are the peculiarities of the fire 
insurance business that require strict regulation to rating bureaus that 
still leave a liberal regulation in casualty where there are deviations? 
I want you to explain to me because this answer indicates that you 
are willing to file independently for t!\2 one type of insurance and at 
the same time you are willing to go along with the rating bureau on 
the other classes of insurance. 

Could you explain that, why you would be willing to do one in one 
class of fire insurance and still are willing to go along with the rating 
bureau in the other classes of fire insurance ? 

Mr. Eres. I am not sure you haven’t asked me several questions 
there. 

Mr. Cuumpris. I probably have, but I am trying to get what you 
stated here to relate to the answer I got from Mr. Diemand yesterday 
as to why you have deviations in casualty and no complaint from the 
companies, whereas in fire insurance there seems to be an objection 
or there seems to be an inference that rating bureaus are so necessary. 

Mr. Eres. I think there are two questions. The first is you asked 
why there is this difference between fire and casualty insurance. 

Mr. Cuumertis. Yes. 

Mr. Epes. Mr. Diemand’s answer yesterday was that in casualty 
insurance we have rating bureaus, of course; however, the casualty 
business, as he said, is a fairly recent development. 

The fire insurance business goes back several hundred years, whereas 
the casualty business is distinctly a development of the present cen- 
tury. The result is that the regulation of which you are speaking is 
private regulation. In the casualty field deviation from casualty 
rates or independent filings or partial subscribership or any of these 
things, the installment premium endorsement, any of these things 
which we attempted to do in fire insurance, were done without any 
objection from the companies in the casualty field. 

Mr. Diemand ascribed that to the historic pattern of the two busi- 
nesses. The fire insurance business had grown up during the 19th 
century with a rigid system of private control where there was vir- 
tually no State or Federal control, whereas the casualty business, being 
a much newer and a pioneering type of business as he described it, 
just has not become encrusted with these restrictions. 

I think that is one answer, and the answer to one of your questions. 
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Mr. Cuumerts. But to me there doesn’t seem to be the basic differ- 
ence. Here is one company, as Mr. Diemand stated yesterday. This 
is in his statement and he says: 

In the field of casualty insurance independent filings have been customary for 
years despite the fact that most of the stock agency casualty companies are sub- 
Sidiaries of the same fire insurance companies that are opposed to innovations, 

Now why is it that a company that covers fire insurance, and that 
same company through a subsidiary has casualty insurance, will not 
fight to keep strict regultion in casualty through rating bureaus, but 
fights to keep strict regulation by rating bureaus in fire insurance? 

There must be some basic reason as to the operation of those two 
types of insurance businesses that they would be willing to have one 

hase of their business strictly regulated and the other phase of their 
usiness liberally regulated. 

Mr. Epes. I think the difference is historical. The pattern had 
grown up in the fire business of rigid regulation. 

Mr. Diemand is right here. Maybe he could amplify what he said 
yesterday. 

Senator O’Manonery. Do you care to make any further statement 
about that, Mr. Diemand? 

Mr. Dremanp. I would like to suggest that it is both heredity and 
environment. If you at the time you were a clerk or occupied the 
lowest job in a fire insurance company and found that every movement 
of every day was in an atmosphere of complete regulation to some- 
thing or other, as you grew up in that particular environment, that 
would be so embedded in you mentally that you could see nothing in 
the casualty method of doing business. And don’t forget also that 
when the casualty business was first underway, the fire companies 
rather looked down upon the casualty business as being some sort of 
a something that did not smell so good, you see. 

It was a new business, and it wasn’t quite as genteel probably as 
the fire insurance business and that has persisted. 

You have got to have lived with it. I have lived with it for 55 
years, and that is precisely what it is. I say heredity and environ- 
ment. And it is still embedded in the fire insurance business and 
never has in the casualty business, because I say it was new. Some 
of the men who headed the casualty companies originally were ship’s 
captains, fellows who had to think for themselves. 

We all had to think for ourselves. I was essentially a casualty man. 

Mr. Cuumperis. I thought there might be something in the industry, 
and I might use an example. Let’s take here in Washington, D.C. 
We have liquor licenses issued to package stores and they are limited 
to 400. The reason for it was that if it was wide open, there would 
be so many liquor stores there would be cutthroat competition, there 
would be under-the-counter dealings and it would be detrimental to 
the business people and detrimental to the public, whereas for the 
restaurantman that has a liquor license, there is no limit on licenses. 
He is free to go ahead and apply if he has the proper qualifications. 
There is no fixed amount. 

Now there are two different businesses. They are operated differ- 
ently. They have a different effect on not only the operation of the 
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success of the business but as far as the public is concerned. It is not 
a very good illustration but it is the first one that came to my mind 
where one is liberal regulation and the other is strict regulation. 

And we have much so-called mad dog legislation where Congress 
or the State legislature goes specifically into one particular business 
whereas another business is allowed to operate freely. 

I thought that perhaps these rating bureaus might have been a 
result of not only protecting the policyholders but maybe protection 
for the small companies, so that the rates would not be cut so low that 
the small company could not survive. 

We have that problem before our subcommittee with the small 
corner grocery as compared to the chainstores. The chainstores have 
such terrific buying power, they can cut their rates down below a level 
and therefore they can run a small corner grocer out of business. 

I just wanted to find out if that same principle might be applied 
to the fire insurance business where it doesn’t apply to casualty. 

Senator O’Manonery. Mr. Chumbris, in the interest of saving time, 
may I suggest to you that you shall have the opportunity now if you 
can to get some executive of some fire insurance company to come 
to this committee and testify that the rating bureaus are operating in 
the interest of these small companies? If you can get some testimony 
to that effect, it will be very acceptable to us. 

Mr. Cuumpris. I was just discussing that question with Senator 
Langer this morning, Mr. Chairman, after Mr. Diemand’s testimony 
yesterday, and we thought we would like to get something in the record 
which might show the distinction in the operation of the fire insurance 
business as against casualty. 

Senator O’Manoney. I suggest to you, Mr. Chumbris, that the best 
way to get that is not from a representative of an independent com- 
pany but from a representative of the rating bureaus. If they want 
to make such a case, I would welcome their presence here. But I 
don’t think we can very well do anything but delay the presentation 
of the independent case by discussing this possibility that the rating 
bureaus may be doing this in the public interest instead of their own. 
You may proceed, Mr. Epes. 

Mr. Eres. Thank you, Senator. I think I might observe that it has 
been our view, the view of the North America that there is no distinc- 
tion between fire and casualty which would not make competition just 
as good for the public interest in fire as it is in casualty. 

That is our view of it. Others may disagree but that is our position. 

I might also point out in connection with this New York case, where 
we wished to file independently for dwellings and to remain in the 
bureau for other classes, that I had just attempted to describe in my 
statement on the preceding pages, 16 and 17, why we wished to remain 
in the fire rating bureaus for certain classes. 

That was because certain of the commercial classes are rather in- 
volved in their rating and they require specific inspection of buildings, 
which we did not want to undertake at that time. So, as I say, we 
had put up to us by the burean an all-or-nothing proposition, get out 
altogether or stay in altogether. They knew we couldn’t get out 
altogether at that time. 
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EFFECT OF HARASSING LITIGATION BROUGHT TO OBSTRUCT COMPETITION 


The evidence shows conclusively that the necessary effect, if not the 
avowed purpose, of the constant, costly litigation of the past 10 or 
more years has been sufficient to deter all but the most persistent in 
any major attempt at competitive action. 

Let me first review the effect of this harassment carried out in the 
administrative and judicial tribunals. 

During the past 15 years, North America in seeking to establish its 
independence has been involved in approximately 125 administrative 
hearings, court arguments and other court proceedings. 

We have participated in appeals taken to the Supreme Court of the 
United States; the superior and Supreme Courts of Arizona; the 
chancery, circuit, and Supreme Courts of Mississippi; the circuit court 
of Alabama; the superior and Supreme Courts of the State of Wash- 
ington; the superior and Supreme Courts of North Carolina; the 
circuit court, appellate court, and Supreme Court of Illinois; the dis- 
trict court of Louisiana; the U.S. District Court and the Court of 
Appeals for the District of Columbia; the State Corporation Commis- 
sion and the Supreme Court of Appeals of Virginia; the circuit and 
Supreme Courts of Arkansas; the circuit court of Kentucky; the 
Supreme Judicial Court of Massachusetts; the district court of Ne- 
vada; the circuit court of Florida; and in New York, the appellate 
division of the supreme court for the first department and the third 
department, as well as the court of appeals. In a number of these 
courts we have appeared two or more times. 

These court appeals were almost invariably preceded by adminis- 
trative hearings often lasting many days. Naturally, for every day 
of administrative hearing or court argument, many days of prepara- 
tion by both attorneys and numerous company officials were involved. 
It would be difficult to calculate the total number of man-hours ex- 
solely in this work. 

To carry on this extensive litigation imposed upon it by its com- 
petitors, North America has a staff of three full-time lawyers engaged 
solely in this work. 

I and two of my associates in our legal department spend our entire 
working time on problems connected with maintaining the company’s 
competitive freedom. We have also retained local counsel to assist 
us throughout the country. Thus, we have a firm of local attorneys in 
each of the many States where litigation has occurred. 

In addition, our actuary and associate actuary, as well as a large 
staff of technicians, spend a large part of their time on these problems. 

Our executive vice president, as well as the vice president in charge 
of fire and multiple-line operations, have spent many hours over the 
past 15 years dealing with these problems. 

Both have appeared as witnesses in administrative hearings before 
various State insurance departments, as have our actuaries and a 
number of other officials. 

In New York State alone we have been taken to court by our com- 
petitors in three major cases during the past 5 years. In each case 
the fire insurance rating bureau, having unsuccessfully opposed our 
competitive rights in extensive hearings before the superintendent of 
insurance, has resorted to court appeals. 
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In the first case (Cullen v. Bohlinger), the superintendent’s decision 
upholding our right of independent filing survived appeals through 
the New York courts to the Supreme Court of the United States. The 
record, pleadings, and briefs in the case fill 6 bound volumes, totaling 
969 pages. 

In the next case (Cullen v. Holz), in which our competitive dwelling 
class rates were sustained by the superintendent, the rating bureau, 
following an unsuccessful appeal to the appellate division, is now 
applying to the court of appeals for leave to appeal to that court. 

The administrative hearing in that case lasted 7 days and was re- 
corded in 977 typewritten pages of transcript. The printed record 
covers 1,060 pages, not including a number of exhibits unprinted by 
stipulation. Hundreds of pages of briefs have been filed to date. 

The third New York case (Smith v. Wikler) involves the same prin- 
ciples which were decided in the original Cud/en v. Bohlinger decision, 
now applied to package policies. 

A iid before the superintendent of insurance during 1958 
lasted 4 days and filled 422 typewritten pages of testimony. There 
were in addition almost 150 exhibits. The decision of the superintend- 
ent in this case has likewise been appealed to the appellate division 
by the rating bureau. 

If I may at this moment, I can point behind me here to these steel 
filing cabinets where we have four legal-sized drawers, and in each 
one of those drawers is a case. Three of the drawers each contain, 
one of these New York cases which I have just described. The fourth 
drawer contains the file in the Pennsylvania deviation to whic) I have 
also made a reference. And I might add that those file drawers are 
full. These are merely samples. The files in this litigation which 
we have back in our office in Philadelphia including these total about 
20 file drawers full of material relating to these cases. 

In the dwelling rate case brought by the rating bureau against 
Allstate Insurance Co. in New York, the printed record in the appel- 
late division totaled over 1,500 pages, even though a great many of the 
exhibits were unprinted. 

Hundreds of pages of briefs were filed in the appellate division, 
and more have been filed in the court of appeals. The deviation of 
Government Employees Insurance Co. opposed by the bureau involved 
a hearing transcribed in 697 typewritten pages. 

In the Allstate commercial class deviation opposed by the bureau, a 
hearing before the insurance department was transcribed in 683 type- 
written pages. That case has recently been appealed to the courts by 
the rating bureau, and hundreds of additional pages of record and 
briefs can be expected. 

This litigation has naturally been time consuming and costly for 
North America. It has imposed a substantial burden on the company 
in its attempt to bring expense savings and improved forms of cov- 
erage to the public. 

Other companies, as we have seen, have suffered the same burden. 
It is a burden which a company wishing to exercise its rights of com- 
petitive opportunity ought not to have imposed upon it. 

Although North America has ultimately prevailed in practically 


all of its litigation, it has nevertheless been forced to accept unreason- 
able delay in the specific programs involved. It has also been forced 
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to postpone other independent activities because of the extreme de- 
mands of the harassment on its personnel. 

Senator O’Manonery. May | interrupt you at this point, Mr. Epes? 
In each case that you have referred to in New York and the other 
States, the insurance commissioner ruled in your favor ? 

Mr. Epes. This has been generally true, Senator; it hasn’t always 
been true but generally it has been true. 

Senator O’Manonry. How many cases have you lost before the 
State insurance commission ? 

Mr. Eprs. Not very many. One case that I think of that we lost 
was the case in Arizona in which the director approved the rules, the 
restrictive parts of subscribership. However, when we took that to 
superior court the court granted a motion for judgment on the plead- 
ings and set it aside. 

Senator O’Manonery. Will you file with the committee a statement 
of the cases lost, of what the issues were, and what was the final 
status? 

(The statement referred to may be found on p. 2146.) 

Mr. Epes. Yes, I will. In that case the Arizona Supreme Court 
overruled the commissioner and we won. 

Going back to page 30, one example of delay in carrying out a com- 
petitive program is the attempt by North America to obtain inde- 
pendence for fire insurance on dwellings. In 1953, we attempted inde- 
pendent dwelling filings in 40 States. 

As a result there ensued the extensive partial subscribership cases 
which I have described. In New York, litigation is still being pressed 
by the rate bureau against our competitive dwelling rates. After 5 
years, we still do not have independent dwelling filings approved in 
10 of the States in which we attempted to make them. 

Further, of the 30 States where we do have dwelling independence, 
in only 9 have we had time to introduce independent and competitive 
rating plans. Our technical staff has been too much occupied in meet- 
ing the harassing tactics of competitors in other ——_ 

We have likewise been delayed for many months and even years in 
some States by the opposition of rating bureaus to our merchants 
property policy—the subject of the litigation in New York and Ken- 
tucky which I have described. In the State of Washington, our 
package policies for homeowners and merchants property, as well as 
all other innovations, have been held up for months pending the con- 
clusion of litigation. 

I might add that in that litigation now pending in Washington the 
record there shows that there are no deviations approved in that State; 
that independent filings are confined to those by so-called a 
companies, and that no bureau rate has ever been disapproved by the 
commissioner in that State. 

Mr. McHueu. Does this mean, Mr. Epes, that for all practical pur- 
oses, whatever rights are available for competitive activity in the 
tate of Washington in fact do not exist ? 

Mr. Epes. They are almost nonexistent. Some companies pay divi- 
dends there, which is I think an inferior competitive method. It is 
used but it is not as effective or as inexpensive as a direct lower rate. 

I have also discussed the 4-year delay we experienced in North 
Carolina in obtaining the right to sell fire and homeowners insurance 
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at 10 percent below bureau rates—a costly delay occasioned by per- 
sistent bureau opposition aided by a cumbersome statutory procedure. 

For several years we have been compelled as partial subscribers to 

ay unreasonably high bureau assessments under protest because we 
cre not been able to afford the time to deal with these problems. 
Apparently encouraged by our enforced delay in defending our rights, 
a number of bureaus have recently adopted even more restrictive 
assessment rules for partial subscribers. 

Mr. McHueu. Can you tell us which of those rating bureaus have 
adopted more restrictive assessment rules for partial subscribers ? 

r. Eves. The ones I am referring to are a number of bureaus in 
the Midwestern States. They are over a dozen States, I am not sure 
exactly of the number but they are all in the territory which is under 
the general supervision of the Western Actuarial Bureau and in the 
Midwest. In addition Tennessee, the inspection bureau there has just 
come out with some new rules, so what I am referring to there spe- 
cifically is the Midwestern States. I could give you a list of those 
States if you would like them. 

Senator O’Maunonrey. Please do. 

(The information referred to may be found on p. 2162.) 

Mr. Eres. Obviously this type of economic pressure through litiga- 
tion is sufficient to force all but the strongest and most persistent com- 
pany to abandon any major attempt at competitive action. A com- 
pany with limited resources wishing to be independent has but to look 
at. the experiences of the Insurance Co. of North America, Allstate, 
and others to be deterred from such action. 

There is no way of determining how many small companies, faced 
with the threat of expensive litigation, have been forced to forego an 
independent course. Freedom of action is important for small com- 
panies if they are to survive and grow. 

Accordingly, they, more than any other group, are the principal 
victims of this type of economic pressure. 

We believe that this is the very kind of coercion which Congress 
intended to exclude from the protection of the McCarran-Ferguson 
Act. 

If competition is to continue “to operate as the prime regulator of 
insurance rates,” as this committee in its report of March 5, 1959, 
stated it should, then this type of coercion must be brought to an end. 
Competitive freedom for enterprising companies cannot serve its full 
purpose as a regulator for the protection of the public as long as any 


substantial attempts at competitive rates and policy forms are so 
penalized. 


PURPOSE OF LITIGATION OPPOSING COMPETITIVE ACTIVITY 


In addition to the restrictive effect of this litigation, the avowed 
purpose of those instigating it is to obstruct competition. They have 
made this clear in many public statements. Thus, the president of one 
group of companies, testifying on behalf of the rating bureau in New 

ork in 1954, in opposition to the right of North America to file 
independent dwelling fire rates, declared that insurance companies 


“not only should be allowed to make rates in concert, but should be 
made to make them in concert.” 
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Mr. McHueu. Mr. Epes, will you identify the author of that state- 
ment ? 

Mr. Eres. That was Mr. John R. Barry, who is the president of the 
Corroon & Reynolds group of companies and is an official of the New 
York Fire Insurance Retina Organization. 

This witness was well qualified to state the views of the bureau 
companies. Since 1954 he has been chairman of the special commit- 
tee of the fire rating bureau in New York, the committee which directs 
opposition to competitive filings. 

His companies have been parties, along with other companies, and 
the respective rating bureaus, to several cases attacking independent 
filings and deviations. 

As recently as December 1958 he expressed determination to litigate 
in every State in the Union in an attempt to block independent filing 
of package policies (National Underwriter, Dec. 26, 1958, p. 42). 

The objective of maintaining rate uniformity and restricting com- 
petition has been likewise expressed in litigation. For example, 
throughout the New York proceeding involving the right to file dwell- 
ing rates independently, both before the insurance department and in 
the courts, the rating bureau contended that uniformity in rates was 
required by statute, custom, legislative history and even “constitutional 
right.” 

In rejecting there an offer made by North America, without con- 
ceding liability to pay for the use of any rating bureau materials or 
services in connection with its independent filing, the bureau made it 
clear that it did not seek payment for an alleged appropriation of 
property, but the imposition of a restraint on North America’s free- 
dom of action (folios 899, 1152, 1159-1161, 1184, 1186 of printed 
record in Cullen v. Bohlinger, supra). 

The rating bureau rejected a similar offer by North America in the 
merchants’ package policy case in New York (Smith v. Wikler, supra), 
stating that this offer was no substitute for North America’s responsi- 
bility to adhere to bureau rate filings (exhibit RO-13; transcript, 
277-279, in proceedings before superintendent of insurance). 

Still again, in the pending dwelling rate case, the bureau is making 
arguments which if sustained can, as the superintendent of insurance 
noted, mean only that “all companies would necessarily have the same 
rates as those of the rating organization.” (Cullen v. Holz, swpra.) 

Another example is the North Carolina deviation case, already de- 
scribed, in which the rating bureau flatly took the position that rates 
should be uniform. Notwithstanding the express statutory provision 
for deviations, the North Carolina bureau argued that there could 
be no “competition to get business by lowering rates”; that the law “set 
up a bureau in which there could be no competition”; and that to 
permit deviations based on expense savings would “completely destroy 
the uniformity of rates.” 

Other representatives of bureau companies have described the objec- 
tive of maintaining rate uniformity and restricting competition on a 
nationwide basis. The president of one large northeastern insurance 
company, appointed to a special committee of company executives 
with the reported mission of blocking North America’s attempt at 
independence through partial subscribership, in 1955 charted the 
course of opposition in unmistakable terms. 
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Referring to a regional rate bureau meeting in 1885— 


ealled for the purpose of correcting abuses and violations by some of its members 


in North Carolina which involved rate and form departures as well as excessive 
commission payments— 


he said: 


When we were privileged to police ourselves, we could resort to measures 
like those recited in 1885, wherein the offender was brought to task and the 
weight of adherence by membership brought a wholesome, persuasive influence 


to bear—or else expulsion. 

Senator O’Manonry. Will you name this individual, please? 

Mr. Eves. That was Mr. John A. North, who is the president of the 
Phoenix of Hartford. 

Senator O’Manonery. Thank you. 

Mr. Eres. And he was speaking to the South-Eastern Underwriters 
Association at the time. 

Senator O’Manoney. That was in 1955? 

Mr. Epes. Yes, sir. 

Mr. McHvuaeu. Mr. Epes, this policing “of ourselves” that he was 
speaking of there describes the type of conduct which was part of a 
suit brought by the Department of Justice against the South-Eastern 
Underwriters case ? 

Mr. Eres. Yes. It was discipline to enforce rate and policy uni- 
formity. 

Mr. McHvueu. It is this type of activity which the Department of 
Justice prosecuted as constituting boycott and other restraints of trade 
violating the Sherman Antitrust Act? 

Mr. Eves. Yes, it was. 

[Resuming prepared statement:] Although he recognized that the 
methods of 1885 were not still available, he set out a program designed 
to achieve the same result. 

First, he suggested that “Strengthening our rules may help some,” 
referring to the restrictive Pacific Fire Rating Bureau rules later 
declared illegal in the Arizona case which I have described. He also 
suggested that, for assessing partial subscribers, “some increase in 
rate above that of members” might be effective. 

That move is now being carried out. 

Senator O’Manonry. This might properly be described as a policy 
of prosecuting the pioneer. 

Mr. Eres. I think that very aptly describes it, Senator. 

Senator O’Manoney. Proceed. 


Mr. Eres. He further suggested a legislative approach, stating 
that: 


One move might be to admit all as members, eliminate subscribers, and re- 
quire mandatory compliance with rates, rules, practices, ete. 


He concluded that: 


The real solution of this problem will come only by corrective amendments to 
the rate regulatory laws themselves in those provisions dealing with subscriber- 
ship. 

Still another president of a large insurance company is reported to 
have suggested amendment of State laws to restrict competition, as 
follows (U.S. Review, Sept. 22, 1956, pp. 16,20) : 


What other measures are there for meeting this competition? One thing 


that might be done is to enact new State rating laws that in effect will establish 
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a single rating bureau in each State and require that all companies doing business 
in the State must belong to that bureau. The law might also stipulate that rates 
are to be established by the bureau on the experience of all companies writing in 
the State. That is, of course, only the barest outline, but you see what I am 
driving at. 

Legislation of this character will, no doubt, have to contain a deviation section. 
However, the deviation provisions should be spelled out with much more care 
and clarity than are those in the present all-industry-type legislation which have 
brought on much confusion in this area harmful to the public as well as to the 
agents and companies. 

Senator O’Maunoney. Who is the author of this classical descrip- 
tion ? 

Mr. Ergs. That was Mr. Black, the president of the Home Insur- 
ance Co. 

Senator O’Manoney. Who? 

Mr. Epes. Mr. Black, president of the Home Insurance Co. He was 
speaking to a national agents convention in New York City in 1956. 

Mr. McHveu. Has Mr. Black occupied any executive position with 
any of the national associations or rating bureaus, to your knowledge? 

Mr. Eres. I think he has held positions in the national board. I 
don’t have that record with me. 

Mr. McHvueu. The National Board of Fire Underwriters? 

Mr. Eres. The National Board of Fire Underwriters, yes. I gave 
a reference there. That was reported in the U.S. Review for Septem- 
ber 1956. 

ATTEMPTS AT RESTRICTIVE STATE LEGISLATION 


Thus, in addition to persistent litigation, companies wishing to ex- 
ercise individual initiative have also had to meet attempts by those 
opposed to competition to obtain restrictive State legislation. 

One example was the bill in the 1958 session of the New York 
Legislature which would have removed from the State rate regula- 
tory law the provision permitting independent filings and devia- 
tions—the result of which would have been virtual rate uniformity. 

This bill was introduced at the request of the State agent’s asso- 
ciation. We and other independents opposed the bill. The New 
York superintendent of insurance, Mr. Julius Wikler, did likewise. 

In fact, Mr. Wikler’s views were so forcefully stated that I would 
like, with the committee’s permission, to attach a copy of his mem- 
orandum to my statement to be made a part of the record. 

(Memorandum dated Mar. 17, 1958, re Assembly Print No. 4248, 
Int. No. 3965, by Mr. Hawley, Senate Print No. 3809, Int. No. 3425, 
by Mr. Barrett, an act to amend the insurance law, in relation to 
rates and rating organizations.) 

Senator O’Manoney. It isso ordered. 

(The document referred to may be found on p. 2147.) 

Mr. Epes. Another example occurred in Kentucky last year. The 
insurance commissioner proposed two bills which fitted admirably his 
previously announced purpose, to obtain uniformity as to coverage, 
rates, and forms. One bill would have required uniform policy forms 
for certain kinds of property insurance, and would have given the 
commissioner power to prescribe uniform policies for other kinds. 

Although some minimum policy provisions for the protection of 
policyholders is desirable under proper circumstances, rigid con- 
trol of policy forms, such as provided in this proposed Kentucky bill, 
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stifles initiative in seeking improved forms of coverage, and as a re- 
straint on competition and free enterprise can hardly be regarded as 
in the public interest. 

The other proposed Kentucky bill would have prohibited a com- 
pany filing independently from having a rating plan, rating rules, 
or rates in any way similar to those filed by any other company or by 
the rating bureau. 

In short, a company wishing to file independently would have been 
deprived of all accumulated experience in rating matters, and would 
have been required to have complete novelty in its rate filings. 

This impossible condition imposed upon independent filings would 
again have effectively stifled any individual initiative. Fortunately, 
through the opposition of independent insurance companies, these 
bills were defeated. 

In addition to such specific bills of a restrictive nature, the inde- 
pendent companies have also been confronted with recodifications of 
many State regulatory laws, which if not watched carefully would 
have often emerged with restrictive provisions. 

As a number of States have recodified their insurance laws during 
the past few years, or are now engaged in doing so, this following of 
State code revisions has become increasingly burdensome. 

Mr. McHueu. Mr. Epes, were these bills you have just described 
inspired or supported by the rating bureaus, the national associations, 
or by the companies which comprise those bureaus or associations? 

Mr. Eres. Yes; in some cases they were, and possibly if you would 
care, we can give you some list of those or something like that. I 
don’t have that information with me at the moment. 

Mr. McHveu. Senator, I think it would be helpful to have for the 
purpose of the record some further documentation of this. 

Senator O’Manoney. Very well. 

Mr. Epes. I will attempt to doso. 

(The information referred to may be found on p. 2161.) 


ANALYSIS OF PRESENT BLOCKS TO COMPETITIVE OPPORTUNITY 


Having reviewed in general terms the difficulties which have beset 
the company attempting to exercise initiative in the insurance busi- 
ness since the passage of the McCarran-Ferguson Act, I would like now 
to analyze precisely and in simple terms the foremost problems which 
emerge from this complex picture. 

As we have seen, the decided cases under the “all industry” law 
have consistently vindicated the rights of the independent company 
toengage in competitive activity. 

The individual State insurance commissioners have in these cases 
reaffirmed and applied the principle of competitive freedom which 
they and the Congress announced when the McCarran-Ferguson Act 
and the model State rate laws were adopted 10 or more years ago. 
These decisions have, of course, been won only after long delay and 
at great cost. 

Two principal problems remain, from a legal standpoint, for the 
independent. The first is that a few States have rate regulatory laws 
which are more restrictive than the all-industry law. 
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Thus, several States require membership in a fire-rating bureau, 
thereby making independent fire-rate fillings impossible. This type of 
mandatory bureau statute confines competitive activity to the devia- 
tion and minority appeal provisions, thereby severely restricting the 

otential area of competition. 

Mr. McHvueu. Mr. Epes, how many States make membership in 
rating bureaus compulsory ? 

Mr. Eres. Oh, it’s about a half a dozen, Virginia, North Carolina, 
Louisiana, Mississippi, the District of Columbia. 

Mr. McHvueu. And the District of Columbia ? 

Mr. Eres. And the District of Columbia. The State of Washing- 
ton has a somewhat different law which in effect has many similarities 
with the mandatory bureau law. 

Mr. McHueu. So that in these States independent filings are by 
law impossible, and competition can only occur by means of the 
cumbersome deviation rule which you have just described ? 

Mr. Epes. Yes; that’s correct. 

We have already discussed the inadequacy of the “deviations” pro- 
cedure as a really effective means of competition, when competitors 
see fit to harass a company seeking to follow that procedure. 

As the Supreme Court of Arizona stated, “This is a cumbersome 
process that must be repeated each year. We cannot agree with 
appellants that these deviation requirements, plus the minority ap- 
peals section (A.R.S. 20-366), were set up to prevent unlimited partial 
subscribership” (Pacific Fire Rating Bureau v. Ins. Co. of North 
America, 83 Ariz. 369, 321 P. 2d 1030 (1958) ). The so-called minority 
appeal provisions contained in most State laws have all the procedural 
difficulties of the deviation route and a number of others as well. 

Under this procedure a company affiliated with a rate bureau may 
propose a change in or addition to the bureau filings. 

After going through bureau procedures, the company may then 
appeal to the State insurance commissioner. There may then follow 
the usual hearings and court appeals, with the attendant delay and 
expense. 

If the independent company prevails, all it has done is to change 
the bureau filings for all bureau companies. In order to show that all 
bureau companies should be forced to accept a change wanted by one 
company, the independent company has imposed upon it an almost 
insurmountable burden of proof. Furthermore the procedure could 
have no application to a lower rate proposed by a single company 
on the basis of its own lower expenses, as such a rate obviously could 
not be applied to all companies. 

Thus, this procedure would permit no competitive rates, and even 
in matters of form would be of little value. For these reasons, little 
use is made of the minority appeal sections. 

Mr. McHvueun. Mr. Epes, let me ask you at this point, has the In- 
surance Co. of North America ever had occasion to use the minority 
appeals provision of law ? 

Mr. Eres. I don’t believe that we ever have, Mr. McHugh, for the 
reasons stated. 

Mr. McHven. To your knowledge have any companies ever utilized 
the minority appeals provision of the law ¢ 
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Mr. Epes. Oh, I wouldn’t say that it has never been done. I don’t 
know of any cases. 

Mr. McHvucu. The minority appeals provision which you are speak- 
ing of is a provision that is contained in the all-industry model rate 
laws? 

Mr. Epes. Yes; it is. 

Mr. McHveu. So that in your view for all practical purposes, this 
isa practically useless provision of the law ¢ 

Mr. Epes. It is in my opinion, yes. Although it is not confined, as 
the deviation section is, to a period of 1 year, in other respects it is 
much more cumbersome and is a great deal less useful than even the 
deviation procedure. 

Mr. McHvueu. But is it true that as originally conceived, this minor- 
ity appeals provisions was designed by the framers of the all-industry 
model rating laws as the method of securing competition ? 

Mr. Eres. Yes. As I read the record it was intended for that pur- 
pose, but I don’t believe that the drafters achieved their purpose. 

In one State (Washington) the fire rating law, though differing in 
form, is in many respects similar to a mandatory bureau law. 

It requires a company wishing to utilize a rating bureau as a filing 
agent for fire and multiple-line insurance to authorize the bureau to 
make all of its filings, or none. The Washington statute expressly 

rohibits a company from authorizing a bureau to make some but not 
all filings, as might be done in a State recognizing partial subscriber- 
ship under the all-industry type law. 

Because of the previously noted difficulty of an individual com- 
pany making its own rates for certain involved fire insurance risks, 
such a company as a practical matter is denied the choice of giving 
a rating bureau no filing authority. 

Its only alternative under the statute is to give the bureau filing 
authority for all fire and multiple-line rates. Thus, it is forced to 
affiliate with a rate bureau, just as it would be in a State having a 
statute expressly providing for mandatory bureau affiliation. 

North America is now engaged in litigation in which it maintains 
that the Washington fire insurance rate regulatory statute is unconsti- 
tutional, unless it is construed to permit an individual company to 
subscribe fully to bureau services and materials, but at the same time 
to withdraw all bureau filing authority and file all fire and multiple- 
line rates independently. 

The insurance commissioner and the lower court disagreed with 
this position, and North America has appealed to the Supreme Court 
of the State of Washington, where the case is now pending (/ns. Co. 
of North America v. Sullivan, Supreme Court of the State of Wash- 
ington, docket No. 35042). 

Although the decision of the lower court has been cited as in some 
way derogating from the right of partial subscribership established 
under the all-industry law, this conclusion is in no way justified. 

The statute involved is unique, in that it expressly prohibits a com- 
pany from giving a bureau partial filing authority—the right upheld 
in the partial subscribership cases. 

The other principal problem of the independent today is that of 
being harassed by costly, time-consuming litigation in order to estab- 
lish in case after case the right to competitive action. 
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This problem, which exists both in all-industry States as well as 
States having more restrictive laws, would be bad enough if only 
single competitors could instigate such litigation. 

It becomes greatly aggravated when a combination of several 
hundred competitor companies, such as are usually affiliated with a 
rating bureau, utilize the collective resources of the combination to 
oppose independent filings and deviations. 

vile a combination to reduce competitive opportunity is not, as the 
Supreme Court of the United States has observed, the lawful exercise 
of individual initiative, but rather the unlawful use of collective 
economic power to hamper a competitor (Associated Press v. United 
States, 326 U.S. 1, 15 (1945) ). 

Two cases are now pending in which this problem is involved. They 
are the Allstate and North America independent dwelling rate cases 
now pending in New York. Both Allstate and North America, as well 
as the New York attorney general, filed briefs maintaining that neither 
the New York rating bureau nor its member companies were “ag- 
grieved” persons entitled to file suit against the independent filing, 
but the intermediate appellate court apparently disagreed. 

After the rating bureau appealed the Allstate case to the highest 
New York court, Allstate and the attorney general again raised the 
point in that court, and the case was set for argument on May 26. 

In the North America case, the lower court has denied the rating 
bureau leave to appeal to the higher court, but the bureau has now 
filed with the higher court a petition for leave to appeal. 

To summarize, the all-industry model rate regulatory laws were 
designed to carry out the congressional mandate contained in the 
McCarran-Ferguson Act, consenting to State regulation of insurance, 
that competitive opportunity be preserved and competition promoted 
in the insurance business. 

The decisions under the all-industry law have promoted that pur- 
pose. However, there remain the problems of (1) the few State 
statutes which do not allow the full measure of competitive freedom 
required by the McCarran-Ferguson Act and (2) the use of concerted 
action among insurance companies, even in all-industry States, to 

enalize by harassing litigation the exercise of competitive rights 
inherent in the free enterprise system. 


CONCLUSION 


Finally, we come to the question of what should be done about these 
problems. We firmly believe that it is in the public interest to preserve 
competitive opportunity in the insurance business. Basically what 
we seek is freedom to compete, to exercise individual enterprise in 
meeting the insurance needs of the public. 

This goal is in no way inconsistent with or antagonistic to the views 
of those who prefer to act in concert in matters of rates and polic 
forms, so long as such concerted action is on a voluntary basis. It 
is only when those acting in concert seek to force independent com- 
panies to join the concerted action involuntarily that the conflict 
arises. 

Though permission to engage in some degree of concerted activity 
is desirable in insurance ratemaking, it should remain on a purely 
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voluntary basis. Not only does the McCarran-Ferguson Act expressly 
rohibit the use of any form of coercion to achieve a rating monopoly, 
ut it clearly would be against the public interest to compel insurance 
companies involuntarily to join concerted activity. 

There are those in the insurance business, however, who argue that 
the peculiar nature of the business requires restriction of competitive 
freedom, in order to avoid chaos leading to inadequate rates. 

That argument ignores the laws of every State which provide for ad- 
ministrative review of rates to prevent inadequacy, discrimination and 
excessiveness, as well as many other safeguards against insurance 
company insolvency. 

Moreover, it ignores the basic principle of competition, whereby 
initiative for development of new forms of coverage and lower op- 
erating expense is stimulated, consistent with the private free enter- 
prise system which prevails throughout American business. 

Proper consideration for the public interest demands that competi- 
tive opportunity be preserved for those companies which desire to act 
independently. 

The New York superintendent of insurance, in his decision, later 
affirmed by the courts, in the partial subscribership case which I have 
described, stated the principle very clearly : 

It is of course recognized that one of the purposes of Public Law 15 was to 
permit insurers, under the regulation of the several States, to act in concert 
in ratemaking. Such activity would be illegal under the Sherman Act. It was 
properly recognized by Congress that insurance is unique in that its cost cannot 
be exactly determined at the time of its sale since such cost depends upon future 
events which may or may not occur. Thus when insurers band together to 
make rates they also pool their experience with the result that the greater the 
experience base the more accurate the rate determination for the future. 

On the other hand nowhere has our attention been drawn to any statement 
by any responsible person that Public Law 15 and the all-industry bills were in- 
tended to continue either a practical or a theoretical monopoly by the local fire 
rating organization of fire rating services * * *. 

The distinction between voluntary action in concert and that which 
is involuntary and coercive is a familiar one under the Federal anti- 
trust laws. 

The U.S. Supreme Court as early as 1914 in Fastern States Retail 
Lumber Dealers Association v. United States, 234 U.S. 600, 611 (1914), 
pointed out that section 1 of the Sherman Act is— 
not confined to voluntary restraints, as where persons engaged in interstate trade 
or commerce agree to suppress competition among themselves, but includes as 
well involuntary restraints, as where persons not so engaged conspire to compel 
action by others, or to create artificial conditions, which necessarily impede or 
burden the due course of such trade or commerce, or restrict the common liberty 
to engaged therein. 

Those who favor coercive concerted action in insurance forget that 
the McCarran-Ferguson Act is an exemption from the Federal anti- 
trust laws. As a special exception to a general criminal statute, in 
derogation of the general law of free enterprise, the insurance exemp- 
tion must be narrowly construed. 

Only if Congress clearly intended to authorize involuntary re- 
straints of trade, as well as voluntary restraints, may the exemption 
be extended to coercion. However, Congress in the McCarran-Fer- 
guson Act expressly stated that boycott, coercion, and intimidation 

were to remain subject to the Sherman Act. 
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Therefore, it is clear that Congress did not mean to legalize coercive 
pricefixing, but that, on the contrary, in permitting voluntary price- 
fixing when properly regulated by the States, meant to preserve com- 
petitive opportunity. 

The National Association of Insurance Commissioners in 1946 cor- 
rectly, in my view, read the McCarran-Ferguson Act as a mandate 
to preserve competitive freedom for those companies not desiring to 
join in combined action. 

It follows that coercion which defeats competitive freedom in in- 
surance is not lawful under the present law. A State mandato 
bureau statute, which requires private conduct forbidden by the Sher- 
man Act, must in my opinion give way to the paramount Federal 
antitrust law. 

Likewise, a private combination to bring economic coercion to bear 
upon an independent company by harassing litigation also falls within 
the ban on coercion in the Srethieeeti eadene: Act. 

Thus, existing law prohibits the restrictions which I have described 
as restraining competitive freedom in insurance. However, it might 
be advisable to consider an amendment to the McCarran-Ferguson 
Act which would state in specific terms what that act already expressly 
states in general terms, namely, that coercion is not allowed. 

At this point I will skip the paragraphs which I have already read 
in which I set forth the proposal for amendment of the McCarran Act. 

We have already proposed to the National Association of Insurance 
Commissioners that it endorse such an amendment. Last year, at the 
request of the chairman of the preservation of State regulation com- 
mittee, I prepared and submitted to every member of that committee 
a proposed statement reaffirming the position of the National Asso- 
ciation of Insurance Commissioners, vigorously stated in 1946 and 
implemented in many excellent decisions by State authorities, in sup- 
port of freedom of opportunity for independent competitive action. 

We believe that the States can regulate the insurance business in 
such a way as to maintain our system of free enterprise, and are 
hopeful that the National Association of Insurance Commissioners 
may soon adopt a statement of this kind. 

With the permission of the committee, I would like to make this 
statement proposed to the National Association of Insurance Com- 
missioners a part of the record as a supplement to my statement. 

Senator O’Manoney. It is so ordered. 

(The document referred to may be found on p. 2166.) 

Senator O’Manonry. On what do you base your hope that the 
National Association of Insurance Commissioners may soon adopt a 
statement of this kind ? 

Mr. Eres. I believe that the Insurance Commissioners Association 
in 1946 put itself on record in unmistakable terms as favoring com- 
petitive opportunity. I believe that in the decided cases under the 
all-industry bill which that association drafted, the State commis- 
sioners have themselves applied those principles, so that I feel that 
for the association to adopt such a statement now would merely be 
a continuation of its past policy. 

Senator O’Manoney. Failure to adopt such a resolution now might 
be an indication of an intention to abandon it. 

Mr. Eres. Well, I would hope not, Senator. 


| 


in: 
vi; 
so 


ins 


ri; 
he 
CO 





— i oS Ff 





THE INSURANCE INDUSTRY 1189 


Senator O’Manoney. Proceed. 

Mr. Eres. We strongly favor a continuation of State regulation of 
insurance, but at the same time urge this committee to reaffirm in 
vigorous terms in its report the congresional mandate that compul- 
sory concerted action, whether enforced by State statute or by private 
conduct of the kind I have described, 1s not permitted under the 
McCarran-Ferguson Act. 

In closing, as Mr. Diemand has said, we are in no way seeking to 
avoid regulation of rates and policy forms under State statutes. 

We fully recognize the necessity for maintaining insurance company 
solvency and having adequate rates. 

We are confident that the State regulatory officials will carry out 
their duties in that regard, just as the New York superintendent, in 
his decision in one of the cases I have mentioned (Cullen v. Bohlinger, 
supra), stated that : 

It is the intention of this Department to see that the rating standards of our 
insurance law are observed by insurers doing business in this State. 

Within that regulatory framework, however, we wish the continued 
right to serve the public as we individually think best, without the 
hampering effects of restrictive State laws or the harassment of 
competitors. 

Senator O’Manoney. Are there any questions, Mr. McHugh? I 
hope they are brief. 

Mr. McHven. Just a few, Senator. Mr. Epes, you have described 
in some detail the administrative proceedings in the litigation to 
which your company has been subjected, which according to your 
testimony in the main you have been successful. You have prevailed. 

Mr. Eres. Yes. 

Mr. McHveun. As a result of all of this, would you say that this 
concerted pattern of opposition which you have gotten from the rating 
bureaus, the company or companies which dominate the rating bureaus, 
is as intense today as of this time as it was, say, 5 years ago ? 

Mr. Epes. Yes, Mr. McHugh. Our records show that the last 5 
years have had as many hearings and proceedings and arguments as 
there were in the previous 10 years. So I think we can say in the last 
5 years the intensity has doubled. Now we have not made any kind 
of a numerical count in the last year, but judging from the workload 
in our office, my impression is that there has been if anything an 
intensification in the last year or so. 

Mr. McHveu. Is it possible that there will be new methods or 
means devised to attempt to frustrate your right to file independently ? 

Mr. Epes. That is always possible; yes. 

Mr. McHven. Are you anticipating any of that, sir? 

Mr. Epes. Well, we of course try to anticipate as much as we can. 
The one obvious thing which I have already mentioned is the possible 
legislative approach. We realize that as we succeed under the present 
laws in the various States, one way to block us would be to get those 
laws changed, so that we are on constant guard against any attempt 
to obtain restrictive State laws. 

Mr. McHveu. I understand your testimony to be then that despite 
oo personal view that the antitrust laws now would prohibit the 

ind of concerted activity which you have been experiencing, never- 
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theless you believe that the McCarran Act should be amended to make 
perfectly clear that the independents should be free to compete ? 

Mr. Epes. I think that an amendment might be desirable, yes. As 
I say, I believe that the present law already prohibits what I have 
described. But it prohibits it in general terms. I speak of the 
coercion provision and the legislative history which backs that up. 

Senator O’Manonry. It certainly was the intention of the drafter 
of that provision in the McCarran Act to bring about that interpreta- 
tion of it. In fact, at the time that it was adopted, I don’t think there 
was any thought among the members of the committee or of the 
Senators adopting it that this was not designed to prevent completely 
coercion and intimidation and force. Voluntary action, we felt, was 
the keynote of progress in insurance as in every other business, and 
any attempt to prevent voluntary action by policies of harassment 
and by the accumulation of the economic power of numerous organiza- 
tions and companies to prevent voluntary action and innovation was 
certainly against the public interest and against the antitrust laws. 

Mr. Eres. Senator, that is the way I read the record, and I am very 
happy to hear the author of that provision repeat that purpose today, 

Mr. McHvuen. Mr. Epes, will you agree that because of the form in 
which this pattern of concerted opposition is taking, that is, by use 
of the courts and also under at least a color of State rights, authorized 
by State law, that this complicates the legal problems which the 
Department of Justice would have in attempting to prosecute these 
activities under section 3(b) of the McCarran Act? 

Mr. Epes. Of course whenever lawful means, that is means which 
may be otherwise lawful are used to carry out an unlawful purpose or 
effect you have that problem. 

However, there is much antitrust precedent, some of which Mr. 
Bicks cited when he was up here, in which it has been pointed out that 
the Supreme Court has long since said many times that an unlawful 
conspiracy may be carried out by lawful means, and there are actually 
cases, and a number of them, in which the bringing of a lawsuit which 
standing alone is lawful, becomes unlawful as part of a plan having 
the purpose or effect of restricting competition. And Mr. Bicks cited 
a number of those cases, the patent cases and others, so that I think 
that while obviously it is a difficulty when something is achieved by 
what might be lawful means, it makes it a more difficult case than 
where unlawful means are used, there is certainly no lack of precedent. 
One obvious case is Kobe v. Dempsey Pump Company, involving a 
patent where the plaintiff was held to have a valid patent. The patent 
had been infringed and the plaintiff would have heen entitled to recover 
except the defense in a counterclaim was that the suit was brought as 
part of a plan to monopolize and recovery was denied even though the 
suit was otherwise lawfully brought. 

Mr. McHveu. Just one last question, Mr. Epes. Do you have any 
estimate of the cost to the Insurance Co. of North America in opposing 
or in defending your position which you have taken with reference to 
these independent actions over the years, either with reference to the 
total cost of your litigation in administrative proceedings or can you 
give us any estimates with reference to what the cost was with 
reference to a particular case? 
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Mr. Eres. Mr. McHugh, of course, we could compute these figures 
from our records. We have never taken the time to do so. 

The only thing that occurs to me just offhand is that, in one of the 
first of these cases in New York, which I described, the case of Cullen 
v. Bohlinger, in which we were attempting to file independent dwelling 
rates, at one point the rating bureau obtained a stay from the appel- 
late division, and that stay was in effect for 6 weeks. Well, the rates 
had gone into effect, and we had to notify agents all over the State of 
New York that the rates were not in effect and they changed back and 
forth and we had all kinds of expense in changing the manuals, 
notifying the agents, and so forth. 

After that stay was lifted 6 weeks later in 1954, and of course, the 
rates have been in effect ever since, we then negotiated with the rate 
bureau under the stay bond which had been required by the court, and 
the rate bureau paid us the sum of $15,000 as a settlement. 

We never considered that to be the full amount that we were entitled 
to, but we felt that rather than litigate, we would take $15,000 as 
compensation for the 6-week period. 

Just out-of-pocket expense, that was. That is one small item in a 
litigation which has been going on and is still going today. It is hard 
to say just what the total cost is. Obviously it would be many times 
that figure, and that of course is litigation in one State. 

Mr. McHven. That is all, Senator. 

Senator O’Manonery. Any questions? 

Mr. Peck. Mr. Chairman, I have one question I would like to di- 
rect to Mr. Diemand if I may. Mr. Diemand, after listening to Mr. 
Epes’ excellent review of the antitrust aspects of the situation, I con- 
clude that it is his opinion that State regulation can promote compe- 
tition as between the insurance companies. Now, sir, I presume that 
we all realize that State regulation of insurance involves not only the 
competitive effects of the conduct of the companies, but also it must 
be administered for the benefit of the consumers and for the general 
public as well as for the insurance companies themselves. 

Drawing upon your approximately 50 years of experience, sir—I 
think you described your career as from the very bottom to the very 
top of one of the world’s largest insurance companies—I would like 
to have your comments on the statement that the trouble with the 
regulation of insurance is that we don’t know how to regulate it. 

Do we know enough to regulate it, sir? 

Mr. Dremanp. My answer to that is why of course you do, and I 
think, as with everything else, it depends entirely upon the individ- 
uals that you have as the head of your regulatory authorities. 

And so far as my experience has been over the years, I have known 
many, many insurance commissioners, and I feel that they are re- 
sponsible public officials, and of course, their activities I think are 
generated entirely upon the nature of their activities before they be- 
came insurance commissioners. 

They might have been professional people. They might have been 
lawyers. Now, promptly there comes to my mind the State of New 
York. The chief justice of the Court of Appeals of the State of New 
York, Albert Conway, was a former insurance commissioner, and I 
do know that in that State the long line of insurance commissioners 














1192 THE INSURANCE INDUSTRY 


were lawyers, and men I believe of trained mentality, and I really 
couldn’t find a thing to criticize about a single one of them. 

And I feel that the same thing applies to many other States. No, 
I think that we know how to regulate. But you have to have the 
tools in the way of a statute to guide those particular individuals, re- 
membering also that the average tenure of an insurance commis- 
sioner is only about 21% years. 

Mr. Pecx. Thank you very much, sir. 

Senator O’Manonery. Mr. Chumbris? 

Mr. Cuumeris. Just one question, Mr. Epes. You noted in your 
statement here, “attempts at restrictive State legislation.” Have 
there been any attempts at liberalizing the laws in the States in the 

ast, say, 10 or 15 years to make it more liberal for deviation from 

re insurance rating bureaus ? 

Mr. Errs. Oh, yes, I think there have been some attempts. One 
thing that occurs to me was that just last summer when the Montana 
code was being amended, we attempted to obtain a provision which 
would expressly give the right of partial subscribership, which wasn’t 
expressed in so many words in the law, although we thought that 
possibly the law would permit it as it was. We preferred to have it 
spelled out. 

Mr. Cuumpris. You have made gains in some States and you are 
losing ground in others? 

Mr. Epes. Well, we didn’t obtain that. 

Mr. Cuumpris. It didn’t go through? 

Mr. Eres. We tried to get it but we didn’t get it. 

Mr. Cuumepris. I see. And are there any other States that you 
have in mind or could you submit a statement to us, listing the States 
which have seen the light from your point of view and have liberal- 
ized the laws rather than restricted them ? 

Mr. Eres. Well, if I know of any I will try to find them for the 
committee. 

(The information referred to may be found on p. 2173.) 

Senator O’Manoney. There being no other questions, the Chair 
will express its appreciation for the committee of the excellent pre- 
sentation which has been made here by Mr. Diemand and by Mr. Epes. 

A reading of these papers and listening to the presentation of the 
papers leaves one with the inescapable conclusion that they were 
prepared with great diligence and with an attempt to set forth the 
facts as they have been found. The presentation has been most im- 
pressive. I want it understood, however, that though we have not 
completed the schedule for the hearing, it is the intention of the sub- 
committee to make certain that every angle of this insurance business 
shall be given an opportunity to be heard in public. 

We can’t do much more in May, though there will be a hearing 
tomorrow. In June we will go into other aspects of the business, and 
those who defend the efforts to make the rating bureaus compulsory 
upon all insurance companies will be given an opportunity, if they 
so desire, to come before this committee and argue for their position. 

There will be no attempt to prevent the full expression of views 
from every possible quarter. Again I say to you, Mr. Diemand and 
Mr. Epes, we are very grateful to you for your work here today. 
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Tomorrow morning the committee will resume its sessions in this 
room at 10:30 a.m., not at 10 o’clock as was previously announced. 

The witnesses whose names are on the agenda are Vestal Lemon, 
National Association of Independent Insurance, Chicago, Il.; Henry 
S. Moser, Allstate Insurance Co., Skokie, Ill.; Charles W. Leftwich, 
Nationwide Insurance Cos., Columbus, Ohio; and Ross Miller, city 
manager, Modesto, Calif. 

The committee will now stand in recess until 10:30 tomorrow 
morning. 

(Whereupon, at 12:50 p.m., the hearing was recessed, to reconvene 
at 10:30 a.m., Friday, May 29, 1959.) 
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FRIDAY, MAY 29, 1959 


U.S. SENATE, 
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY 
OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 11 a.m., in the caucus 
room, Senate Office Building, Senator Joseph C. O’Mahoney presiding. 

Present: Senators Kefauver (chairman), O’Mahoney, and Wiley. 

Also present: Donald P. McHugh, counsel; Peter N. Chumbris, 
counsel for minority ; Theodore T. Peck, special counsel for minority ; 
Nicholas N. Kittrie, special counsel for minority; Gareth M. Neville, 
assistant counsel; Wilbur D. Sparks, attorney; Louis Rosenman, 
attorney; Paul S. Green, editorial director; and Gladys E. Montier, 
clerk. 

Senator O’Manonery. Mr. McHugh, are you ready to proceed ? 

Mr. McHueu. We are, Senator. The first witness this morning is 
Mr. Vestal Lemmon, general manager of the National Association of 
Independent Insurers, of Chicago, Ill., and with him is counsel, Mr. 
Arthur Mertz. 

Mr. Lemmon, will you begin? 

Senator Keravver. Mr. Chairman, before Mr. Lemmon begins, I 
want to say that I have had calls from Mr. Clyde York of the Ten- 
nessee Farm Mutual Insurance Co. of Columbia, Tenn., and also from 
Mr. Fenton Gentry of a very fine insurance company in Knoxville. 
Both companies are members of the National Association of Inde- 
pendent Insurers. They both speak very highly of Mr. Lemmon and 
urged that I be sure to be on hand to hear his testimony. 

Senator O’Manonry. We are very happy to have you here, Senator. 

Senator Keravuver. I wanted Mr. Lemmon to know of their interest. 


STATEMENT OF VESTAL LEMMON, GENERAL MANAGER, NATIONAL 
ASSOCIATION OF INDEPENDENT INSURERS, ACCOMPANIED BY 
ARTHUR MERTZ, GENERAL COUNSEL 


Mr. Lemmon. Thank you, sir. 

Mr. Chairman and gentlemen of the committee, my name is Vestal 
Lemmon. I am general manager of the National Association of 
Independent Insurers, an insurance company trade association with 
headquarters in Chicago, Ill. 

Our association has 299 member companies and 71 subscribers to its 
statistical services. It is devoted to the preservation of competition 


and independence of action in the fire and casualty insurance business. 
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Gentlemen of the committee, this report will show first that the 
ability of our member companies to be competitive produces savings 
to the American automobile policyholders of $350 million annually, 

In other words, if we were forced to charge bureau rates, we would 
have to increase our premium rates to our American policyholders to 
the tune of $350 million a year. 

Second, I invite your attention to the fact that this right to com- 
pete is frequently challenged by the regulatory authorities, the courts 
and the legislatures, by those who seek to stifle competition. I pro- 
pose to show this committee this morning in the course of this report 
a pattern of attempted legislative effort to eliminate competition such 
as in the Commonwealth of Kentucky last year when they tried to pass 
a uniform rate law that would have forced our member companies 
alone to increase our premiums to the Kentucky policyholders amount- 
ing to $5 million a year. Last year also in New York there was an 
attempt made for a uniform rate law without the benefit of competi- 
tion that would have forced our few companies operating in the State 
of New York to increase our premiums on New York policyholders 
to the tune of $25 million a year. 

Another instance that I propose to recite is the monopolistic type 
casualty rating laws like in the State of Texas that prevent compe- 
tition, and in that instance we have proved beyond any shadow of a 
doubt that independent companies are being forced to charge $34 mil- 
lion a year to Texas automobile policyholders alone because of this 
monopolistic type law. 

Senator Kerauver. You mean that is an additional charge? 

Mr. Lemmon. That is an additional charge. I argued against it in 
Texas, Senator Kefauver, but unsuccessfully as far as the legislature 
is concerned. 

Mr. McHuexu. Mr. Lemmon, do I understand you to say that this 
is a charge which your policyholders are being required to absorb be- 
cause of the fact that the Texas law obliges you to sell your insurance 
at the same rate? 

Mr. Lemmon. The policyholders of all independent companies in 
the Texas situation. In the other States they reflect our calculations 
on our particular companies alone. 

Senator O’Manoney. Are we to understand that you mean by this 
that the Texas law compels independent insurers to charge policy- 
holders a greater premium than they could charge on a sound insur- 
ance management basis ? 

Mr. Lemmon. Precisely, Senator. 

Mr. McHvueu. Will you state again how much more it is in Texas, 
Mr. Lemmon ? 

Mr. Lemmon. $34 million. 

Mr. McHueu. In Texas? 

Mr. Lemmon. At least $34 million on automobile insurance alone. 
In addition there are many other casualty lines which we figure would 
run a savings of around $10 million for the other casualty lines if 
competition were permitted. 

Senator Krerauver. Mr. Lemmon, as I understand this now, under 
Texas law the policyholders of automobile insurance alone are paying 
$34 million more than they would pay if you could fix your rates at 
what you believe to be a reasonable amount ¢ 
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Mr. Lemmon. If we had competitive rate opportunity in Texas, 
the independent companies and others that wanted to follow suit 
could save their policyholders that many dollars. 

Senator Krrauver. What percentage of the cost of insurance is 
the additional amount that you have to charge because of the Texas 
law ? 

Mr. Lemmon. That our companies alone have to charge? 

Senator Kerauver. Yes. 

Mr. Lemmon. Our companies alone have to charge somewhere 
around $16 million additional because of this Texas law. There are 
many independent companies outside of our association that would 
produce the other. 

Senator Keravuver. Is the percentage 20 percent more than you 
otherwise would charge ? 

Mr. Lemmon. Roughly 20 percent. However, variances run all the 
way up to 30 percent and even more in some instances, Senator. 

Senator Kerauver. But you think 20 percent 

Mr. Lemmon. Isa fair average. 

Senator Kerauver. A fairaverage. Allright, sir. 

Mr. Lemmon. Third, I want to point out to the committee in the 
course of this statement that we are making certain recommendations 
that will make it unmistakably clear what the intent of the McCarran 
Act is and which we understand to be so ably expressed by the 
chairman yesterday. 

Your subcommittee has stated that this study was launched. 


for the prime purpose of determining whether Public Law 15 * * * has operated 
effectively to protect the public interest.’ 


You have described your activities as— 





directed at * * * the major problem of whether competition continues to operate 
as the prime regulator of insurance rates.* 


I am appearing today in response to the letter of May 19, 1959 from 
Senator O’Mahoney, in which it is stated in part: 

This examination of the rating problem is a part of the subcommittee’s overall 
study of the effect of the McCarran Act upon the insurance industry and the 
pattern of State rate regulation which has developed in the intervening years. 
We will be particularly interested in examining the different approaches by 
the States to rate regulation, with emphasis upon the effectiveness of State laws 
in encouraging the maximum degree of competition consistent with the public 


interest. In that connection, the subcommittee is concerned about the role of 
the various rating bureaus in the regulatory scheme. 


In section 1 of Public Law 15, Congress declared that— 


the continued regulation and taxation by the several States of the business of 
insurance is in the public interest. 

This principle is the cornerstone of our State insurance regulatory 
system. 

Our association has long been a stanch supporter of this principle. 
We have frequently asserted that regulation of the insurance business 
at the State level is desirable because : 

It is closer to the people and, therefore, more responsive to 
their changing problems and needs; 


1S. Rept. 77, 86th Cong., Ist sess., Mar. 5, 1959, p. 17. 
2 Supra, p. 19. 
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It can better adjust itself to varying regional conditions; 

Because of its wide dispersion it is more secure from the dan- 
gers of rigid, centralized control and capture by any one faction 
or ideology ; 

It provides not 1 but 50 laboratories for healthy research and 
experimentation. 

Nothing in the general pattern of regulation that has developed in 
the 14 years since enactment of Public Law 15 motivates us to ques- 
tion the soundness of these principles. On the contrary, events have 
demonstrated that on the whole the States have capably adminis- 
tered their regulatory responsibilities. 

One measure of State regulation would be to compare its attitude 
toward competition with the Federal concepts. That a truly com- 
petitive system is the objective of Congress is well documented. In 
the landmark insurance case of the United States v. South-Eastern Un- 
derwriters Association, the U.S. Supreme Court described the general 
objective of the Federal antitrust laws in these words: 

The purpose was * * * to make of ours, so far as Congress could under our 
dual system, a competitive business economy.* 

And the report * of the House Committee on the Judiciary accom- 
panying the enactment of Public Law 15 stated, in part: 

Nothing in this bill is to be so construed as indicating it to be the intent or 
desire of Congress to require or encourage the several States to enact legislation 
that would make it compulsory for any insurance company to become a member 
of rating bureaus or charge uniform rates. It is the opinion of Congress that 
competitive rates on a sound financial basis are in the public interest. 

It is, therefore, readily apparent that Congress contemplated a type 
of State regulation which would encourage competition. It is also 
clear beyond a shadow of doubt that it did not mean competition in 
services alone, but competition in price and product as well. 

Measured against this standard, the record of State regulation is 
good. While there are exceptions, the States have generally main- 
tained a regulatory climate in which initiative has flourished. 

Competition in the casualty industry has never been more intense. 
Independent companies and bureau companies alike have prospered. 
Independent companies have increased their volume of the automo- 
bile insurance business and other casualty lines. 

There are also some encouraging signs in the fire and multiple line 
insurance fields. 

This is not to say that our association regards the present competi- 
tive situation as ideal. There still are many obstacles to reasonable 
competition, a number of which are serious and disturbing. Some 
result from badly conceived State laws. 

Others are encountered in the operations of well-intended statutes. 
Most of the difficulties, though, are not fairly chargeable to State 
regulation but rather to private rating bureaus and producer groups 
who seek to obstruct competitors. As I will show, the greatest impedi- 
ments to competition have been encountered in the fire and multiple 
line insurance business. 


@ 322 U.S. 533 (1944), p. 559. 
4H. Rept. 143, 79th Cong., 1st sess., Feb. 18, 1945. 
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It is only natural that some problems would have developed. Our 
business is complex. The SEUA decision, reversing as it did a prece- 
dent of 75 years standing and casting a legal shadow over long estab- 
lished cooperative practices, had a stunning impact. 

It is not surprising that the process of adjustment was necessary 
and is still underway. Rather, it is remarkable that so much orderly 
progress has been achieved and that such a comprehensive structure 
of State legislation and administrative machinery has been established. 

Today, our association remains unwavering in its support of the 
principle of State regulation. Like any system devised and directed 
by human beings, the existing pattern has imperfections. But these 
few shortcomings can be overcome within the framework of Public 
Law 15 and we propose to lend our support to that end. 

Therefore it is our firm opinion that the public interest will be 
served by the continued regulation of the insurance business by the 
States. 

Nevertheless, we regard the study being carried on by this subcom- 
mittee as constructive. Because the Constitution vests in Congress 
the regulation of commerce, and because the SEUA decision found 
that insurance is commerce, the Federal power is supreme. 

Congress, in Public Law 15, delegated much of that power to the 
States, but did so conditionally and with specific reservations. It is 
reasonable that Congress should inquire into the manner in which the 
power so delegated has been used and the manner in which the respon- 
sibilities have been discharged. 

Since Congress remains the ultimate judge of the system, the public, 
the States, and the industry should benefit from this study by your 
subcommittee and from a restatement by Congress of the principles 
and objectives which it expects to be attained. 

This will provide guidance to the States and the industry as to the 
type of regulation and conduct which will tend to preserve State regu- 
lation. It may also help discourage any practices which could lead 
to congressional criticism or even to restrictive Federal legislation. 

We therefore welcome the opportunity to express our complete 
support of State regulation and to offer our full cooperation to your 
subcommittee. 

First, I believe it appropriate to comment briefly on the history, 
purposes, and functions of our association. 

The NATIT in effect owes its existence to Public Law 15. Because 
that law conditioned the antitrust exemptions upon regulation by the 
States, new State rating laws were essential. Forms of legislation 
were initially proposed by the then organized groups which, in the 
opinion of leading independent insurance companies, would have put 
heavy shackles on competition. 

This circumstance impelled those companies to band together to 
preserve the right of independence under State regulation. Since they 
needed an authoritative voice in the rating bill deliberations, some 40 
of them, in 1945, got together and launched NATI as a voluntary 
association. In October 1946 the association was chartered as a non- 
profit corporation under the laws of Illinois. 

The independents thus gained representation on the all-industry 
committee which, together with a committee of the National Associa- 
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tion of Insurance Commissioners, was responsible for the drafting of 
the commissioners’ all-industry rating bills. 

It might be asked why, once the original purpose of banding to- 
gether had been accomplished, the founding companies did not dissolve 
their association. 

They were farsighted enough to realize that the inclusion in the 
model rating laws of provisions permitting independent action would 
not automatically assure that the companies could in practice exercise 
those rights. 

Some mechanism would be needed to help provide the independent 
companies with the information and the technical know-how required 
to operate outside a rating bureau. Also, the strength of numbers 
might be needed to resist efforts to obstruct independent action. These 
predictions proved quite accurate. 

As a result, NAII did not disband, but continued and thrived. 

The original 40 member companies of NAIT have now grown to 
299. A membership list is appended as exhibit 1.5 Of these, 162 are 
stock companies, 112 are mutuals, 21 are reciprocals, and 4 are Lloyds 
type insurers. They are located in every part of the United States, 
Today, NAIT is one of the largest insurance trade associations. Al- 
most every conceivable type of business structure and management 
philosophy is represented in NAII’s membership. Most of our com- 
panies are small or medium-sized insurers. 

Their customers are primarily the individual and family-type risks 
rather than the large industrial concerns. 

As emphasized in the association’s bylaws, the bonds which hold 
these companies together are their fervent belief in competition and 
the right to be independent. They believe in competition in all aspects 
of the business including forms, services, methods of distribution, and 
price. They compete vigorously among themselves as well as with 
other segments of the industry. 

NAII’s objectives, as stated in its bylaws, are set forth in a footnote 
to this statement.® 

Each of our 299 member companies, from the very smallest to the 
largest, has 1 vote in setting the policy of our association. In our 
board and standing committees, we provide a fair representation of all 
types and sizes of companies. 

The scope of NAII’s services to its members has broadened con- 
siderably since its organization. It serves as an exponent of the 
independent philosophy before the public, the Federal Government, 
the State insurance commissioners and legislators, and the insurance 
industry. It also serves as an information clearinghouse, keeping 
its members informed of significant developments affecting their 
business. 





5 The exhibits attached to this statement may be found on p. 2174. 

6A. To preserve reasonable competition and thereby to encourage and safeguard initia- 
tive, enterprise, improvement, and development in the insurance industry under such 
reasonable governmental regulations as is essential for the protection of the public; 

B. To favor legislation which is consistent with such objects and purposes and to oppose 
legislation which violates them ; 

C. To cooperate with public officials and legislative bodies to the end that these objects 
and purposes may be made effective ; 

D. To investigate matters of common interest to the membership and to distribute 
information concerning such matters or things ; 

. To provide a forum for the discussion, study, and solution of common problems: 

F. Generally, to protect and further the interests of the insuring public and independent 

companies in every proper way. 
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The independent statistical service, organized as an adjunct to 
NAII, aids members in complying with the complex requirements 
of present-day rate regulation. It collects, audits, compiles, and files 
loss and expense statistics with the proper supervisory authorities on 
behalf of its members and subscribers. 

It has developed statistical plans for the various fire and casualty 
insurance line’ in all States where so authorized. 

NAII also functions as an advisory organization, assisting inde- 
pendent insurers in their own ratemaking he collecting and furnish- 
ing statistics, and by giving advice and recommendations. 

It has been duly examined as an advisory organization, pursuant 
to the State rating laws. A report of NAIC (National Association of 
Insurance Commissioners) convention examination as of December 31, 
1957, is appended to this statement as exhibit 2. 

NAII is not a rating organization. It does not make or file rates 
or forms, and it carefully avoids any action which might tend to 
influence its members toward uniformity in prices, products, or 
methods. Conversely, it encourages healthy initiative and experi- 
mentation. Actually, our companies being as aggressively individual- 
istic as they are, they require no prodding in this respect. 

The term “independent,” as used to denote our members, means a 
company which seeks individually to make some or all of its rates or 
coverages (subject to reasonable Government supervision) as distin- 
guished from those who make rates or coverages in concert. It should 
not be assumed that all companies seek to be independent in order to 
use rates lower than those of the cooperative ratemaking companies. 

While the greater part of the total premiums of NAIT members is 
written at below-bureau levels, some of our companies charge rates 
which — with the bureau manual, and some others, higher than 
manual. 

Situations where rating bureaus have sought to challenge the right 
of an independent company to reduce its rates below the bureau level 
have, of course, attracted the most attention in our business. 

But in the view of our association, every bit as important as the 
right to charge lower rates is the right of a company to make rates 
higher than bureau manual (for extrahazardous business), and the 
right of a company to develop policy coverages and risk classification 
systems which it considers superior to the prevailing pattern. NAII 
has vigorously defended all these rights on many occasions. 

In short, then, by independence we mean both the right to do it 
yourself and the right to be different. 

With this introduction, let me address myself to an analysis of the 
State rating laws and a review of some of the significant develop- 


on thereunder as seen from the independent competitive point 
of view. 


I, REGULATION AND THE PUBLIC INTEREST UNDER THE STATE RATING LAWS 


During the period 1945-48, following enactment of Public Law 15, 
all the then 48 States passed rating legislation of some type covering 
either fire or casualty or both. The State rating laws on the books 


TAutomobile, all coverages; liability other than automobile: glass: : 
marine; burglary, robbery, and theft; fidelity and surety; fire’ and allea ‘lines ae 


practice and professional liability ; homeowners’ policies. 
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as of 1948 and operative since then can be classified in three broad 
categories: 

(1) Those statutes which impose complete uniformity on all com- 
panies as to rates, coverages, and classifications. The Texas casualty 
insurance rating laws and the Massachusetts law governing rates for 
compulsory bodily injury liability insurance are the only existing 
statutes of this type applicable in the fields in which our association 
functions. 

(2) Those statutes under which rate variations between companies 
are authorized but only upon approval of a formal “deviation” from 
the established rates promulgated either by a State commission or by a 
statutory rating bureau. Competition by means of independent com- 
pany rate filings does not exist. 

Louisiana has such laws for both fire and casualty ; North Carolina, 
for fire and automobile insurance; Virginia, for fire and, in practical 
effect, for automobile; and Mississippi, Texas, and the District of 
Columbia, for fire insurance. 

(3) Those statutes which do not require affiliation with rating 
bureaus but authorize competitive independent rate filings. Forty- 
four out of the fifty States—namely, all but Louisiana, Massachusetts, 
Mississippi, North Carolina, Texas, and Virginia—have laws of this 
type applicable generally to the casualty, fire, and inland marine 
insurance fields. 

The six remaining States—those just named—and the District of 
Columbia also have laws of this type covering at least one line of 
insurance.® 

Let me summarize these points in these 11 pages. Our 299 member 
and 71 subscriber companies consist of stocks, mutuals, and reciprocals 
located throughout the United States. Exhibit 1 lists our member 
and affiliated companies, and it is attached to the report. 

And since the good Senator from Tennessee has mentioned a couple 
of our member companies from Tennessee, I might say that I believe 
every fire and casualty company in the State of Tennessee, number- 
ing six, belong to our association. 

We have 18 affiliated companies in Wisconsin, 35 in Illinois, 12 in 
Michigan, 2 in North Dakota—and I believe there are only 2—and 





® Louisiana: Casualty insurance rates made by State insurance commission ; mandatory 
except by deviation. Fire insurance rates made by statutory bureau; mandatory except 
by deviation. Inland marine: Independent filings permitted. 

Massachusetts: Mandatory uniform rates for compulsory automobile bodily injury lia- 
bility coverage. Independent filings permitted for other casualty insurance and for fire 
and inland marine. 

Mississippi: Membership in statutory bureau required of stock fire companies; down- 
ward rate deviations to not require specific approval by insurance commission. Inde 
pontent Ainge permitted for other types of insurers. Inland marine insurance not 
regulated. 

North Carolina: Membership in statutory bureau required of companies writing fire and 
full-line automobile insurance. Independent filings permitted for inland marine insurance 
and for casualty insurance other than automobile. 

‘Texas: Fire insurance rates made by State insurance board: mandatory except by 
deviation. Inland marine insurance: Independent filings authorized; however, such fil- 
ings have never been approved. Motor vehicle insurance: Mandatory uniform rates made 
by State insurance board. Other casualty insurance: Rates filed by companies but, as law 
has been construed, all rates must be uniform. 

Virginia: Membership in statutory bureau required of companies writing fire insurance 
and automobile physical damage insurance; also, all automobile liability insurers must 
join Virginia Automobile Rate Administrative Bureau, and although independent filings 
are authorized, they are so proscribed administratively as to be of no practical value as 
a means of competing. Independent filings are authorized for other casualty insurance, for 
inland marine, and for certain minor categories of fire insurance. 

District of Columbia: Membership in statutory bureau required of fire insurance com- 
panies. Independent filings permitted for casualty and inland marine insurance and for 
certain minor categories of fire insurance. 
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in the State of Wyoming we have 1 fine local company, the Wyoming 
Farm Bureau, and it is affiliated with our organization. 

Most of our members are small- or medium-sized companies. They 
serve primarily the individual- and family-type risks rather than 
the large industrial concerns. 

We also have most of the Farm Bureau insurance companies. Our 
companies are called independents because they seek to make and file 
their rates and coverages directly with the regulatory authorities 
rather than to make them in concert. Independence is the right to 
do it yourself and the right to be different. While we favor State 
regulation we regard your committee’s study as constructive. The 
public, the States, and the insurance industry should benefit by your 
inquiry into the way the delegated regulatory authority has been 
exercised, and by a frank restatement of the principles and objectives 
Congress expects to be attained. 

Senator O’Manonry. May I ask you, Mr. Lemmon, to amplify the 
distinction which you make between deviations and independent 
filings? 

Mr. Lemmon. Deviations legally speaking are those departures 
from the rates of the members and subscribers of rate organization, 
either lower or above. An independent filing is made directly with 
the insurance supervisory authority in the particular State by the 
company together with their supporting information and other rele- 
vant data, and that is an independent filing. 

It is a do-it-yourself deal rather than going through the bureaus. 

Senator O’Manoney. Do I understand that deviation rates go to 
the bureau first ? 

Mr. Lemmon. Goes to the bureau first. They have the right to 
waive the hearing if they so desire, but in filing a deviation the bureau, 
the rating bureau, has a privilege under the statutes to oppose you or 
to waive that. 

Senator O’Manonery. Then the all-industry law requires members 
of the rating bureau, if they desire, to deviate, to file with the rating 
bureau ; is that correct ? 

Mr. Lemmon. That’s right. 

Senator O’Manoney. How is the right authorized of the inde- 
pendent insurance company to file directly with the State insurance 
commission ? 

Mr. Lemmon. It is authorized if a company is neither a member or 
a subscriber to a rating organization, the company then may file, and 
only in that instance file. 

Senator O’Manoney. Is that also provided by the all-industry 
law? 

Mr. Lemmon. That is provided by the all-industry law. 

Senator O’Manoney. Thank you. 

Mr. McHvueun. Mr. Lemmon, you are distinguishing the all-industry 
law in that respect from those five States where membership in the 
rating bureau is required, and then this device of filing independently 
is not permitted ? 

Mr. Lemmon. That is correct, sir. 

Senator Kerauver. Mr. Lemmon, I don’t see where you discuss 
the kind of law that Tennessee has. 

Mr. Lemmon. I discuss that in the statement, Senator. 
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The Tennessee casualty law follows pretty much the all-industry 
pattern. Now, in the operation of the rating law the effect of the 
Tennessee fire rating law is this: While you do not have to be a mem- 
ber or subscriber to the Tennessee Fire Rating Bureau, the effect of 
it is that you do, because you cannot use the rates or the manuals or 
the rules of that organization unless you are either a member or 
subscriber. I mention in my report that I am hopeful that the Ten- 
nessee Legislature will remove that impediment to free competition. 

Senator Kerauver. Yes, I see that you discuss it on page 35 of your 
statement. Thank you, sir. 


A. LAWS PERMITTING INDEPENDENT RATEMAKING 


Mr. Lemmon. (1) In general: Of the 44 States which permit in- 
dependent ratemaking for both casualty and fire insurance, the great 
majority have patterned their laws after the commissioners’ all-in- 
dustry model rating bills. Those bills were drafted by representatives 
of the State departments and the insurance industry for the specific 
rr of providing regulation within the intent of the McCarran 

ct. 

_ The model laws provide that an insurer may itself make rates, or 
it may use the facility of a rating organization to perform that func- 
tion. In either event the rates must (with minor exceptions) be filed 
with the insurance commissioner for approval. Rates filed directly 
by an individual company are called independent filings. 

Specific provision is made for licensing and regulating rating or- 
ganizations. While there is no prohibition on those organizations’ 
imposing limitations as to which companies may qualify for voting 
membership, they cannot deny any company the right to subscribe 
to all or part of their services. Nor can any company be forced to 
become either a member or subsriber. 

Provision is made for such members and subscribers to file devia- 
tions from the bureau rates. The law authorizes the bureau to oppose 
such filings in hearings, and if unsuccessful, to appeal to the courts. 
If a deviation is granted, it is effective for 1 year; this has generally 
been interpreted to mean for only 1 year. 

Deviations should not be confused with independent filings. Bu- 
reaus have no statutory right to be heard in opposition to independent 
filings. (As I shall later show, some bureaus have attempted to assert 
such a right with mixed success.) And once an independent filing 
becomes operative, it remains in effect until withdrawn or amended 
by the filer or revoked by the commissioner. 

These features of the commissioners’ all-industry bills bear specific 
comment : 

(1) They expressly recite that competition shall not be dis- 
couraged, or uniformity or bureau affiliation required; | 

(2) They permit the exercise of company or bureau Judgment 
in ratemaking ; ; ’ 

(3) They open all filings and supporting information to public 
inspection after becoming effective, and permit one company or 
bureau to support its filings with the experience of other com- 
panies and bureaus. 

The guiding standards of these model laws, applicable both to 
independent and bureau filings, are that rates shall not be excessive, 
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inadequate, or unfairly discriminatory. These standards are not 
defined, a fact which has caused some uncertainty and difference of 
opinion as to meaning, and resulting variations in interpretation. 

The rating laws in a few States® do expressly set forth definitions 
which in effect prevent holding a rate to be excessive if reasonable 
competition exists in the area and classification involved. ; 

The laws of several of those same States *® also prevent holding a 
rate inadequate unless it is unreasonably low and its continued use 
would endanger the insurer’s solvency or would destroy competition 
or create a monopoly. 

While even these definitions have not proved completely trouble 
free, they have helped remove some of the doubt that has surrounded 
the administration of the rating laws in other States. 

During the all-industry committee deliberations the drafters were 
understandably somewhat uncertain as to what type or types of rating 
statute would be sufficient to satisfy the requirement that the insurance 
business be regulated by the States, in order for the protective features 
of the McCarran Act to be applicable. 

Out of an abundance of caution, the drafters included the require- 
ment of filing and review of all rates, with but minor exceptions. 

At the time the model bills were presented to the various legisla- 
tures the local interests in several States took the position that it was 
not necessary for the rating laws to provide for routine filing and 
approval of rates, in order to constitute regulation. 

L a consequence, today, under the California fire and casualty- 
rating laws and the Missouri casualty-rating law, neither bureaus nor 
independent companies need file rates for approval. Rates musi, how- 
ever, comply with the statutory standards of not being excessive, inade- 
quate, or unfairly discriminatory, and should the commissioner at 
any time find any rate to be in violation he may prohibit its further use. 

Inder the Idaho casualty-rating law filings need not be made so 
long as the commissioner finds that reasonable competition continues 
to exist. Filings are not required at the present time, because of 
competition. 

The Montana casualty-rating law requires filings by bureaus but 
not by independent companies. 

Fears by some that these nonfiling-type laws would invite rate wars 
on the one hand or rate excesses on the other have not materialized. 
Neither evil has manifested itself under these laws. Competition and 
initiative have flourished, and the greater flexibility permitted has 
served the public interest. 

I quote from an address made on October 31, 1955, by the Honorable 
C. Lawrence Leggett, insurance superintendent of Missouri and then 
president of the National Association of Insurance Commissioners. 

Our operation under the casualty rating act is therefore quite simple. As a 
general proposition, competition in the industry takes care of the excessive rate. 


Even if a company wanted to charge such excessive rate, the availability of 
identical protection from competing companies at a lesser rate will bring it into 
line. 

We can readily determine whether or not the rates charged by a particular 
company are inadequate by an examination of the annual statement of that com- 





* Arizona and California (casualty and fire) ; Missouri (casualty) ; Oklahoma (casualty ; 
can also disapprove if rate is unreasonbly high for insurance provided). 
“California (casualty and fire) ; Missouri and Oklahoma (casualty). 
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pany. If the rates charged produce an income insufficient to sustain the solvency 
of the company we have authority under the statute to correct that situation. 
Our activity, therefore, is confined primarily to the problem of unfair dis- 
crimination between risks. Whenever such a situation is discovered immediate 
steps are taken to correct it. 

Reports on the California law are to the same effect." 

A decided virtue of the nonfiling type of law is that it removes from 
the commissioner the burden of processing literally thousands of 
filings, most of which are routine and minor in scope. _ 

This leaves him free to apply the full resources of his office to giving 
attention to major aspects of the rate picture, and to nonrating matters 
affecting the soundness and solvency of the companies. It also re- 
sults in tremendous savings in expense on the part of both the State 
and the companies. 

Further, the political onus of official approval for every meritorious 
increase is removed. There have been a few occasions under the all- 
industry-type law where commissioners have denied or delayed badly 
needed company or bureau rate increases. 

This action is obviously harmful to the long-range public interest. 
It creates pressure on the companies to withdraw from the market ina 
particular area. It can also seriously jeopardize a small- or medium- 
sized company whose business is concentrated in such an area. 

The nonfiling-type law by freeing insurance management of the re- 
quirement of preparing, presenting, and justifying a filing for each 
proposed change in rates or rules better enables them to respond 
quickly to the ever-changing trends and forces which affect their 
business. It also stimulates the exercise of ingenuity and imagina- 
tion in the development of and testing of new ideas and methods for 
better serving the public needs. 

It is perhaps only natural that some of the supervisory officials who 
administer the all-industry laws have felt it their responsibility to de- 
mand detailed and sometimes voluminous data to support every aspect 
of the filing. This attitude may at times reflect uncdetainty te those 
officials as to the measure of their duty under those laws, and as to the 
concept of “regulation” within the intent of the McCarran Act. 

Our association does not believe that the McCarran Act or the all- 
industry rating laws charge the regulator with the duty of laboriously 
scrutinizing and evaluating each exercise of company managerial 
judgment. 

In fact, such efforts are more likely to defeat than fulfill the objec- 
tives of those laws. We believe the public interest is better served 
where the standards prescribed by the rating laws are treated as outer 
boundaries of a relatively broad area for the interplay of healthy com- 
petition and experimentation. 


%In a speech on November 10, 1953, F. Britton McConnell (then vice president of 
Pacific Employers Insurance Co., Los Angeles, and later insurance commissioner of Cali- 
fornia) reviewed the operations of the California rating laws and included these comments: 

“T said that the California law has proved to be in the public interest generally, as well 
as insurance buyers, producers, and insurers. 


* * * * a 7 a 
‘®Wxperience has now shown that the effect of the California statute has been to 
encourage fair discrimination and competition on a sound financial basis. 
* * * . 7 * s 
“It should be particularly noted here that rating and advisory organizations, as well 
as insurers acting independently, are governed by the standards and definitions under 


discussion. These provisions of the California law have protected the public interest 
and the interests of buyers and sellers of insurance.” 





ao yo & 


5 


sf 


e- 
id. 
ir 
a- 
or 
10 
ct 
he 
ll- 


al 


C- 


7ell 
der 
rest 





THE INSURANCE INDUSTRY 1207 


This philosophy was summed up cogently by the Honorable Arch 
E. Northington, former insurance commissioner of Tennessee and 
president of the National Association of Insurance Commissioners, in 
a speech on November 24, 1958, as follows: 


It is the responsibility of the commissioner to ascertain the solvency of com- 
panies operating in his State; to provide for fair treatment of policyholders and 
claimants; to do nothing which will impair competition, once the public is pro- 
tected from abuse. 

There is always a tendency even among the best of public servants—an under- 
standable one, surely—to be too much with us late and soon, as the poets might 
phrase it. I believe one of the most difficult responsibilities of a State commis- 
sioner is to develop some sixth sense—some quiet inner voice that will tell us: 
“You have done your duty in the public interest, now get your blankety-blank 
nose out of the tent.” 


In the footnotes ** I have quoted some additional examples of the 
same sort of thinking by other commissioners. 

In general it can be stated that both the all-industry laws and the 
nonfiling Jaws when properly construed provide a good framework 
for regulation within the spirit of the McCarran Act. It can also be 
stated that most insurance commissioners have endeavored to exercise 
judiciously their powers under these laws. 

Mr. McHvucnu. Mr. Lemmon, is it your view that the public has 
profited most by the type of State regulatory statute in the nonfiling- 
type State ? 

Mr. Lemmon. We believe that to be true, sir. 

Let me now turn to a more detailed discussion of our experience 
in the States where these laws are operative. 

I shall refer to the casualty-insurance field and then the fire- and 
multiple-line fields. 

(2) Casualty insurance field: The types of business commonly 
written by casualty insurance companies can be grouped as follows: 
Workmen’s compensation; fidelity and surety; motor vehicle; other 
casualty such as general liability, burglary, and so forth. 

While a number of our companies write workmen’s compensation 
insurance, our association does not operate or provide services in that 
line, and therefore none of my comments here will have reference to it. 

We do provide services for our companies in the other lines. Since 
automobile insurance is our biggest field of interest, my comments 
will deal with it primarily. 

In 1947, the automobile liability insurance premiums of our mem- 
bers and subscribers represented approximately 37.4 percent of the 
total written countrywide. Another 49.1 percent of the total was 
written by members and subscribers of the national casualty rating 


%2In October 1957, Hon. Joseph Navarre, former insurance commissioner of Michigan 
and president of the NAIC stated: 

“What, then, should be our attitude in reviewing each new plan, proposal, or filing that 
is submitted to us by the companies? ‘To safeguard our trust, we must always provide 
; — where individual imagination and initiative can function effectively in the public 
nterest. 

“When company soundness and solvency are not in question, and the bounds of the 
statutory ratemaking standards have been observed, we must be willing to permit man- 
agement to test out new ideas and concepts in the marketplace. For healthy experimen- 
tation and competition in prices, methods, and products is as essential to progress in our 
business as in any other segment of the great American economy.” 

The same year Hon. Paul Hammel, insurance commissioner of Nevada, and now presi- 
dent of the NAIC observed : 

“T am going to be quite candid and say to you as an insurance commissioner that if I 
had the wisdom of Solomon, the integrity of Lincoln and 50 times my present budget and 
staff, I could not do as good a job regulating insurance in the public interest as true. 
honest and open competition can.” 
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bureaus ** and the remaining 13.5 percent by companies not affiliated 
with us or with those bureaus. 

In the same year, our companies’ automobile physical damage pre- 
miums amounted to 34.8 percent of the total countrywide, those of 
NAUA (National Automobile Underwriters Association) companies 
represented about 47.4 percent and those of nonafliliated companies 
about 17.8 percent. 

Senator O’Manoney. Is the National Automobile Underwriters 
Association a voluntary trade association ? 

Mr. Lemmon. It is a rating bureau for automobile physical dam- 
age line, Senator. 

Senator O’Manonry. It isa rating bureau ? 

Mr. Lemmon. Yes, sir. 

Senator O’Manoney. So it is an official bureau? 

Mr. Lemmon. It is an official rating bureau. 

Attached as exhibits 3 to 6 are four charts showing total premiums 
written by NAII companies in all lines of insurance, and the dis- 
tribution of automobile and other casualty insurance premiums by 
classes of insurers within the industry. 

Automobile insurance rates are intensely competitive. The car- 
insuring public in almost all States is free to shop around for auto- 
mobile insurance. The range in prices is considerable. For exam- 
ple, a difference in price of up to 30 percentage points on a scale of 
100 is often available. 

Competition is present in all the elements of automobile insurance 
rates, including territories, classification plans, age groups, price 
groups, and excess-limits tables. 

Most of these factors require the exercise of judgment, and there is 
a considerable variance among those in use by bureaus and independ- 
ents. 

As to automobile insurance coverage, the two principal rating 
bureaus have for several decades been cooperating in a “standard pro- 
visions program.” This program has produced a series of broad cover 
forms, many of which increase either the scope of the coverage or the 
convenience of the form, or both. 

Some of these improvements were self-initiated by the bureau forms 
committee. Many others were initiated as a result of competitive 

ressure, and were designed to match or surpass coverage innovations 
introduced in independent policies. 

Among the many new coverages or coverage improvements that 
have been pioneered on an individual company basis, and later adopted 
wholly or in substance by the bureau, are passenger medical payments 
insurance and uninsured motorist coverage. Also, a large number 
of the present liberal features of the family auto policy trace their 
parenthood to independent companies. 

Independent insurers, too, have inaugurated many features now 
found in bureau classification plans. 

These include classifications based on distance, special rates for 
farm risks, and discounts for graduates of high school driver education 
programs, for female drivers under 25, and for married drivers 
under 25. 





‘ 337The National Bureau of Casualty Underwriters and the Mutual Insurance Rating 
ureau. 
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The record of the automobile insurance business under the all-indus- 
try and nonfiling-type rating laws can thus be characterized as vigor- 
ously competitive. A similar condition with less extreme ranges exists 
in the rest of the casualty insurance lines. 

The great virtue of these laws is that by permitting independent 
action they have encouraged healthy initiative and experimentation 
by those companies who have their own ideas about the product to be 
sold and about the way to price and market it. 

These insurers have been able to test out, on an individual company 
basis, ideas which the rating or forms committees of bureaus may con- 
sider too bold to be undertaken at one sweep by several hundred com- 
panies. When the ideas have proved meritorious in practice, many 
have been then adopted by the industry generally. 

It is to the everlasting credit of the great majority of insurance 
departments that an environment conducive to such progress in the 
casualty field has been maintained. 

This is truly regulation in the public interest, in our opinion. 

To the credit of the rating organizations serving the automobile and 
general casualty fields it must also be stated that they have not made 
a practice of opposing independent action. 

Generally speaking, they have confined themselves to the functions 
which the rating laws contemplate; namely, development and filing 
of rates and policy forms on behalf of their members and subscribers. 

I should also mention that independent companies that. desire to 
do so have been able to purchase bureau rate manuals from these 
bureaus. This procedure has been of benefit both to the industry 
and the insurance departments. 

I don’t mean to imply that all has been harmonious between the 
thinking of bureau companies and the independents in the casualty 
business. Strong differences in outlook toward competition exist. 

Many prominent persons in the ranks of certain bureaus and pro- 
ducer groups still believe that all prices, products, and risk classifica- 
tions should be uniform. “Reasonable competition” to them means 
only competition as to services, or by refund of dividends. 

This type of thinking was exemplified in the remarks in a speech 
made in 1956 by an influential executive of a large member company 
of the Mutual Insurance Rating Bureau. That speaker complained 
that hopes that sound and effective regulation would spring from 
the all-industry rating laws had not been realized, and cited as one 
example the fact that: 


In the field of automobile liability insurance uniformity of classification does 
not the same as and not compatible with that used by the bureau companies. 

Thus it is not possible to combine automobile experience in ways which are of 
not the seame as and not compatible with that used by the bureau companies. 

Thus it is not possible to combine automobile experience in which ways are of 
maximum value to the ratemaker. The policy forms in use by the various 
companies are not uniform and in recent months we have seen one of the 
large so-called independents simply appropriate policy language devised after 
many months of hard work by bureau committees and alter it to the extent 
necessary to give the company’s salesmen several ‘talking points” in favor of 
its form. We have seen department after department grant approval of this 
form without, so far as apparent, asking for any explanation or justification 
for the changes. Only a remarkable degree of self-restraint on the part of 
bureau companies prevented a destructive “coverage war” from flaming. 


That speaker reflected an attitude that is all too prevalent in some 
bureau circles. It is the theory that bureau rates, coverages, and 
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classifications are the “norm” or “shibboleth” to which all independent 
filings shall be beholden. Those who seek to follow a course of action 
which happens to differ in any particular from this pattern must 
laboriously justify each so-called variation. 

Senator O’Manoney. Please identify the speaker, will you, Mr. 
Lemmon ? 

Mr. Lemmon. That statement was made by Mr. Franklin Marryott, 
general counsel of the Liberty Mutual Insurance Co. of Boston. 

Senator O’Manoney. That was made in 1956? 

Mr. Lemmon. I believe that is correct, in November 1956. This is 
tantamount to requiring American Motors or Studebaker to file with 
some supervisory authority elaborate documentary evidence, sup- 
ported by engineering surveys, to justify in advance every particular 
in which they propose their automobiles, replacement parts, and the 
prices therefor shall vary from General Motors’ products. I doubt 
if that requirement would be any more conducive to progress in the 
auto manufacturing industry than in the insurance business. 

The speaker quoted made the charge that certain independents had 
appropriated policy language produced by bureau committees. 

He failed to mention that a large number of the features of the 
policy forms in question had been previously pioneered by independ- 
ent companies, including the very one he now excoriates. 

This shows the utter futility of trying to set up the work product 
of any company or group in our business as sacrosanct or of trying to 
assert a property right in publicly filed material. 

Few ideas or systems are entirely new; most have borrowed heavily 
from many sources. Their uninhibited interchange is essential to 
progress. 

Nevertheless, the theory of superiority of the bureau methods and 
products has not failed to influence the attitudes of some insurance 
departmentment personnel. One of the arguments used to persuade 
them is the suggestion that by requiring the companies generally to 
conform to the bureau pattern the regulator can greatly simplify his 
administrative job. He will not be beset with a number of different 
rates and coverages to consider on their individual merits, it is as- 
serted. . 

We on the other hand frequently have pointed out that for the 
insurance departments to take this supposedly easy way out is a 
disservice to the public and an abdication of the solemn regulatory 
responsibilities entrusted to the States by Congress. ; ; 

It is a reversion to the very practices Congress admonished against 
in the House Judiciary report accompanying the McCarran Act. 

This bugaboo of conforming to the bureau yardstick has at times 
proved burdensome and vexing to independent-minded companies, 
and has completely frustrated some efforts at healthy experimenta- 
tion. . wie 

Mr. McHveu. Mr. Lemmon, in your opinion has this view that the 
bureau rates and forms should have certain preferential treatment 
been accepted in the thinking of a number of State insurance depart- 
ments ? , 

Mr. Lemmon. How did you start your question 

Mr. McHven. In your opinion has this view—that bureau rates, 
practices, and forms should have certain preferential treatment -_ 
that the independents who are deviating from it should have a specia 
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burden on them to justify their deviation—prevailed in some of the 
State insurance departments ? 

Mr. Lemmon. In a few of the departments, that idea has prevailed, 
but not generally. Iam talking about the casualty field at this point. 
Now a different situation perhaps exists in the fire matter, which I 
shall come to later. 

Mr. McHueu. Would you say with reference to the fire insurance 
field that there has been evidence that this view has prevailed in a 
number of State insurance departments ? 

Mr. Lemmon. Ina number of States; that is correct, sir. 

Mr. McHuen. And that has been more manifest in the fire field and 
in casualty ? 

Mr. Lemmon. Indeed. It still exists in certain States. However, 
in the casualty field it has not prevented the overall picture in the 
vast majority of States from being one of vigorous competition, and 
healthy progress. 

In the main, then, those provisons in the all-industry bills designed 
to foster competition have really worked that way in the casualty 
field. Most important, companies which desire to be different and 
are not satisfied with the relatively cumbersome deviation procedure 
have been able to make independent filings without fear of obstruc- 
tive action by the bureaus. As I shall point out, this is not the case 
in the fire field. 


Our Nsom under the all-industry casualty rating laws can 
therefore be summarized this way : 


(1) They provide a good mechanism for regulation within the 
intent of the McCarran Act; 


(2) Certain of their procedural burdens appear unnecessary 
and deserve simplification ; 

(3) The experience with these laws in the casualty field has 
been generally favorable, which is attributable to (a) judicious 
administration by most regulators, (6) the vigorous efforts of 
the independents, and (c) the fact that the major casualty bu- 
reaus have generally not sought to formally oppose independent 
action ; 

(4) The laws have not, however, foreclosed attempts to impose 
uniformity and stifle competition, and constant vigilance is there- 
fore required to keep the principles of freedom of action alive. 

In short, we are successfully competing in the casualty-insurance 
business despite occasional difficulties. 

(3) Fire and multiple line insurance: In turning to the field of fire 
insurance and related lines, we see a somewhat different picture. Com- 
petition does exist, but the stream is much narrower. 

While there have been some perceptible inroads in the fire insurance 
market our companies are still comparatively small factors. In 1957 
the member and subscriber companies reporting fire statistics to our 
association accounted for only about 3.6 percent of the countrywide 
premiums on fire and allied lines. They wrote approximately $91 


million of premiums against about $1,777 million written by those 
companies reporting statistics to the National Board of Fire Under- 
writers. Another $348 million was written by the companies report- 
ing to the Mutual Insurance Advisory Association, and $286 million 
by the Associated Factory Mutual Fire Insurance Cos. 
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These figures are cited to show the general market distribution. 
They do not necessarily reflect the percentage of countrywide fire busi- 
ness written at lower than bureau rates. 

However, since most of the companies reporting statistics to us sell 
at deviated rates, or independent rates, and most of those reporting 
to the national board sell at bureau rates, these figures lend some gen- 
eral support to what all in the industry concede to be a fact; namely, 
that the great preponderance of te babints is written at uniform 
rates promulgated by local fire-rating bureaus. 

The results of the questionnaires sent by your committee to the 
several States will undoubtedly produce more precise figures on this 
point. 

There are a number of reasons for the small volume written at 
competitive rates in this field. Some have no direct connection with 
the subject of your inquiry. 

One reason that bears mention, though, is the well-known tie-in 
practice of some lending and financial institutions of so framing the 
qualifications for companies whose fire insurance policies will be 
acceptable as to exclude non-Board companies. 

Although the stirring of interest by the Antitrust Division in this 
question a few years ago had the effect of temporarily discouraging 
some of these practices, they still go on today. 

Another major factor is the host of procedural obstacles that have 
cropped up in the path of companies seeking to differ in fire rates, 
forms, and classifications. 

The all-industry type fire rating law, like the casualty rating law, 
expressly gives each such company the right to elect either to remain 
wholly within a rating bureau and file for a deviation, or to make some 
or all its rates independently. 

As noted, in the casualty field the independent route is widely used. 
But with few exceptions, the door to independent ratemaking in the 
major classes of fire business has long remained closed, even in the all- 
industry States. The only practical route open to the average in- 
surer—and especially the small company—has been to affiliate with 
the local fire rating bureaus for all major classes of business and file 
for a deviation. 

Senator O’Manonery. May I interrupt you at this point, Mr. 
Lemmon ? 

Mr. Lemmon. Yes, sir. 

Senator O’Manoney. To ask you to amplify your statement at the 
beginning of page 25 about the practice of some lending and financial 
institutions “of so framing the qualifications for companies” who wish 
to borrow money to make their policies acceptable as to exclude non- 
Board companies. What sort of lending institutions are you re- 
ferring to? 

Mr. Lemmon. I am referring primarily there to mortgage loan 
companies in the fire business, making loans on dwellings and on 
property. The Justice Department started some investigations, I 
believe on the west coast, that had some very good results for a short 
time at least. But there is hardly a week passes that we don’t receive 
letters from some of our companies and others where lending insti- 
tutions, mortgage loan companies are refusing to accept our member 
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companies’ policies even though those companies meet the financial 
requirements of the States, and oftentimes are very large companies. 

Senator O’Manonry. Why do they do that? 

Mr. Lemmon. I can only surmise, Senator, that most of these mort- 
gage loan companies have tie-ins as insurance agents or some connec- 
tion of that sort, and they want to place this business. 

Senator O’Manoney. Proceed. 

Mr. Lemmon. A number of the local fire rating bureaus and their 
members have undertaken to perpetuate this situation. They have 
vigorously resisted attempts at independent action by companies in 
the major classes of fire business. ) 

As an illustration, between 1945 and the mid-1950’s the attempts 
of several individual companies to use installment premium payment 
plans met with vigorous opposition from the rating bureau com- 

anies or their producers in at least 15 States, including those with 
both all-industry laws and mandatory bureau statutes. 

In these plans the companies proposed to permit insureds who did 
not wish to pay the full 3- or 5-year fire premium in a lump sum 
the option of paying in installments through insurance company 
financing. This would enable such policyholders to save money by 
taking advantage of the premium discount for the longer term. 

This plan was first offered to the local bureaus and their regional 
associations in an effort to get them to adopt it for the insurance in- 
dustry asa whole. They refused. 

The plan was then filed independently in various States, and was 
met in most places with heated opposition by the local bureaus, bureau 
members and their producers. Scores of formal hearings and bitter 
court fights transpired before the right to use this plan to save policy- 
holders money was finally approved. 

It is of course now used widely by bureau and independent com- 
panies alike. 

Another example on the same order was the resistance initially 
encountered in the pioneering of the annual renewal fire policy. In- 
augurated some years ago by several independent companies, this plan, 
too, was designed to ease the policyholder’s burden of having to pay 
ina lump sum the entire premium for a 5-year-term fire policy. (That 
premium was the equivalent of four annual premiums..) It permitted 
the policyholder to obtain the coverage on an annual renewal basis, 
at_a 20-percent discount from the rate for a 1-year policy. While 
resistance lessened as the trend for installment premiums developed: 
those inaugurating it encountered many obstacles over a period of 
years. 

The deviation route has not been an easy one, either. Numerically 
speaking, it may well be that the majority of deviation applications 
in all-industry States are approved without a ripple of bureau 
opposition. 

Many deviations, of course, consist. solely of minor rule changes, 
form modifications, or rate variances on narrow, specialized types of 
business. However, the essential question is whether, as to the classes 
of fire business that really count, the deviation route has been reason- 
ably available as a means of healthy competition. 


Unfortunately, this is precisely where the most resistance has been 
encountered. 
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Our association has not made it a practice to systematically keep 
a record of instances where deviations have been opposed. But I can 
cite some examples of situations which specifically came to our 
attention. 

Mr. McHvueu. Mr. Lemmon, may I interrupt you at this point? 

Mr. Lemmon. Yes, sir. 

Mr. McHveu. You are familiar: I assume, with the study made by 
Mr. Joel P. Derwin and Irwin Seltzer, in the University of Pennsyl- 
vania Law Review, entitled, “Insurance Industry and He Study of 
Regulated Competition,” in which as a result of a questionnaire sent 
to the various State insurance departments these gentlemen concluded 
that the amount of deviation was on the increase, that a great number 
of additional deviations were being filed and were being allowed by 
the States. Would that suggest to you that this pattern of certain 
bureau opposition described earlier by the Insurance Co, of North 
America and today by yourself is now on the wane? 

Mr. Lemmon. I wouldn’t so describe it as being on the wane. In 
the classifications, as I stated, that really count, in the business that 
really counts, it is the competition that is on the wane. 

We are having extreme difficulties. Now no objections or slight 
objects are raised to these minor deviations on rate insurance or some- 
thing like that, but those are frivolous things or fringes that really 
don’t count in this business generally. 

Mr. McHveu. In other words, measuring this quantitatively, doesn’t 
it in your opinion give an accurate reflection of what the real picture 
in the industry is? 

Mr. Lemmon. I think so, sir, very definitely so. 

Starting in 1947, one competitive minded company sought to devi- 
ate downward in a number of States including all-industry States on 
fire and extended coverage for the dwelling classes (that is, homes, 
apartments, and hotels) and some other classes of business. 

Its requests were based on demonstrable savings in the expense 
factor of the rate. 

In the ensuing 12 years that company was subjected to a long suc- 
cession of contested hearings and court proceedings at the hands of 
the fire bureau companies and their producers. In most instances the 
deviations were upheld. In at least one case, instead of approving 
the deviation the commissioner reduced the general rate level. 

In the fall of 1956 five small companies, several of them NAII 
members, received notices that their applications for renewal of ex- 
isting fire deviations in Arkansas were being disapproved. The orders 
of disapproval contained this statement : 

Rates, of necessity, are based upon the average of all insurance companies, 
losswise and expensewise. Rates are made to develop a reasonable underwriting 
profit to which insurance companies are entitled by law. Only by the average 
experience of all the companies is it possible for any single company to measure 
its own experience. 

NAII jointed one of its companies in seeking a hearing before the 
department. 

enator Kefauver, that happened to be Mr. Gentry’s company. 
We pointed out that on the basis of the theory expressed in the order, 
no company could ever deviate on any basis. Four of the companies 
involved made no further effort to reinstate their deviations, but the 
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one company pursued the matter and was permitted to continue devi- 
ating. 

Sany in 1957, the Kentucky Insurance Department issued a blanket 
order under which all deviations were canceled and those desiring 
to continue to deviate were told to reapply. 

Mr. McHvueu. You are speaking now of casualty insurance or fire? 

Mr. Lemmon. I am speaking now of fire, and this shows the pattern 
to which you directed a question a while ago I believe. 

The order contained this sentence: 

It appears more realistic that savings effected by individual companies should 
be returned to the policyholder, if desired by said company, on a participating 
or dividend basis after such savings have been established, rather than on a 
discounted rate based on anticipated savings which may never materialize. 

Again there were hearings. Some companies successfully rees- 
tablished their deviations; others did not. One of our companies had 
an extensive series of meetings and hearings with the department 
for a year following and was then turned down. 

A court has now reversed the department and the matter is now 
on appeal from that decision. 

That is a small Indiana company. 

Mr. McHvueu. Mr. Lemmon, what is your view about this observa- 
tion made by the Kentucky department that savings can be accom- 
plished just as easily and therefore competition advanced by means 
of refunding to policyholders through dividends ? 

Mr. Lemmon. In my judgment, that is a very ineffective way of 
affording competition. It affords little or no inducement for price 
competition. 

The life insurance business is a good example. The mutual com- 
panies pay dividends, have a higher rate than the companies that 
don’t pay a dividend, and I think that would follow in the casualty 
business. 

This order was put out solely for the purpose in my judgment, 
and as I shall cite some other instances later, to have absolute uni- 
formity in price, and many companies don’t have charter powers to 
pay dividends. 

That same argument was used in Texas. Out of our 88 companies 
doing business then in Texas only 15 had charter rights to pay divi- 
dends, so the remaining 60 had no ways unless they amended the 
charters to go that route, and companies operating through the 
American agency system just don’t choose that route generally. 

Mr. McHveu. Isn’t it true that there are additional expenses in- 
curred by companies that are required to proceed by means of the 
dividend route? 

Mr. Lemmon. It is certainly more exepnsive on the companies to 
keep the bookkeeping transaction. And on page 47 I treat this divi- 
dend argument at quite a length. And there is one thing about it. 
You always have your money up on deposit with the insurance com- 


pany. 

You never get that deposit back until the end of the year when 
you renew it. You have got to put the deposit back up. So as a 
matter of fact it remains on deposit. There are many other aspects 
in addition to the expense of handling it which makes it cumber- 
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some and an ineffective tool for competition, as it so well demon- 
strated in those mandatory rate States. 

Mr. McHveu. Would it be accurate to describe this as a device 
by which your Government agency decides to substitute its judg- 
ment for that of business as to the best method of conducting its 
business in effecting savings for its policyholders ? 

Mr. Lemmon. That is much better stated than I could state it. I 
certainly agree. 

Later in 1957, the Florida Insurance Department suddenly ter- 
minated the fire deviations of 30 small companies including NAII 
members. 

And others were later canceled. Many were deviations of long 
standing. A hearing was held, in which we participated. Again 
we were confronted with arguments which if carried to their logical 
conclusion would render most deviations impossible. 

After a full discussion and presentation of the other side of the 
question, most of the companies were able to reestablish their 
deviations. 

In these and other instances where deviations have been challenged, 
those companies which are able to justify their deviations on the 
basis of a lower-than-bureau expense factor have had much less dif- 
ficulty in obtaining the deviations than those companies seeking to 
rely on other grounds, such as better loss experience. But in the 
explantory memorandum accompanying the all-industry rating laws 
the drafters expressly recognized that factors other than expense 
differentials might be grounds for deviation, providing the results 
meet the rating standards of those laws. 

Our association has supported this proposition. To hold other- 
wise would put many companies—especially small companies—in a 
position where they could never compete with those companies rate- 
wise which operate on a lower expense factor because of size or mer- 
chandising methods. 

In the States mentioned above, the argument was advanced that the 
premium volume of each of the companies within the State was not 
large enough to provide a credible basis for deviating on its loss ex- 
perience alone. 

This argument might be more persusasive if the bureaus were simi- 

larly required to justify each rate for each risk classification in each 
of their filings with a volume of past experience meeting the same 
credibility criteria. But they are not. 
_ Large portions of bureau filings have little more than informed 
judgment to support them. Why then, should not informed judg- 
ment of financially sound, competently managed individual companies 
be given credence ? 

I know of small companies which for many years have been op- 
erating profitably at deviated fire rates, whose annual volume country- 
wide has never approached some of the astronomical amounts we hear 
tossed around as_ minimum credibility figures. Like the bumblebee, 
who bafiles the scientists by flying, these companies go on year after 
year making a profit. , 

The foregoing are examples of some of the headaches involved 
in the deviation route. These ‘and other reasons have led certain com- 
panies in recent years to endeavor to exercise—for dwelling fire in- 
surance business—the independent ratemaking privilege preserved 
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under the all-industry type laws. This they felt would eliminate 
the possibility of having the rating bureau as an adverse party 
when a rate reduction is attempted. 

The first significant attempt was made in New York in December 
1953 by Insurance Co. of North America. It notified fire rating bu- 
reaus in several States that it was withdrawing its subscribership for 
certain classes of dwelling fire business. It then made independent 
rate filings for that business. 

The New York Fire Insurance Rating Organization opposed the 
filings in department hearings. 

Mr. Epes in his testimony on yesterday told you of North Amer- 
ica’s ultimate victory in that case. 

One of the bureau’s assertions was that if North America withdrew 
its subscribership for the dwelling fire classes, it must also withdraw 
for the commercial fire classes. In short it must be “all in or all out” 
of the bureau. 

Had this theory prevailed, it would in effect have kept the door 
closed to independent ratemaking for any major classes of fire busi- 
ness. A single company can as a practical matter make its rates in- 
dividually on dwelling fire business. But for reasons I won’t stop to 
elaborate, no company thus far has found it economically and com- 
petitively worth while to do its own rating of commercial and indus- 
trial fire business independently of a bureau. 

Thus, what North America sought to do was to use bureau services 
on commercial fire business, where it found those services economically 
valuable, but to use its own ratemaking facilities for dwelling busi- 
ness, where it was capable of operating independently. 

The New York department properly ruled in favor of North Amer- 
ica. Its decision took note of the plain wording of the New York 
rating laws (essentially all industry) which entitle a company to sub- 
scribe to a bureau’s services for “any kind of insurance or subdivision 
or class of risk or a part or combination thereof * * *. 

It also was mindful of the intent of the McCarran Act to foster 
competition. The department was sustained by the highest New 
York court, and an attempt by the rating bureau to obtain review in 
the U.S. Supreme Court was defeated. 

Shortly after commencement of this New York controversy, the 
Pacific Fire Rating Bureau (PFRB) also launched an attempt to 
block independent action by North American and Fire Insurance Ex- 
change of Los Angeles, one of our subscribers. 

PFRB filed with the Arizona, Nevada, and Utah departments a 
proposed new membership rule which would in practical effect leave 
to the whim of the bureau governing board each question of whether 
acompany could be a partial subscriber as to a major class of business. 

Department proceedings were held in all three States. The matter 
went up on appeal in Arizona. Our association filed amicus curiae 
briefs in all the proceedings. In February 1958 the Supreme Court 
of that State soundly voided the proposed bureau rule on the grounds 
that it deprived companies of a plain statutory right of partial sub- 
seribership. 

The New York and Arizona holdings are landmark cases in the 
history of State regulation of the fire insurance business. They are 
important not only for upholding the right of independent action, 
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but also for recognizing the proper role and function of the rating 
bureau mechanism in the insurance regulatory picture. 

The bureau’s views on the purpose of the rating laws and its con- 
cept of its own status thereunder are clearly revealed in characteris. 
tic passages of its brief before the Nevada department, which are 
quoted in my footnotes. 

There PFRB started by implying that in enacting Public Law 15 
and the all industry bills Congress and the States had no interest in 
fostering competition, but only in legalizing price fixing in concert, 

And this comes as a very interesting statement after the chairman’s 
very succinct statement on yesterday, and I would invite his attenion 
to the footnote. 

It then pictured itself as a quasi-official agency charged by the 
legislature with the duty of assisting the commissioner in administer- 
ing the rating statute, by advising him which deviation proposals are 
“improper.” According to PFRB, if individual companies were per- 
mitted an unrestricted right of filing independently and subscribing 
partially, this scrutiny by the bureau of the companies’ rate proposals 
could be wholly avoided. 

PFRB further implied that the insurance commissioner had no 
authority to substitute his opinions for the opinions of bureau manage- 
ment in prescribing qualifications for subscribership.** 


% At pp. 5 and 6 of that brief, PF RB alleged: 

“Everyone who is familiar with the sequence of events commencing with the SEUA case 
and culminating in the enactment of Nevada’s rate law, is well aware that Public Law 15 
was not enacted by Congress, and the all-industry bill was not enacted by the several States, 
in order to ‘faster competition in the insurance industry.’ 

“After the SEUA decision, the Federal antitrust laws became applicable to the insurance 
business and were quite sufficient to foster all necessary competition in the insurance indus 
try just as they have done and are doing in other segments of American economic life. 
Public Law 15 was enacted by Congress peachy to permit insurance regulation to remain 
under the control of the States. The all-industry bill was drafted, recommended 7 NAIC, 
and passed by State legislatures in order to legalize pricefixing or ratemaking by insurers 
acting in concert through rating bureaus, under State regulation. This is a matter of com- 
mon knowledge. It is succinctly stated in a document of the Federal Trade Commission: 

“*The rate regulatory bills for fire, marine and inland marine, and casualty and surety 
insurance were designed primarily to permit the continuation of concerted action in the 
making of rates under State supervision (memorandum for the Commission by its assistant 
general counsel, April 1950, p. 14.)’ 

“See also 1946 Proceedings NAIC, p. 366. 

“A means for such cooperative action was provided in the form of licensed rating organ- 
izations. These are a natural focal point for the cooperative action necessary to the 
assembling and evaluation of data. This is no mere statistical task, and the exercise of 
informed podement is necessary. 

“The statute contemplated that a duty to exercise that kind of judgment was imposed 
on the licensed rating organization. Not only must it be prepared to support its own 
filings, but it must review proposals for changes made by its members and subscribers to 
ascertain whether such proposals are proper. The minority appeal and the deviation pro- 
visions are obviously placed in the statute because it is contemplated that the experienced 
body (the rating organization) should exercise its judgment and advise the commissioner 
if it considers the proposals to be improper. This is a public interest duty imposed on the 
rating organization to assist the commissioner in Se the statute. 

“There would be no purpose in these statutory provisions if it were not contemplated 
that the rating bureau would scrutinize the rating proposals of its members and subscribers 
and exercise an initial judgment as to statutory compliance. 

“The job of the commissioner would certainly be more onerous if he were not provided 
with the results of that initial exercise of judgment to assist him in administration of the 
statutory standards.” 

At p. 7 it went on: 

“If unrestricted partial subscribership is permitted it is clear that scrutiny by PFRB 
of rate proposals can be wholly avoided, and the purpose of the deviation sections entirely 
frustrated. The commissioner will thus lose the assistance of such scrutiny. * * * 

“PFRB must precees on the assumption that the legislature found the performance of 
its functions to be in the public interest, and that it has a duty to draft its rules in such 
a manner as to enable it to perform those functions.” 

At pp. 11—13 it likened itself to a public utility and then attempted to give quasi-official 
status to its subscribership rule by i at p. 14: 

‘“‘When a rule promulgated by a public utility (or rating organization) is attacked before 
a regulatory commission or a court as unreasonable or improper, there is a legal presump- 
tion that the rule is valid and reasonable. The burden of proving the unreasonableness of 
the rule is upon him who attacks it. 

“It is clear that administrative authorty does not permit the agency to substitute its 
own opinions for those of the ma ement of the utility, or to grant or withhold approval 
of utility regulations or actions at pleasure.” 
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That appears to be their philosophy. 

Mr. McHueu. Does that view seem to prevail with other rating 
bureaus throughout the country? 

Mr. Lemmon. That view is paramount I should say in their whole 
thinking and in their whole philosophy. «s&s 

In reply, our amicus brief and the briefs of the companies involved 
cited the expressed intent of Congress that competitive rates on a 
sound financial basis are in the public interest. 

Our brief also asserted : 

There is no merit in the contention that the bureau is created by statute 
to assist the insurance commissioner in the making of rates. The bureau is 
simply a private organization which has by the grace of the rating statute been 
authorized to make rates in concert for its members and subscribers. It is 
subject to strict licensing requirements and supervision by the insurance com- 
missioner. Its rates have no more Official status than those of an independent 
insurer. 

I should point out that the question of assessments for bureau 
services wasn’t at issue in either the New York or the western cases. 
In each cae the individual companies were willing to pay reasonable 
assessments for the bureau services they were seeking to use. 

Mr. McHueu. Mr. Lemmon, before you leave this point, do you 
think that many rating bureaus throughout the country have in fact 
scrutinized the rates filed by their members? Have they in fact been 
used by the State insurance departments as a device for auditing 
rates ? 

Mr. Lemmon. Certainly the bureaus have a statutory right of course 
to review the deviating rates of members and subscribers, and we 
don’t question that legal right. 

We do question their right to oppose an independent filing. We 
do not believe that they should gang up on us with a bunch of com- 
panies to oppose some little company or a big company in an inde- 
pendent filing which they have done on occasions. 

Mr. McHven. Do these various State statutes specifically clothe 
the rating bureau with the authority to make this kind of an audit, 
that is, to see whether or not the rates that are being charged 

Mr. Lemmon. It does not in our judgment at all. If it did we would 
be seeking amendments. 

Several problems still becloud the horizon for the company desiring 
tomake fire rates independently. 

One issue that has not been finally resolved is whether under Jaws 
of this type, rating organizations or their members can be deemed 
aggrieved persons with a right to become adverse parties and contest 
independent rate filings. 

A number of bureaus have attempted to establish that right, both at 
the administrative level and by legislation to spell it out in the rating 
laws. 

The legislative attempts have thus far been unsuccessful. At- 
tempts at the administrative level have achieved mixed results. 

In our opinion there are few things that would be more surely 
calculated to stifle independence of action than giving a company or 
group of companies the right to challenge the independent filer for 
the purpose of preventing competition. 

ew, if any, individual companies have the financial stamina to 
take on a bureau backed by several hundred companies and their 
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producers in protracted hearings and court appeals. That the com. 
pany might ultimately win is of no comfort. It could easily be 
intimidated into abandoning its filing at the outset, simply because 
it could not afford the fight. 

Thus far the bureaus have sought primarily to challenge the inde- 
pendent filings of the larger companies. However, these controversies 
are followed avidly by the smaller independent insurers. Success by 
the bureaus in preventing or impeding the larger independent com- 
panies will prevent many smaller companies from ever attempting the 
independent route. 

Our association is firmly dedicated to resist attempts by any com- 
pany or group to obstruct rate filings of another company or group, 

We are hopeful that the State insurance departments and courts 
will ultimately squarely resolve the “aggrieved person” issue in the 
right direction, and thereby preserve competitive opportunity as con- 
templated under the McCarran Act. 

Another obstacle to independent action lies in special provisions 
found in the rating laws of several States. The New Jersey statute, 
which covers both fire and casualty rates, reads that— 
no insurer shall use rates or rating systems made by a rating organization of 
which it is not a member or subscriber, or by another insurer. 

Alabama, Florida, and Tennessee have similar statutes applying 
only to fire insurance. 

The propensity of this provision for discouraging independent fil- 
ings is obvious. If enforced to the limit, it could mean that the 
rating system filed by every insurer individually must. be entirely 
different in every particular from that of every bureau and every other 
independent insurer. While it has not generally been carried that 
far, this provision has been a thorny obstacle to independent. action in 
the States in question. 

New insurance codes are at this moment pending in the Alabama 
and Florida Legislatures which, among other things, propose to elimi- 
nate these onerous provisions. We are hopeful these amendments will 
be adopted, and that New Jersey and Tennessee will see fit to follow 
suit. 

All the foregoing examples of roadblocks to competition related to 
fire insurance. There have been fewer instances of overt bureau 
opposition to inland marine filings and deviations, but the Inland 
Marine Insurance Bureau has been one of the most vociferous spokes- 
men for conformity in our industry. 

In a speech delivered in mid-1957 its general manager expressed 
alarm at. what he termed the “inordinately free and easy treatment of 
so-called deviation filings.” 

While not suggesting that “under no circumstances should a devia- 
tion filing be approved,” he recommended that— 


the deviation section of the rating laws require careful reappraisal, revision, and 
tightening * * *. 


He also went on to define the duty of insurance regulatory officials 
this way: 


There can be no reasonable doubt that the duty of supervision is to reconcile 


every independent filing and every deviation with the paramount vital filings of 
the rating organizations. 
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Closely related to the fire insurance business is what is characterized 
as the “multiple line” or “multiple peril” insurance field. The past 
decade has seen a tremendous growth in the popularity of “package 
policies” such as the homeowners policies, which combine a number of 
coverages in one contract. They frequently contain fire insurance as 
the major component, together with casualty, inland marine, and 
sometimes an all-risk feature. There may be a single, indivisible 
premium for the entire package, or the premium may be divisible. 

The advent of these coverages posed a serious internal jurisdictional 

roblem for the national casualty and inland marine rating bureaus 
and the local fire rating bureaus. 

When a bureau package filing is to be made, what bureau is to be 
responsible for rating and filing what part of the package? This 
problem is aggravated in the case of an indivisible premium policy, for 
there is no way of putting a finger on exactly where the fire part of 
the premium ends and the casualty or inland marine part begins. 

This problem led to the founding in 1951 of the Multiple Peril 
Insurance Rating Organization by the stock companies. In spite of 
the fact that many companies considered such a multiple peril rating 
organization a very valuable facility for package ratemaking, MPIRO 
was disbanded in 1957. 

Rating of package policies for stock bureau companies reverted to 
the three-bureau setup, using the local fire bureaus and the national 
casualty and inland marine rating bureaus. 

A central organization, Multi-Peril Insurance Conference, was em- 
powered to function in an advisory capacity to assist the three groups 
of bureaus in developing the package coverages. Filing was to be 
accomplished jointly by the three bureau groups. 

Meanwhile, another multiple line rating organization, the Trans- 
portation Insurance Rating Bureau, TIRB, had been formed by the 
mutuals. Many of our NAIT member companies joined or subscribed 
and still continue to belong. TIRB has had a very flexible policy 
regarding partial subscribership, has never opposed or impeded inde- 
pendent action, and has confined itself to ratemaking and statistical 
functions. 

In 1957 an important case known as the Commercial Property case 
arose before the New York Insurance Department. The question was 
whether certain individual companies should be permitted to make 
independent filings of multiperil package coverages containing insur- 
ance against various hazards including fire, and still remain sub- 
scribers to the local bureau for the traditional fire coverages. 

Actually, such an arrangement had been sanctioned for some time 
in many States. However, this was the first time the right was 
formally challenged in an adversary proceeding. 

The department initially ruled for the bureau. The companies 
sought and were granted a formal hearing. In addition to the main 
briefs, amicus briefs were filed on the bureau side by Multi-Peril 
Insurance Conference and by NATIT and others on the company side. 

In a scholarly decision on May 8, 1958, the department made a final 
ruling upholding the companies’ right of partial subscribership. The 
bureau has appealed to the intermediate New York court, where the 
matter is now pending. 








1222 THE INSURANCE INDUSTRY 


At the time this issue was before the New York department a sub- 
committee of the National Association of Insurance Commissioners, 
known as the M-1 subscommittee, was wrestling with the whole ques- 
tion of the rating and filing of package policies. 

In June 1958, a draft of a proposed report of that subcommittee was 
the subject of a hearing at the annual commissioner’s meeting. The 
most significant recommendations of the report boil down to this: 

(1) That any bureau filing a multiple line package should assume 
full responsibility for such complete package; (2) that if a company 
wants to use bureau services for that package, it need only affiliate 
with the filing bureau, and not with any cooperating bureaus; (3) that 
if a company desires to make a package filing independently it may 
limit its bureau affiliation so as to exclude that package. 

NATI and certain others supported these recommendations. Multi- 
Peril Insurance Conference and the bureaus it serves, together with 
certain others, vigorously opposed them, and offered what they called 
an interline insurance filing procedure. 

That procedure presented some serious problems for independents 
and we objected to it. Action on the proposed M-1 report was then 
deferred to the coming NAIC meeting in June 1959. 

Since then, however, Colorado, Nebraska, and Ohio have issued 
regulations on the subject. Generally speaking, these sanction thie 
new bureau interline filing procedure, but they also recognize the right 
of partial subscribership. Kansas has issued a somewhat ambiguous 
regulation. 

Another serious question now pending is the determination of what 
constitutes reasonable bureau assessments for partial subscribers. 
This subject will be covered by some of the individual company 
witnesses. , 

From the foregoing it can be seen that there are vexing problems 
yet to be resolved in applying the regulatory machinery of the all- 
industry and similar rating laws to the complex and ever-changing 
picture in the fire, inland marine, and multiple-line fields. 

This should not obscure the fact that there have been some encourag- 
ing developments within the past few years. Ground has been broken 
for further advances toward an increasingly competitive business. 

Our association is confident that this progress will continue so long 
as the administrators and the courts generally display in the future 
the insight they have thus far shown into the intent of the McCarran 
Act and the purpose of the all-industry bills. 


B. STATUTES PROHIBITING INDEPENDENT ACTION 


IT have now outlined some of the struggles individual companies 
have had to undergo to firmly establish the right of independent rate- 
making guaranteed by the all-industry-type laws. That right is of 
course nonexistent under the rating laws for fire and casualty in 
Louisiana, as you pointed out, Mr. McHugh, for fire and automobile 
in North Carolina, and for fire in Mississippi, Virginia, Texas, and 
the District of Columbia. 

Tt is virtually nonexistent for automobile insurance, too, in Virginia. 

The Louisiana casualty and Texas fire insurance laws call for man- 
datory State-made rates. The others provide for mandatory rates 
made by a statutory bureau. The only method for price competition 
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in each instance is through the deviation procedure. I shall deal here 
principally with the statutory bureau States, but many of the same 
comments will apply to the Louisiana casualty and Texas fire laws. 

Statutes requiring membership in rating bureaus or adherence to 
their rates, forms, and classifications directly violate the congressional 
intent underlying the McCarran Act, as expressed in the House Judi- 
ciary Committee report. Those statutes are inherently destructive of 
competition, initiative, and progress. 

In operation, these laws have generally prevented companies from 
filing rate or territorial classification systems differing in any partic- 
ular from the single system promulgated by the bureau. They have 
also made competition in forms of coverage extremely difficult or im- 
possible. As a result, thousands of policyholders in these States are 
now paying higher insurance rates than they would under truly com- 
petitive type statutes, and also are being deprived of many broadened 
coverages currently available in other States. 

There are few absolutes in insurance. No single coverage and no 
single rating classification can be said to be the only right one. Doz- 
ens of conflicting viewpoints on a given form or plan, all seemingly of 
merit, often exist within our industry at any given time. 

Under the mandatory bureau system all but one view must be sub- 
merged in the promulgation of the official program. Those who 
disagree have no practical alternative but to fall in line.*® 

Even inside the narrow boundaries within which company initiative 
is permitted in these mandatory bureau States, namely, the rate devia- 
tion route, the procedural mechanisms are so burdensome as to seri- 
ously discourage attempts to be competitive. Under most of these 
laws advance notice of each deviation filing must be given to the 
bureau and the filing must go to hearing unless the bureau expressly 
waives it. 

And that is your point again, Mr. McHugh. 

The bureau may oppose the application as an adverse party before 
the commissioner or in the courts, or both. If approved the deviation 
is effective for only 1 year and must then be refiled. 

Even where deviations are not seriously contested, this annual filing 
requirement is an expensive, time-consuming procedure. But where a 
filing is opposed by the bureau or the commissioner, the cards are 
really stacked against the filer. 

Regardless of how early in the year a company refiles for renewal of 
its deviation, it is possible by means of hearings and appeal to the 
courts to tie up the filing until beyond the renewal date. 

This can leave the company with the Hobson’s choice of no rate at 
all—which means going out of business—or a return to the bureau rate 
pending the controversy. The latter course usually entails a costly 
disruption of the company’s entire statewide rating program, confu- 
sion and antagonism of its agents and policyholders, and loss of 
business. 

Not long ago, this very choice was forced upon some of our auto- 
mobile insurance companies in one of the mandatory bureau States. 
It was demanded that each of them reduce its existing deviation— 
or in other words increase its rates—by a substantial percent. 


*%* A minority appeal procedure exists, but it has been of no practical value as an avenue 
for competitive activity. 
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The companies were convinced that this demand was unsupportable, 
but found it to be impossible to exercise their right of appeal to the 
courts without having to bring their rates up to full bureau level 
pees the litigation and thus destroy the pricing systems they had 
abored for years to establish throughout the State. As a result they 
capitulated and raised their rates. 

In this and other ways the mandatory bureau statutes have operated 
to stifle competition, and to keep rates unduly high and coverages 
unnecessarily limited for many policyholders. 

I am told that in 1957 less than one-half of 1 percent of the fire 
insurance business in North Carolina was written at lower-than- 
bureau rates. I would guess that the percentage has increased slightly 
since then. 

Our association is unalterably opposed to laws of this type. I just 
cited Senator, that in North Carolina the deviation companies wrote 
only one-half of 1 percent of the fire insurance business in 1957. 

Our association is unalterably opposed to these mandatory laws. 
They violate the basic precepts of our American economy and the 
philosophy of our antitrust laws, by placing in the hands of a bureau 
governing board or committee, made up of company executives, the 
power to formulate the basic prices and the product specifications of 
their competitors, as well as the power to oppose efforts of those com- 
petitors to assert individuality. 

The fact that litigation may actually occur with only a minority of 
the deviation filings is no index of the impact of these laws. Many 
companies—and particularly the smaller ones—which would like to 
be competitive have refrained from attempting it because they simply 
do not have the financial stamina or the manpower to overcome the 
opposition of a bureau in protracted litigation. I might say this has 
occurred in the District of Columbia as well as in the other juris- 
dictions. 

Mr. McHvuen. Mr. Lemmon, I wonder if you would mention what 
the State is, that you refer to on page 40, that required an increase 
in rates? 

Mr. Lemmon. That is North Carolina on automobile insurance 1 ates, 

Mr. McHveu. I don’t believe you stated here just what the amount 
of the increase was that was required. 

Mr. Lemmon. I believe they had a deviation of 20 percent—many 
of the companies—and the department had them increase rates to a 
deviation of only 15 percent and they had to take that or go to bureau 
rates if they decided to litigate, so obviously they couldn’t afford to 
take that Hobson’s choice. 

It is difficult to perceive a system more carefully calculated to 
destroy competition and stifle initiative than these laws. 

We respectfully suggest that, in addition to reaffirming the ex- 
pressed congressional intent that these laws are inimical to the public 
interest, your committee make appropriate recommendations for the 
replacement of the existing District of Columbia fire rating law— 
which predates the McCarran Act—with a rating law which fully 
guarantees the right of competition and independent action in all 
rates, classifications, and forms. 
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C. MANDATORY UNIFORM RATE LAWS 


The remaining type of rating statute to be considered is that requir- 
ing all insurers to adhere to the same rates, risk classifications, and 
coverages. ‘Texas casualty rates and Massachusetts compulsory auto- 
mobile insurance rates are subject to this type of law. 

The Massachusetts law is of relatively narrow scope. It applies 
only to the rates for the minimum $5,000 to $10,000 limits automobile 
bodily injury liability insurance, which is the coverage all residents 
must carry as a condition to registering their vehicles. 

Most of the policies sold also have added to them property damage 
liability and physical damage coverages, which are not subject to the 
compulsory law. 

Nevertheless, the Massachusetts statute has had a great influence in 
stifling competition. 

The Texas law applies to full coverage automobile and other cas- 
ualty insurance. Its impact has, therefore, been even more sweeping. 

It is obvious that these measures directly transgress the congres- 
sional intent underlying the McCarran Act, as expressed in the House 
Judiciary Committee report, that-- 
nothing in this bill is to be construed as indicating it to be the intent or desire 


of Congress to require or encourage the several States to enact legislation that 
would make it compulsory for any insurance company to become a member of 


rating bureaus or charge uniform rates. 

Our association is completely in accord with the House Judiciary 
Committee’s conclusion that “competitive rates on a sound financial 
basis are in the public interest.” 

We further submit that forced uniformity is just as subversive of 
the public welfare and just as much a violation of the McCarran Act, 
when the coercion is applied directly by the State, as in Texas, in the 
form of a single, State-made system of rates for all companies, as 
when applied indirectly, for example, by coercive efforts of some pri- 
vate group within the insurance industry. 

When a single level of rates is imposed on all companies those 
charged with promulgating it feel obliged to fix the level high enough 
topermit a profit by the high-cost companies. 

hus, many economically operated companies which could and 
would offer considerably lower rates are prevented from doing so. 

In addition a strong incentive for all companies to operate more 
eficiently is removed; namely, the probing finger of healthy price 
competition. 

As a result many policyholders pay considerably more than they 
would under a competitive rate statute. It has been shown that if 
independent ratemaking were permitted in Texas, casualty rate reduc- 
tions would occur amounting to many millions of dollars annually. 

Senator O’Manonry. I take it that it is your argument, Mr. 
Iemmon, that there is no real competition if price competition is 
eliminated ? 

Mr. Lemmon. That is correct, sir. That is a prime competitive 
factor, to keep rates down, price competition. 

Senator O’Manoney. It cannot be substituted by service compe- 
tition ? 

Mr. Lemmon. Not in my judgment. 
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Senator O’Manoney. Has your experience been such ? 

Mr. Lemmon. Our experience has been such. Our companies feel 
that they ought to offer better services, better services in many respects, 

That is one of our competitive advantages. But we don’t believe 
that service competition per se is sufficient, for all too often service 
means service to see who can pay the agent more commission. 

We are interested in seeing that the policyholder gets the break. 

Senator O’Manonery. You have not covered that in your statement, 
have you? I mean, you haven’t documented that point of view in the 
statement. 

Mr. Lemmon. That is correct, sir. I have commented on it briefly 
as one of the points in competition. 

Senator O’Manoney. Yes; but if you would be good enough, I think 
the committee would be helped if you would undertake to amplify 
that matter in a separate memorandum to be submitted to us. 

Mr. Lemmon. I would be delighted to do so. 

Senator O’Manoney. In which you illustrate by instances of the 
experience of your members that price competition is the only really 
effective competition which will benefit the policyholder without im- 
pairing the soundness of the insurance operation. 

Mr. Lemmon. Weshall do that, sir. 

The careful or less hazardous risk is penalized the most severely 
under a mandatory single-rate law. While classification of risks is 
possible under such a law, experience have proven that rigid State- 
made classification systems are incapable of achieving sufficient refine- 
ment, flexibility, and adaptability to satisfy the ever-changing needs 
and habits of the insuring public. I am using the term “classifica- 
tion” here in the broadest sense, to include rate differentials by occu- 
pation, usage, location, or any factor bearing a relevant relationship 
to the risk or hazard. 

Only by permitting companies to compete as to rates and rating 
systems can new theories and concepts be promptly and effectively 
tested in the marketplace, and outmoded or unsound classifications be 
exposed and discarded." 





4¢'To elaborate, insurance ratemaking is a combination of actuarial science, practical 
experience, and judgment. In many lines, of which automobile insurance is an outstanding 
example, practical experience and judgment overshadow actuarial science in importance. 
Where this is true, it is clearly fallacious to assume that any ivory-tower source of wisdom 
can make all the manifold judgment verdicts required as to every rating factor and keep 
these judgment verdicts constantly abreast of changing conditions. 

An illustration is found in the boundaries of automobile insurance rating territories. 
Auto accidents are far more numerous in the cities than in the country. Save for a few 
rural States of limited population, every State is divided into numerous territories with 
varying rate relatives. The difference in the cost of insurance will be quite different 
on one side of a territory boundary than on the other. Obviously, the urban development 
in America today requires a continuing adjustment of these boundaries. While it would 
take endless maps and exhibits to document the point, no informed insurance underwriter 
is likely to deny that the territorial boundaries set by rating bureaus are far out of date. 

No central agency, be it bureau or State, is likely to find a permanent solution to this 
problem. ‘The public’s hope lies in the competitive process, where independent companies 
are relatively free to draw their own territorial lines and adjust them as demanded by 
changing population patterns. Under a mandatory uniform rating system, this is 
impossible. 

The same argument applies with equal force to every other rating factor. Is age 25 
the precise point to which youthful male drivers will always pay heavy surcharges? Is 
Texas right in not distinguishing between long and short trips to and from work, or long 
and short annual mileage? 

Is 10 percent the right credit to give for driver training? Is 25 percent the right credit 
for additional cars in the same family, adult driven? Is 25 percent the right discount for 
farmers and ranchers? Is the spread in rates between every classification in every terri- 
tory, for every coverage, equitable? The administrator who takes on the burden of such 
decisions unaided by the play of competitive forces has a staggering, if not impossible 
assignment. Further, he must deal with a dynamic, not a static situation. The nature 
of the hazard is constantly changing. His decisions must be changed accordingly, and, 
in the absence of competition, must be largely self-motivated. ‘There is, of course, & 
strong human tendency for complacency and inertia in such a system. 
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While the single-rate level fixed in a mandatory state is too high 
for the careful, more desirable risk, it is also too low for the extra- 
hazardous risk. Aside from the inequity in requiring the good risk to 
subsidize the bad, this creates these harmful effects: 

First, it tends to destroy incentive for the careful risk to remain 
careful. This is obviously contrary to the public welfare. 

Second, it renders it difficult for the extrahazardous or substandard 
risk to obtain adequate coverage.” 

In the flexible-rate States, such as the all-industry States, many 
companies (including NAII members) specialize in providing cover- 
age for these insureds in the voluntary market at rates tailored to the 
hazard involved. This important service isn’t available under single- 
rate laws, and the substandard risk often is unable to get adequate 
coverage. 

Another problem created by single-rate laws is their adverse effect 
on business enterprises operating in interstate commerce, such as 
motor carriers. Motor freight lines domiciled in Texas compete for 
trucking business with lines domiciled in flexible-rate States. 

The Texas law forces insurers to charge a careful trucking risk 
domiciled and buying insurance in Texas a substantially higher rate 
than competitor trucking firms domiciled in flexible-rate-law States 
must pay. This impairs the ability of the Texas truckline to com- 
pete, not only in Texas but everywhere it operates. 

Proponents of the single-rate philosophy cling to the timeworn 
argument that only by pooling the experience of all insurers can 
truly credible statistical data be produced upon which rates can in- 
telligently be based. Conversely they argue that the experience of a 
single insurer no matter how large can never be credible. 

Even were this argument meritorious in respect to loss experience 
(which it is not), it would make no case for uniform rates, because 
expenses vary so widely between companies. But even as to loss ex- 
perience alone, the contention is unsound and misleading. 

For one thing, it elevates loss statistics to the under undeserved 
stature of master instead of servant. As I have indicated earlier, 
while loss experience is a helpful tool in ratemaking, it is only a tool 
and by no means a regulator. 

This is proper because no mathematical formula has ever been or 
can be devised for automatically translating past experience— 
whether one company or an entire industry—into infallibly accurate 
future rates. 

The element of ratemaking judgment—that is, the broad area of 
judgment involved in taking past loss experience, trend factors and 
all other relevant data and projecting them forward to determine 
what tomorrow’s losses may be—varies widely between companies. 
The same is true of the art of underwriting, or applying the rates 
and rules to specific risk situations. Both factors have a substantial 
impact on pure premium, which is the amount determined to be 
needed to pay losses. 

Absent any problem of financial soundness, shouldn’t a company 
whose informed judgment honestly disagrees with the judgment ap- 





It is true that as to automobile liability insurance, such persons may resort to the 
assigned risk plan; however, that assures them only basic statutory limits automobile 
lability coverage (not auto physical damage or other casualty coverage). 
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plied by those who have determined the prevailing rate, be permitteq 
to test the issue in the marketplace ? 

Similarly, shouldn’t a company which has developed what it fairly 
believes are superior underwriting and inspection techniques be per- 
mitted toexercise them? We believe so. 

Yet a single-rate law prevents a company from passing on in the 
form of reduced rates the savings it thereby can achieve. 

Apologists for the single rate system argue, though, that the public 
interest 1s adequately protected because the companies are permitted 
to refund any such savings by way of dividends. 

Our association has no quarrel with, and in fact supports, the prop- 
osition that companies desiring to use the dividend refund procedure 
should be permitted to do so. But a system under which that is the 
only method for passing on savings has these glaring shortcomings, 
among others: 

(1) It denies the public the right of making its own choice as 
to which pricing method it prefers ; 

(2) While policyholders under a flexible rate system can read- 
ily compare rates of different companies, it is difficult if not im- 
possible for most policyholders intelligently to evaluate the com- 
parative dividend-paying records of different companies; 

(3) This in turn removes incentive present in a competitive- 
rate State for companies to operate as efficiently as possible; 

(4) Returning dividends is costly and complicated as compared 
with reducing rates initially. As one executive said, “You wear 
out the dividend trying to pay it back.” Take the case of the 
company which because of the mandatory rate law must keep on, 
year after year, charging a $100 premium where it need only have 
charged $80. (This is by no means an et pon example.) 

At the end of each period it may make a refund or a premium credit. 
However, the agent’s commission on that extra $20 (which might 
amount to $5) is not refunded; the policyholders loses 1t completely. 

Unless special provision is made in the taxing statutes he also 
loses the amount paid in premium taxes. In addition the policyholder 
must ultimately bear the bookkeeping, clerical and kindred expenses 
incurred by the company in computing, processing and returning or 
crediting the excess. It seems rather ridiculous that companies should 
be forced, year in and year out to go through this procedure. 

(5) Finally the policyholder 1s deprived of the use of his money 
as represented by the excessive premium for the period held. In 
fact because he must use the dividend to help pay his renewal 
premium, he actually never gets that money back so long as the 
policy isin force. It’s always on deposit. 

Attempts are also made to justify uniform rate laws on the ground 
they are needed to protect company solvency. Your committee can 
readily perceive that this argument smacks of a suggestion that in- 
efficient or economically unsound ventures should be shielded from 
the probing finger of healthy competition. Such asuggestion profanes 
the whole philosophy of our business economy, and the spirit of our 
Federal and State antitrust laws. 

Furthermore little stature has been added to this solvency argu- 
ment by the experience in Texas, the only State with a mandatory 
uniform rate law of general scope in the casualty field. 
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That State had almost as many domestic company insolvencies be- 
tween 1946 and 1956 as all the other States combined—22 in Texas 
against 27 in the rest of the United States. 

Actually, a single-rate system tends to aggravate the insolvency 
problem. ; eae il 

For one thing with its false lure of a sure profit it encourages the 
formation of marginal enterprises which probably would not be at- 
tempted in a competitive environment. ; 

Secondly it creates an incentive for agency companies to pay higher 
and ever higher commissions to independent agents, particularly when 
a number of competing companies market their insurance in a given 
area through the same agency. 

History has shown that when such companies cannot compete as to 
price, they compete instead for the business of the agency, and com- 
mission rates tend to climb as a result.’* 

Obviously if commissions are bid up too high, the financial condi- 
tion of some companies may suffer. 

We believe firmly in the principle that State regulation should pro- 
mote sound and solvent operations on the part of the insurance 
industry. 

Mr. McHucu. Just one question on this Texas-type situation. It 
has been alleged that the compulsory uniformity that has been 
achieved under the Texas State rating law has the effect of eliminating 
the destructive conditions of price competition in that it preserves 
financial solvency and maintains the financial integrity of the 
companies. 

What in your opinion, quoting from your knowledge, has been the 
result of the Texas law in that connection ? 

Mr. Lemmon. I have quite an acquaintance with the problem, and 
as I treat the subject later in my statement, but there have been nearly 
as many insolvencies in the State of Texas from the period 1946 when 
rate regulatories came into existence generally, between 1946 and 1956, 
nearly as many insolvencies of casualty companies as in the remainder 
of the country as a whole so the argument that uniform rates is to 
preserve solvencies certainly loses its effectiveness under a very typical 
example. 

Mr. McHveu. Thank you. 

Mr. Lemmon. I shall comment on the point which you just raised. 
The apologists, so called, for these laws have often urged that forced 
uniformity is necessary to protect the smaller, weaker companies from 
being forced into insolvency by rate competition, but Texas proved 
that a single rate law won’t prevent insolvencies. That State has 
had almost as many domestic companies go broke as the rest of the 
country together between 1946 and 1957—22 went broke in Texas 
compared to 27 in the remainder of the country. 

And I can support those statements, giving names and numbers, if 
need be. 

We believe firmly in the principle that State regulation should pro- 
mote sound and solvent operations on the part of the insurance in- 
dustry. It is a dangerous delusion, however, to suppose that manda- 
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tory uniformity in rates will accomplish or even aid this objective; the 
opposite is actually the case. 

For these and other reasons I shall not stop to enumerate, our associ- 
ation believes that statutes which impel all insurers to charge the 
same rates are highly prejudicial to the public interest. 

In Texas, we have made three unsuccessful attempts to persuade 
the legislature to replace their casualty and motor vehicle rate laws 
with a statute permitting competitive ratemaking. In none of these 
occasions did any of the other major casualty insurance company 
trade groups give us any support or encouragement. ° 

Several industry groups, together with local producer organiza- 
tions, have bitterly fought our efforts with every means at their dis- 

posal. 

We are nevertheless ‘continuing in the face of formidable odds to 
press for our objective of bringing the benefits of healthy competition 
and initiative to Texas casualty insurance policyholders. 

Senator O’Manoney. Earlier in your statement, Mr. Lemmon, you 
expressed the opinion that a State law like that of Texas, compelling 
all insurers to levy the same rates, is in fact coercion ? 

Mr. Lemmon. I think so, sir. 

Senator O’Manonery. Have you ever tested that in the courts? 

Mr. Lemmon. We have not tested it. We have taken the legisla- 
tive route so far. I am not a lawyer, Senator, but I am advised by 
people whom I consider to be eminent attorneys who tell me that 
ey think that is a form of coercion that conflicts with the McCarran 

ct. 

I can give you the names of some of the attorneys. 

Senator O’Manoney. If it is to be interpreted as statutory com- 
pulsion to require concert of all insurance companies in ratemaking, 
can it be said to be regulation in the public interest as required by 
the McCarran Act? 

Mr. Lemmon. In my judgment as a layman it certainly cannot. 
This type of a cloak of monopoly thrown around the shoulders of in- 
surance companies is as much against the public interest as if it were 
done by rate bureaus in my judgment. d it certainly is a viola- 
tion in my judgment of the spirit and the intent of the McCarran 
Act. Itisaclear circumvention in my judgment. 

Senator O’Manonry. Thank you, sir. 


If, LEGISLATIVE ATTEMPTS TO STIFLE COMPETITION 


Mr. Lemmon. Thus far I have endeavored to show how healthy com- 

etition in the public interest is fostered by the flexible-rate laws found 

in most States, and how it is now inhibited or prevented in those States 
with mandatory bureaus or mandatory State-made rates. 

With the subcommittee’s kind indulgence I would like to tell of 
the repeated attempts made by determined elements in our industry 
to replace the good laws with the bad. 

In 1954 there was introduced in Mississippi a Texas-type uniform 
rate law applicable to automobile insurance rates. A similar bill 
applying to both fire and casualty insurance was proposed in Louisiana 
the same year. Both bills had strong backing from certain local 
producer organizations. Our association and member companies 
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vigorously opposed these bills in legislative committee hearings. I 
recall that in Mississippi one of our local companies—a farm bureau 
company—testified that. this bill, if administered as in Texas, would 
require collection by that company alone of at least half a million dol- 
lars annually in additional premiums from the farmers they served. 

Both bills were eventually defeated, but again the following year 
the same form of measure appeared in New Hampshire. It was spon- 
sored by a powerful prodycers organization in that State. It was 
there that we encountered perhaps our toughest struggle. 

The test came in the Senate and the bill was defeated by the uncom- 
fortably narrow margin of two votes. We were told that New Hamp- 
shire was a testing ground for the uniform rate theory and if it passed 
there were other States which would follow. 

The same year a measure was proposed in Arkansas aimed at forcing 
all fire insurance companies into the local rating bureau. Once more 
it was necessary for our association and companies in there to strongly 
oppose the bill in hearings. 

The following year, 1956, we were again obliged to help fight off 
some vicious legislation, this time in Louisiana. Four bills were 
thrown in which would have repealed all the deviation provision and 
thus sealed up tightly the only route now permitted for rate competi- 
tion in that State. Another unsuccessful attempt was also made to 
tighten up the Mississippi rating law. 

At the same time a measure was introduced in New York and pro- 
posed in West Virginia to expressly designate rating bureaus as “ag- 
grieved persons” and thereby enable them to oppose independent rating 
filings. I have indicated earlier how these measures would have stifled 
independent action. 

In 1957 a bill came perilously close to passage in Oklahoma which 
was aimed at bringing about complete conformity in insurance rates 
for all lines. It had strong — and backing and we of course 
opposed it to the utmost of our ability. 

he past year brought two legislative contests over anticompetitive 
measures. One occurred in Kentucky over three bills whose effect 
would have been to force all independent companies into rating 
organizations. 

he campaign behind them was well organized. Fortunately, the 
battle attracted considerable publicity and passage was averted once 
the implications of the bills were brought home to the public. 

We brought out that we would be required to charge our policy- 
holders in Kentucky $5 million. 

Senator O’Manoney. By whom was this campaign organized, sir, 
and financed ? 

Mr. Lemmon. I don’t know about the financing of it. This was 
directed by the commissioner of insurance and his aids, the Louisville 
Fire Board and the Kentucky Association of Insurance Agents. They 
at = outspoken people supporting this bill and trying to ram it 
through. 

Senator O’Manoney. I take it that all of these bills that you have 
been referring to now in this portion of your presentation have been 
in fact attacks upon the all-industry law? 

Mr. Lemmon. Yes, sir. 
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Senator O’Manoney. In other words, this legislation is intended 
to modify those provisions of the all-industry law that seem to have 
been drafted in such form as to make competition an objective of in- 
surance operation ? 

Mr. Lemmon. That is true. 

Mr. McHvueu. What is the name of the insurance commissioner of 
Kentucky who took this position ¢ 

Mr. Lemmon. Commissioner Thurman. 

Mr. McHvueu. How long has he been in office, do you know ? 

Mr. Lemmon. About 4 years. He served a term before but I be- 
lieve this term is 3 or 4 years. 

Mr. McHuaeu. Do you know anything of his previous affiliation 
with insurance companies or rating bureaus ¢ 

Mr. Lemmon. I understand that he was connected with the Ameri- 
ca Kore. Companies. 

Mr. McHueu. Before he took the job? 

Mr. Lemmon. Yes. 

Mr. McHveu. Are those companies prominently identified with the 
various State rating bureaus / 

Mr. Lemmon. I think they serve on many local rating bureaus. I 
am not familiar with each instance. 

At about the same time several Texas-type single rate bills ap- 
peared in the New York Legislature, backed by local producer organ- 
izations. Here they were up against strong and effective opposition 
by the insurance superintendent. In a scholarly and statesmanlike 
memorandum he traced the history of Public Law 15 as well as the 
New York statutes, and showed that their dominant purpose was to 
foster healthy competition and initiative. 

The bills were soundly defeated. While all these major legislative 
attempts to impose uniformity failed, there were several bills enacted 
in the same period which did tend to limit independent action. In 
1955 and 1957 the deviation procedures under the Montana and Texas 
fire rating laws were tightened up, and in North Carolina, multiple- 
line package policies were subjected to the supervision of the manda- 
tory fire rating bureau in 1955. 

In 1958, the mandatory statutory fire bureau membership in Louisi- 
ana was extended from stock companies to all companies. 

On the positive side, in 1957 certain restrictive features of the West 
Virginia rating laws were replaced with all-industry provisions. 

That is one example you were seeking for Mr. Epes to document. 

In all of the instances where proposals to inhibit competition have 
come to issue before the State lawmaking bodies, the legislators have 
evidenced a keen interest in the history and purposes of the McCarran 
Act. 

Absent the expression of competitive intent by Congress in the 
House Judiciary Committee report, the vote in at least several of the 
States that rejected single-rate or mandatory bureau laws would 
probably have been different. ' 

Despite the expressed intent, there are some doubting Thomases in 
our industry who constantly seek to convince State legislators as well 
as administrators that Congress didn’t really mean what it said in 
the House Judiciary report. 
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For example then just last year the producer organization which 
was vigorously pushing the Texas-type single-rate bill in New York 
filed a memorandum with that legislature, alleging, among the other 
things— 

(1) “that cooperative action in rating cannot coexist with in- 
dependent rating and deviations” ; 

(2) that “it is a misconception of public interest. and contrary 
to historical experience to conclude that the public benefits from 
competitive price cutting in the insurance business”; and 

(3) that “reasonable competition” would be preserved if the 
law were amended as they proposed, because there would still be 
competition (a@) between participating and nonparticipating com- 
panies by way of dividends, (6) between different rating bu- 
reaus, and (c) in services, underwriting and investments and 
production. 

Senator O’Mauonery. Can you identify the author of this state- 
ment ‘ 

Mr. Lemmon. I have the complete statement, and I will be de- 
lighted to file that. Would you like the complete statement or just 
the name / 

Senator O’Manonry. We would like to have the complete state- 
ment. 

Mr. Lemmon. Yes, sir. 

These producers went, on to refer to the early days of open com- 

tition in New York and then to the enactment of rate regulatory 
leieeion, under which they allege “cooperative action was com- 
pelled.” ‘The memorandum closed with this recommendation : 

The ill-advised departure in rating, following some panicky misconceptions 
that ensued in the wake of the Supreme Court decision in the SEUA case need 
now to be reformed consistent with principles fundamental to the public ac- 
ceptance of sound insurance practice. 

Thus, in the view of these people, enactment of State rating leg- 
islation in New York and some 40-odd States permitting competition 
in rates and coverages was an ill-advised step caused by as mis- 
conceptions of what the Federal authority meant by State regulation 
in the public interest. 

This line of reasoning is encountered whenever anticompetitive 
legislation appears. At the same time its proponents often seek to 
make capital of the fact that Congress has never seen fit to amend the 
District of Columbia fire rating law so as to eliminate the mandatory 
bureau requirement and permit independent ratemaking. If Con- 
gress meant what it said in the House Judiciary report, they ask, why 
does it tolerate a mandatory fire rating bureau in the District of 
Columbia ? 

While these questions can be effectively answered, they nevertheless 
are repeated with such frequency as to influence or at least confuse 
some State legislators. 

There is no doubt in our minds, nor in the minds of most others, 
as to the congressional intent underlying Public Law 15. However, to 
prevent these attempts at its distortion by some in our business we 
urge your subcommittee to strongly reaffirm that intent and that you 
further recommend remedial legislation in the District of Columbia. 
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Ill, CONCLUSIONS AND RECOMMENDATIONS 


In closing, let me state that the position of the National Association 
of Independent Insurers is as simple as this: 

We believe that the right of competition and the right of independ- 
ent action in the fire and casualty insurance business are in the public 
interest. We believe that these rights are inherent in Federal and 
State law and in the basic economic philosophy of our country. We 
believe that they are fully obtainable within the legal framework pro- 
vided by Public Law 15, and that State regulation consonant with the 
intent of Congress will best preserve competition and protect the pub- 
lic in all phases of the regulatory process. 

The arguments made by those who insist that conformity is essen- 
tial because of the nature of the insurance business fall of their own 
weight against the record of tremendous public benefits that have 
accrued from competition, independent action in the development of 
rates, classifications, and coverages. 

In automobile insurance, for example, competition has given motor- 
ists threefold benefits: First, policy improvements providing broader 
protection; second, lower premium rates than those set by the large 
national rating bureaus; and third, better service through ability to 
install modern, efficient methods without consultation with 
competitors. 

These threefold advantages of broader coverage, lower price, and 
better service bring to the policyholders of our companies immeasur- 
able benefits. Savings in price alone are estimated to amount to $350 
million annually. 

Senator Kerauver. Mr. Lemmon, does that $350 million a year 
refer to automobile insurance alone ? 

Mr. Lemmon. Yes, sir. 

Senator Kerauver. What if you take other types of casualty insur- 
ance? Can you make a statement of what the saving might be? 

Mr. Lemmon. We are not big factors in other casualty lines. We 
are trying to be a little bigger in the other casualty lines, and particu- 
larly in the fire business, and we hope to someday bring commensu- 
rate savings of this type in the fire and the other lines. 

Senator Kerauver. How do you arrive at this $350 million? 

Mr. Lemmon. I calculated from our companies, their rates that 
depart generally from the bureau, and actually this is a conservative 
figure. I took our companies that definitely have rates somewhere 
around 20 percent less than bureau, and I arrived at a figure of $330 
million. 

That left 260 companies, and I figure that their average—some 
don’t deviate. 

Some have less rates, some maybe a little higher, but, on the average, 
I think $20 million is a reasonable estimate and our actuaries in our 
department figure that the 350 was a very conservative estimate based 
on the operations of our companies nationwide. 

Senator Kerauver. You mean that is the amount of saving now—— 

Mr. Lemmon. That means that if we had to charge bureau rates we 
would have to charge our policyholders $350 million more a year. 

Senator Kerauver. How much greater is your estimate of the sav- 
ings if all of the States had laws permitting independence of action 
and free competition ? 
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Mr. Lemmon. It would be incalculable in my judgment. It would 
be much greater than this because Texas, for example, would save at 
least $34 million, and in the mandatory rate bureau States, where 
competition is limited, the amount would be increased. And if our 
efforts in our fire business are successful, it would be increased quite a 
bit we hope. 

Senator Kerauver. Would you venture a guess as to what the figure 
might be? 

Mr. Lemmon. If we could write $2 billion in fire insurance business 
like we have in automobile, we could bring this down to a savings to 
the people of America, but we write only 3.6 percent at the moment. 

Senator Kerauver. How much of the fire insurance do you write? 

Mr. Lemmon. In 1957—we increased some, fortunately, since then— 
in 1957 of the companies reporting statistics to us, usually the deviat- 
ing companies of our association, wrote 3.6 percent of the total business 
nationwide. 

Senator Krerauver. What percentage of automobile insurance do 
you write? 

Mr. Lemmon. We write about 37 percent. 

Senator O’Manonery. Perhaps it would be appropriate for me, Mr. 
Lemmon, at this point to ask you about the character of the companies 
that form your association. At the beginning of your statement you 
said that there were 299 members in this association of independent 
insurers and 71 subscribers for your statistical information. Are 
these soundly financed companies ? 

Mr. Lemmon. We think so, we have many of the very biggest. We 
have some of the very biggest. Most of our companies are medium 
size and small. 

Many of them have been in business for many years. I remember 
one instance where a company was denied a deviation in a given State 
because they were not big enough. They were located in Pennsyl- 
vania, organized over 100 years ago. They had been deviating on the 
fire insurance business by a rate of 20 percent for many years. 

They had written less than a half million dollars annually, and 
they took the position that that type of companies’ experience was not 
credible. 

Senator O’Manoney. I have frequently heard the phrase “price cut- 
ting” used as a es term to imply that a person, aren 
firm, or partnership which reduces the price of any commodity is in 
fact sort of a fly-by-night operator not to be trusted by the public. 
Is that phrase to be used in connection with the members of your 
organization ? 

r. Lemmon. I think that is one of the nicer things that some people 
have said about us, but actually the answer is this: In 1946 we had 
30-odd companies that wrote $250 million in business. 

Now we have 299 that write over $2 billion a year in business. If 
the public, if our policyholders were not satisfied, these companies 
could not thrive. I say to you, sir, from our survey that our com- 
panies are efficient. They have to be in order to be economically 
operating. They discharge their contractual obligations promptly 
and expeditiously. 

Our losses sometimes nearly catch up with our premiums, in fact. 

Senator O’Manoney. You are telling this committee that the mem- 
bership of your organization, which has sent you here to make this 
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argument for rate competition in the insurance industry, are com- 
panies that are sound financially, that operate at a profit, and that 
can be trusted to continue to operate at a profit ? 

Mr. Lemmon. We are in business to make a profit, sir, we are not 
exactly charitable institutions. We want to make a profit, but we 
want at the same time to bring reasonable competition to the benefit 
of the insuring public of this country. 

Senator O’Manonry. What success have your companies had in pro- 
tecting the interests of the policyholders ? 

Mr. “Le mMON. We have had tremendous success in bringing them 
broader coverages, and reduced rates in the forms that in here I have 
described. The increase in assets of our companies have increased 
more proportionately in many instances than the assets of so-called 
bareau companies. So the cutrate proposition has no relevancy to the 
financial strength of our companies. 

Senator O’Manonry. I would like to have you summarize for sub- 
mission in the record a financial statement of the membership of your 
organization. 

Mr. Lemmon. The total assets? 

Senator O’Manonry. That’s right. 

Mr. Lemmon. I will be glad to do that, sir. 

Senator Kerauver. Mr. Lemmon, what has been the experience of 
failures of these companies? Have there been failures of a larger 
percentage of these independent insurers that you represent than of the 
bureau companies ? 

Mr. Lemmon. I don’t know of many of our companies failing. But 
others have failed. But the point of it is I don’t know of a single 
company in this country that. has gone broke by offering low rates. 

Senator Keravver. The lower the rate, the less money you take in. 

Mr. Lemmon. That is true, but some of the real giants in the busi- 
ness have gotten there through the low-cost route. They built up 
their, built up their assets and their portfolios to a tremendous size. 

Senator Krravver. Is there anything to the argument that you hear 
sometimes that these companies may not be as generous in paying 
claims? 

Mr. Lemmon. You hear of that argument, about companies gener- 
ally, but our records and the records of the insurance departments of 
this country don’t reflect any more, and I will say less complaints of 
claim handling than they do for any other group. 

Senator O’ ‘Manoney. Is it true, Mr. Lemmon, as I think you said in 
response to one of Senator Kefauver’s questions, that the assets of your 
companies have been increasing ? 

Mr. Lemmon. Of our member companies? Their assets have been 
increasing at tremendous proportions. 

Senator O’Manoney. Does that mean that by charging low rates 
you have been getting increasing business? 

Mr. Lemmon. Yes, sir. 

Senator O’Manonry. You get more policyholders by lowering the 
rates ¢ 

Mr. Lemmon. Yes, sir. 

Senator O’ Manonry. Does that mean that the income of the com- 
panies is falling? 

Mr. Lemmon. The income of the companies is increasing. 
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Senator O’Manoney. Then you didn’t mean to say in response to 
Senator Kefauver’s question that by charging lower rates you took in 
less money ? 

Mr. Lemmon. We take in less money than if we charged bureau rates 
is what I meant to say. 

Senator O’Manoney. You take in less money from the individual 
policyholder? 

Mr. Lemmon. Yes. 

Senator O’Manoney. But the overall income of the companies is 
generally increasing because they have more policyholders? 

Mr. Lemmon. That’s right. 

These gains have been made during a period when automobile in- 
surance costs generally have steadily increased through inflation of 
claim costs and a high accident rate. These pressures would have 
forced auto insurance rates even higher had there not been competition 
to hold them down. 

(At this point Senator Kefauver left the hearing room.) 

Mr. Lemmon. Our position in favor of competition and independ- 
ent action should not be interpreted as opposing the principle of 
cooperative action, including cooperative ratemaking. 

There are some types of insurance such as workmen’s compensation 
for which no other workable means of establishing rates has yet been 
undertaken. Further, we have no quarrel with companies joining 
in cooperative action on rates, policy forms or practices under ade- 
quate regulation, so long as no company is compelled to join in such 
cooperative action against its will. 

Our position was well expressed by Robert E. Dineen, then super- 
intendent of insurance in New York in 1946 when in describing the 
purpose of the commissioners-all-industry rating bills he said: 

[This] course demands an adequate regulation which will at once put fore- 
most the preservation of competition and permit all types of insurance operation 
to function, including both independent carriers and those. which act in concept. 
The cooperative groups must be permitted sufficient scope for their survival, 
yet must be so circumscribed in their cooperative practices that. they cannot 
have unfair advantage over independents. They must take their place as 
cooperative units within a competitive framework.” 

Here in a nutshell is the essence of the difference in philosophy of 
the independents and the advocates of conformity. The latter argue 
that the nature of the insurance business requires that the cooperative 
combinations be supreme, that the rate filings of bureaus are para- 
mount and vital and the standard against which all other rates must 
be judged. 

They endorse competition as a principle, but would require it to 
function within the confines of the master pattern established by the 
private agreement of their governing councils. 

We submit however that competition is the fundamental economic 
philosophy of our Nation. The right to compete must always be 
supreme. Cooperative action, as Mr. Dineen has so well said, must 
take its place within a competitive framework. 

Nevertheless there remain areas where independent action is either 
impeded, forbidden, or compelled to laboriously justify every varia- 





1% “Adequate Regulation of Insurance Rates,” Robert E. Dineen, Savings Bank Journal, 
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tion from the rules laid down by those who act in concert. These ex- 
amples have been dealt with in the text of this statement. 

The burden of justifying their philosophy should never be on those 
who choose to compete; it should always be on those who, by combina- 
tion and concert of action, fix prices and coverages. 

Public Law 15, we believe, fully contemplates and authorizes this 
concept of cooperative action within a competitive framework, regu- 
lated by States. It does not contemplate or authorize any type of coop- 
erative action which restrains or impedes competition or independent 
action. Thus, attempts of bureau companies acting in concert to 
oppose independent companies in hearings and litigation for the pur- 
pose of preventing competition, go far beyond their limited exemption 
from the antitrust laws. 

In conclusion, this association respectfully urges that the report of 
your subcommittee clear the air of confusion and misunderstanding 

y restating in such plain and unmistakable language as to preclude 
circumvention, the congressional intent as follows: 

(1) That continued regulation of insurance by the several 
States within the framework of Public Law 15 is in the public 
interest. 

(2) That the insurance rating laws which permit a State or 
private agency to establish mandatory uniform rates and rating 
plans, or which require membership in a rating bureau, clearly 
violate the intent and purpose of Public Law 15. 

(3) That rating bureaus exist as service organizations by per- 
mission of Congress and the several States solely for the purpose 
of furnishing statistical, rating and advisory services to those 
insurers voluntarily seeking such services or voluntarily desiring 
to act in concert in such matters. 

(4) That the services of such rating bureaus shall be available 
both in part and in full to all insurers voluntarily seeking same, 
without unfair discrimination or unreasonable restriction, condi- 
tion or expense. 

(5) That such rating bureaus are prohibited by the intent and 
spirit of Public Law 15 from serving as a vehicle for concerted 
action to oppose competitor companies in hearings and litigation 
for the purpose of preventing or impeding competition. 

We further respectfully urge that the report of your subcommittee 
recommend the enactment by the Congress of legislation amending the 
District of Columbia fire insurance rate regulatory law so as to remove 
the requirement of mandatory bureau membership and to permit 
independent as well as cooperative ratemaking. 

This action by your subcommittee will help remove any doubt and 
uncertainty that may linger in the minds of some as to the congres- 
sional intent. It will clearly point the way in which the States can, 
by law and by the administrative process, maintain healthy competi- 
tion and sound operations in the insurance business and yet permit 
such forms of cooperative action as may be necessary or desirable in 
the public interest. 

(Exhibits attached to the statement may be found on p. 2174.) 

Senator O’Manonry. Any questions? 

Mr. McHueu. Just one, Senator. I understand your position to 
be, Mr. Lemmon, that a strong report such as this would tend to clear 
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the air and create a more healthy environment for the State insurance 
departments enforcing their statutes. But do you think that a report 
of this nature would be sufficient to bring about the changes in State 
laws to which you have objected # 

Mr. Lemmon. We have studied this problem quite a bit, at least a 
special committee as well as myself, and we believe that the big thing, 
that the stick that is used against us is this District of Columbia rating 
bill being the intent of Congress, and you have a mandatory bureau 
membership requirement here in the District, and they give us a pretty 
good whipping with that. 

We think first that if your committee strongly recommends repeal 
or amendment of this District of Columbia bill and clarifies the intent 
but in more express terms than accompanied the McCarran Act in 
1945, that that will produce some good results. 

These States will then feel that it is necessary to amend their laws 
to permit competition. We hope that will be the results. 

If it doesn’t, if we are wrong in our view, then it may well be that 
we would have to ask you for a little more drastic action. 

Mr. McHvueu. Do you think the type of legislative recommendation 
which was made by the Insurance Co. of North America would be 
helpful in bringing about greater competition in the insurance 
industry ? 

Mr. Lemmon. We don’t think it is necessary to go that far. 

After all, the committee and the Congress decides legislative policy 
and if in the wisdom of your committee you felt that clarification 
of the intent of the McCarran Act was necessary and limited to the 
clarification of the act, I would say that you wouldn’t find a lot of 
opposition from us. 

Mr. McHvueu. Thank you, Mr. Lemmon. 

Senator O’Manoney. Mr, Chumbris? 

Mr. Cuumpris. I was just going to note the point that Mr. Mc- 
Hugh brought out. I think you are being overly optimistic if you 
think that a strong report from the subcommittee clarifying the in- 
tent of Congress under the McCarran Act would cause a lot of State 
legislatures to go ahead and amend their State laws. 

If your position as you have presented it today, and as presented 
yesterday by Mr. Diemand and Mr. Epes, is a valid position, then 
it looks like the only recourse you are going to have is an amend- 
ment of the McCarran Act so that there would not be any question 
of the fact that the rating bureaus would not have the mandatory or 
the all-industry type of authority that they now have. That is 
something that Congress will have to look into. 

Mr. Lemmon. I can’t quite agree with that in this respect. With 
13 years’ experience with these legislatures on these problems, the 
heaviest tool that they have used against us in trying to modify these 
mandatory rating bureau statutes and in resisting their passage in 
other States is that Congress must have thought that it was wonder- 
ful, because they have included it in the District of Columbia. 

They have made that statement repeatedly. There have been printed 
statements to that effect, and it has been the most vicious weapon 
that we have been confronted with. I think that that would remove a 
terrific obstacle, and I know this—I feel this rather. There would 
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have been some mandatory rate bureau laws today if we had not had 
the committee report expressing the intent of the McCarran Act. 

Senator O’Manoney. Mr. Peck? 

Mr. Peck. Mr. Lemmon, you mentioned that on frequent occasions 
you have been successful inblocking restrictive legislation in several 
of the States. You listed perhaps a dozen States. 

Mr. Lemmon. Yes, sir. 

Mr. Peck. At another point in your statement you suggested that 
the legislators involved were to a very great extent interested in the 
congressional intent behind the McCarran Act. 

I would like to ask this question, sir: Has your effort to block 
restrictive legislation been effective because you set forth the intent 
of Congress as you have outlined it here this morning ? 

Mr. Lemmon. It has been extremely helpful in many instances. 
I wouldn’t say that in every instance that has been the case, but it 
has been a very helpful tool to rely on this report to the committee 
expressing the intent of Public Law 15. 

Mr. Peck. And the background of Public Law 15 and the intent 
of Congress surrounding it, as you have generally expressed it this 
morning, is the same as you have expressed it on previous occasions 
and been persuasive in so doing; is that correct, sir / 

Mr. Lemmon. I think that is generally correct. 

Mr. Prcx. I have just one other question, Mr. Lemmon. It is a 
question which TI asked of a witness yesterday, based on testimony 
given by a previous witness. It bears upon the general ability of 
public officials to regulate insurance. 

The question is this, sir. Do you think that today, with the knowl: 
edge available to those who are asked to regulate insurance, a proper 
and intelligent regulation of insurance is possible ? 

Mr. Lemmon. ‘Absolutely. Take some of the smallest States with 
the smallest staffs. Regulation has been good. The public has been 
protected. Companies have been regulated as to solvency. You hear 
of no broke companies in those States—many of the States west of 
the Chicago area, some on the eastern seaboard—small staffs that are 
really regulating in the public interest. 

There has been competition. 

Mr. Precr. I notice you say State regulation in contrast to Federal. 
Do you believe that State ‘regulation, if amended as you suggest, 
could be effective for the insurance companies involved, all ‘other 
companies which purchase insurance, for the commerce e and industry 
of the Nation as well as the general public ? 

Mr. Lemmon. But absolutely. Competition is good for the busi- 
ness. We have not written all the business. The bureau’s business 
has been increased; ours has increased. That is a natural result of 
active competition. 

Mr. Peck. Thank you, sir. 

Senator O’Manoney. Mr. Kittrie? 

Mr. Kirrrie. I have a very short question. In order to determine 
whether the public is adequately protected under lower rates, I would 
like to find out what the reason 1s for these lower rates. I mean, is 
the reason primarily that your costs of operations are lower—that is, 

ou pay less agent’s commission, lower administrative costs; or is this 
Sends rate based on a different evaluation of the risks involved ? 








M 
coul 
lowe 
low’ 

L 
evel 
bey: 

N 
that 
mel 
tior 
it ¢ 
ow 

) 
but 
) 
you 
at : 
the 
; 


ha’ 
the 
ow 
of 

eve 
is 


Si 
O} 





wae 


= 


THE INSURANCE INDUSTRY 1241 


Mr. Lemmon. There are only two elements that go into rates, of 
course, and that is expenses and losses. Our companies operate with 
lower expenses, and many with lower losses. So they can charge a 
lower rate; they have done so. 

In your State of Wisconsin we have 18 local companies, and I think 
every one of them charges lower rates; and their financial integrity is 
beyond question, sir. 

Mr. Kirrrie. I see. The reason I was asking this is to the extent 
that you evaluate the risks differently—then there may be an argu- 
ment between you and some other people as to whether your ev valua- 
tion is proper. To the extent that you cut rates primarily because 
it costs you less to operate, nobody could object to that. If you say, 
“We have less administrative cost,” that is OK. 

Mr. Lemmon. I am fearful they do, sir. No one should, I agree, 
but that isn’t the result. 

Mr. Kirrriz. And, also, is it an accident that many members of 
your association are mutual companies? Is there any relationship 
at all between the corporate structure of the corporation and the rates 
they charge ? 

Mr. Lemon. It depends on their plan of operation entirely, We 
have many mutual companies that operate through agency system in 
the same agencies with the stock companies. Some of them have their 
own agency setup, so there are all types in our organization, all types 
of companies: Stocks, mutuals, reciprocals; and I think practically 
every company with the exception of one in the State of Wisconsin 
is a member. 

Mr. Krrrrr. Thank you very much. 

Senator O’Manonry. Mr. Lemmon, you have filed with the com- 
mittee a report from the Department of Insurance of the State of 
Illinois. This, according to the table of contents, contains a broad 
report upon the membership methods of operation and the association 
records, the territory that you cover, your field of operations, your 
income, your financial condition, and then general comments, does 
it not? 

Mr. Lemmon. Yes, sir. 

Senator O’Manoney. You are submitting this for the committee, 
I suppose, as representing an independent judgment upon the stability 
and standing of the National Association of Independent Insurers? 

Mr. Lemmon. That is one purpose. Of course, under most of the 
State laws we are required to be examined for our services—statistical 
operations and advisory services. 

Senator O’Manoney. When was your organization formed ? 

Mr. Lemmon. In June 1945. 

Senator O’Manoney. Where was it formed ? 

Mr. Lemmon. In Chicago, Il. 

Senator O’Manoney. Does it have a corporate charter ? 

Mr. Lemmon. In 1946 we organized as a corporation not for profit 
under the laws of Illinois. 

Senator O’Manoney. It is not operating for a profit? 

Mr. Lemmon. That is correct, sir. 

Senator O’Manoney. Is it a trade association? 

Mr. Lemon. It is an insurance trade association. 
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Senator O’Manoney. Is membership confined to independent in- 
surers ¢ 

Mr. Lemmon. Well, I wouldn’t say that. We would take anyone 
who agreed with our philosophy, but it so happens that only inde- 
pendent insurers are members. 

Senator O’Manoney. Are any of your members acting in concert 
with those who would restore to the insurance industry the conditions 
that existed before the South-Eastern Underwriters decision by the 
Supreme Court ? 

Mr. Lemmon. Would any of our companies act in concert? [| 
wouldn’t think so. We have very few companies—I think the trend 
is the other way, sir. 

Senator O’Manonry. How do you distinguish between an inde- 
pendent company and a company that works in concert with these 
rating bureaus to prevent independent action ? 

Mr. Lemmon. Well, they make their rates, bureau companies, now, 
in concert; they enforce the rules upon their member companies. We, 
on the other hand, collect statistics from all of our companies. We 
file this consolidated data with the departments. We furnish this to 
our member companies, and we encourage initiative and competition 
and enterprise. 

Senator O’Manoney. All right, now I will restate my question.so as 
to make it more clear. Are any of the members of your association 
also members of those groups in the insurance industry that are work- 
ing against competition and independent action ? 

r. Lemmon. Well, some of our companies probably subscribe by 
necessity to some of these fire rating bureaus. 

Senator O’Manoney. They may belong to bureaus. I am not 
raising that question. I am asking whether any of them may be 
regarded as members of the group which has been attempting appar- 
ently to restore this situation in the insurance industry that existed 
before the Supreme Court decision ? 

Mr. Lemmon. Not to my knowledge, sir; not a one of them. 

Senator O’Manonry. The committee now stands in recess until 2:30 
this afternoon when it will meet in this room. 

(Whereupon, at 1 p.m., a recess was taken until 2:30 p.m. of the 
same day.) 

AFTERNOON SESSION 


Present: Senator O’Mahoney. 

Senator O’Manoney. The committee is in order. 

Who is your first witness ? 

Mr. McHveu. The first witness this afternoon is Mr. Henry Moser, 
Allstate, and with him is his counsel, Mr. George Kline. 

Senator O’Manoney. All right, Mr. Moser, you may proceed. 


STATEMENT OF HENRY S. MOSER, SENIOR VICE PRESIDENT, ALI- 
STATE INSURANCE COS.; ACCOMPANIED BY GEORGE H. KLINE, 
VICE PRESIDENT AND GENERAL COUNSEL 


Mr. Moser. Thank you, Senator. 

My name is Henry 8. Moser. I am the senior vice president of the 
Allstate Insurance Cos. I appear here today at your request. 

Senator O’Manoney. What are the Allstate Insurance Cos. ? 
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Mr. Moser. They are three; it is a group of three companies which 
are described at the bottom of this page, the Allstate Insurance Co., 
the Allstate Fire Insurance Co., and the Allstate Life Insurance Co., 

nator. ; 
tine fire and casualty companies are members of the National Asso- 
ciation of Independent Insurers. 

In order not to unduly burden the record, I shall not repeat the 
things said by Mr. Lemmon. I shall merely amplify one or. two of 
the subjects treated by him, and describe for you my companies’ his- 
tory, operations, and some of their experiences. a? r 

The Allstate Insurance Co. is a wholly owned subsidiary of Sears, 
Roebuck & Co.—hereafter referred to as Allstate—which for many 
years confined its writings to automobile insurance, a few years ago 
expanded its writings to other casualty lines, and more recently em- 
barked in the fire insurance business. 

Senator O’Manoney. In what State—— 

Mr. Moser. We operate in all of the States of the United States. 

Senator O’Manoney. In what State did it receive its charter? 

Mr. Moser. The State of Illinois, sir. 

The Allstate Fire Insurance Co. is no longer writing any direct 
business—it was organized at a time when a casualty company could 
not write any fire coverages. 

The Allstate Life Insurance Co. was organized in 1957. All 
three companies are Illinois companies. 

The fire and life companies are owned by Allstate. 

Allstate was organized in 1931. It is licensed in all States and in 
all the Provinces of Canada. Its written premiums for 1958 were in 
excess of $375 million. It has traditionally been an independent 
company—that is, a company not a member of or a subscriber to any 
rating bureau, except in States where such membership or subscriber- 
ship is required by statute or administrative direction and except for 
its commercial fire business. Allstate has developed its own classi- 
fications, rating plans, and premium rates, except in the commercial 
fire business and in the casualty field in the States where it was com- 
pelled by law to join the “lodge.” 

Allstate’s rates throughout all the years of its existence have been 
substantially below those charged for cognate coverages by bureau 
companies. For example, in 1958 our rates for automobile liability 
coverages averaged approximately 15 percent below bureau rates. 
This percentage was considerably higher in previous years, and at one 
time reached a figure of 22.7 percent below bureau rates. 

A conservative estimate discloses that during the past 10 years 
if we had charged our policyholders stock bureau rates we would 
have had to charge them $370 million more than the premiums they 
paid us. In other words, by being an independent we’ve saved our 
policyholders $370 million in the last decade. These savings in 1958 
alone were in excess of $70 million. 

Senator O’Manonry. Does Allstate or any of its branches receive 
any income of any kind by reason of the fact that these companies 
are subsidiaries of Sears, Roebuck ? 

Mr. Moser. By income you mean from Sears, Roebuck, Senator? 

Senator O’Manoney. That is right. 

Mr. Moser. Not one shilling. 
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Senator O’Manoney. A shilling is not the currency of the United 
States. 

Mr. Moser. Every penny—I will come back to your country—that 
we receive is premium income and investment income. Every item 
of service or facilities which Sears, Roebuck affords to us by virtue 
of the fact that we are a subsidiary is paid for in fair cost, and that 
question—I may touch upon that later—Senator, of subsidization of 
our company, has been judicially determined and has been laid to 
rest some time ago. 

Senator O’Manoney. In other words, you are telling the committee 
that you have been able to write automobile insurance during 1958 for 
‘ates that are approximately 15 percent below bureau rates; the reason 
for this is wholly accounted for by your operations in the insurance 
field ? 

Mr. Moser. Exactly, Senator. 

Senator O’Manoney. All right. 

Mr. Moser. I should add, too, for the benefit of the committee, 
which I do not think I included in the statement, that particularly in 
view of the question you asked this morning of fly-by-night companies, 
that we have a capital and surplus now of $178 million. I should say, 
too, that $50 million of that was contributed to us by Sears last year. 
Prior to that time our capital and surplus was a very small figure of 
only $128 million. 

These savings to the policyholder were effected through economies 
in operation. We pay our nearly 3,200 agents a considerably lower 
commission than that generally paid by our competitors. Further, 
we adopted the life insurance practice of paying a reduced renewal 
commission. Agents who leave our employ do not thereafter receive 
any commission on business theretofore produced. Some of our busi- 
ness also comes to us directly. Upon this business only countersign- 
ing and not the regular commission scale is paid. 

Although the company incurs some expenses for policy prepara- 
tion and other incidental expenses ordinarily borne by agents of other 
companies, our total expenses for acquisition are considerably less 
than the amount paid by stock companies generally. 

I should state in passing that, notwithstanding the lower commis- 
sion rates, our agents—who are thoroughly trained, licensed in every 
State in which they operate, and except for a small number, devote 
their entire time to selling our insurance, by reason of the volume of 
their business—enjoy considerably higher earnings than fire and cas- 
ualty producers generally. 

Although we afford substantial savings to the public, we do not sell 
insurance at a loss if we can avoid doing so. We are stock companies 
and firm believers in the profit tradition of the American free enter- 
prise system. We have consistently earned underwriting profits 
through most of our 28 years of corporate existence. 

Mr. McHven. Mr. Moser, we have heard the claim made in the case 
of Allstate and some of the larger independents that, in fact, one of 
your purposes in selling insurance at rates considerably below bureau 
rates is for the purpose of using this as a kind of loss leader; that 1s, 
the principal purpose being to take business at a price which does not 
return you a profit, but with the understanding that, in turn, this 
permits you to reach customers and to sell to those customers other 
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types of insurance on which you do receive a profit. Would you like 
to comment on that ? 

Mr. Moser. I would like to comment upon anything the committee 
would like to hear about. 

Let me make it expressly and unequivocally clear that that is no 
the fact. Until a few years ago, we sold nothing but automobile in- 
surance, and we could not have been selling insurance at a loss at that 

oint with a view of making profit upon something else that we sold. 

We have consistently throughout our corporate history had a profit 
on every coverage that we sold, on every type of insurance that we sold, 
except in the last 3 years, so far as liability insurance for and in con- 
nection with the automobile writings, and that was not peculiar to us. 
That experience was common to all insurers in the Nation, and our 
losses were considerably less than the losses of other carriers. 

I am happy to state to you, Mr. McHugh, that those losses in the 
past 3 years have continually diminished in size, and, with the Lord 
willing, we hope to show a substantial profit upon that coverage in 
1959. 

Now, we are proud of our accomplishments. We are proud of the 
savings we have afforded our policyholders; we are proud of the 
contributions which we are convinced we have made to the progress 
of the great branch of American economy in which we are engaged. 
I have given you the foregoing facts not in any spirit of boastfulness 
but only because they are helpful to a more complete understanding 
of the problems being studied by your committee. 

May I make clear at this point that we do not claim that our method 
of operation is the only sound one. We do not challenge the propriety 
of companies, which wish to do so, joining together, pooling their 
experience, and making rates in concert based upon such pooled ex- 
perience within the framework of the McCarran Act. This freedom 
of choice is America. We claim no omniscience, nor do we quarrel 
with our friends who believe that the insurance business is distinctive, 
requires a pooling of experience, and that agreement to price ad- 
herence by those who so pool experiene is necessary toward that end. 

If the public can be protected from being overcharged, there is no 
reason for circumscribing the activities of companies desiring to pool 
their experience and to agree upon uniform rates to be charged, so 
long as such companies restrict their concerted activities to ratemak- 
ing and ratemaking alone. These are the only concerted activities 
that I believe were contemplated by, and embraced within, the con- 
gressional authority granted by the McCarran Act. 

Before giving you our experience under the regulatory scheme, may 
Isay that in our judgment— 

(1) Insurance can best be regulated at the State level rather 
than by the Federal Government; 

(2) That State regulation since the McCarran Act has been 
creditable and effective; and 

(3) That it should not be superseded by Federal regulation, 
nor should Federal regulation be superimposed thereon. 

I do not mean to convey the impression that State regulation can- 
not be improved; that there have been no instances in which we 
violently disagreed with the action of some of the insurance depart- 
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ments; nor that all State insurance department determinations since 
the McCarran Act were within its spirit and intent. 

With 51 insurance commissioners, differences in viewpoints and 
philosophies are to be expected. That there are some who disagree 
with the majority view is not distinctive to State administration. 

Differences in view are found among those charged with the duty 
of administering Federal acts as well as those administering State 
acts. We even have dissents by Justices of the Supreme Court of our 
Nation. Such differences in views will always be with us in this 
great land where we rightfully pride ourselves on freedom of thought 
and expression. 

In evaluating the effectiveness of State regulation, I think it help- 
ful to view it in retrospect. The present may be more clearly seen 
when it is viewed in perspective. 

Let me, therefore, sketch for you the pre-SEUA insurance pano- 
rama and contrast it with the situation as it exists today. 

Prior to that historic decision, we see a serene landscape of the 
insurance industry, large and powerful, regulated for the most part, 
so far as price structure is concerned, by the insurance industry itself— 
unhampered by the provisions of the Federal antitrust acts. The 
regulation was the kind of regulation that could be expected. 

The entrenched, particularly in the fire insurance field, basked in 
the comfort of price maintenance. Practically all belonged to one or 
two existing “lodges” where membership was either mandatory by 
law, or made necessary by the practicality of economic realities. 

Although there was some reasonable amount of competition in the 
casualty field, there were practically no brave corporate souls who 
endeavored to free themselves of the shackles in the fire field, where 
price competition was scarcely discernible—and it was business treason 
to try something different, to experiment, or to vary from the norm. 

Even in the automobile field in the great Empire State of New 
York, all automobile insurance companies, including my own, found 
it necessary either to be members or subscribers to rating bureaus— 
deviations were few and far between, and independent filings were 
nonexistent. 

As is always true, power—particularly where uncontrolled—leads 
to a grasp for even greater power, and frequently the steps taken 
toward that end are, to say the least, not of a circumscribed character. 
Eventually, however, there is retribution. 

So it was not surprising that in 1942 an indictment was voted against 
the South-Eastern Underwriters’ Association and 198 fire insurance 
companies, members thereof. 

It is not necessary for me to recite the charges made in that indict- 
ment. Some people are always offended at anyone who does so. 

Be that as it may, the indictment was upheld by the Supreme Court 
and thereafter the McCarran Act was enacted by Congress. The 
Sherman and related acts were made inapplicable to the insurance 
business to the extent that the business was regulated by the States, 
except for acts of boycott, coercion, or intimidation. 

At the same time the States, the industry and the public were told 
in no uncertain terms by the House Judiciary Committee report that 
it was neither the intent nor the desire of Congress to require or en- 
courage the States to enact legislation providing for mandatory bureau 
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membership or uniformity in rates, and that Congress believed that 
competitive rates, not competitive services but competitive rates, in 
jnsurance on a sound financial basis were in the public interest. 

To help formulate the necessary regulatory laws, the all-industry 
committee came into being. The industry, under the crisis, rose to 

eat heights. 

For the first time in its history, the various interests set aside their 
differing philosophies with a view to finding an acceptable solution. 
Its deliberations were beset with difficulties in that there were varying 
views as to what would constitute “regulation” as the term was used 
in the McCarran Act. 

One segment believed that it would be necessary to “dot all i’s 
cross all t’s,” furnish the State departments with minute mathematical 
calculations in support of every rate and arithmetically prove the 
correctness thereof. Others believed that such burdensome procedures 
were neither required nor necessary. 

Independent companies in the interest of harmony, consented to 
have their rates regulated, even though they were not responsible for 
the difficulties in which the insurance industry was plunged, nor in- 
volved in concerted rate activities within the inhibitions of the Sher- 
man Act. 

This consent on the part of the independent companies was predi- 
cated upon the cornerstone that the regulatory legislation to be en- 
acted would contain safeguards against other impingements upon 
independent. operations. 

I was privileged to serve on this committee on behalf of the inde- 
pendent companies and played a small part in having included in the 
form of suggested rating legislation, thereafter approved by the com- 
mittee, some of these safeguards, such as the purpose clause, the pro- 
vision for the right to make independent filings, the right to deviate, 
and freedom to act independently or become a member or a subscriber 
to a bureau—wholly or partially, and the like. 

Mr. McHvuen. Mr. Moser, in this connection could you tell the 
subcommittee what position you took in the formulation of these laws 
with reference to the minority appeals provision as contained in the 
all-industry law ? 

Mr. Moser. I supported the all-industry bill in its final form in all 
of its provisions. 

Being an independent and not being a member or subscriber of a 
rating bureau, and at that point hoping that I never would have to 
join the “lodge” and not have to avail myself of any minority appeal 
ei I must say that I left that question for those who had a 

eener interest in the subject. 

There were some who felt that was a necessary provision to protect 
the companies who were members of rating bureaus and I, of course, 
was not a member nor were the companies that I represented. 

It was incorporated for that purpose with a view that it might 
afford some relief under certain circumstances, and I supported the 
bill in its entirety. 

Mr. McHven. In the light now of some decade of experience under 
the all-industry laws, will you tell the subcommittee whether or not 
you think this minority appeals provision has been effective in any 
way in providing for competition ? 
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Mr. Mosrr. I, of course, have never had occasion to use it because 
I have never been a member of a rating bureau nor any of my com- 
panies, and that is true, for the most part, of the independent com- 
panies on behalf of whom I speak. 

I would venture to say, without complete research of what has 
transpired, from my rec ollection that it has not been used, and I may 
be wrong about that, my recollection may be faulty, I am getting 
older, but the infrequency with which it was used would indicate 
to me it has not proven to bea very great help. 

The rating bills with these provisions were approved by all segments 
of the insurance industry, including casualty and fire, by all “Classes 
of companies, both bureau and independents, by the agents and 
brokers, all of which segments were represented on, and participated 
in, the work of the committee. The bills were prepared in collabora- 
tion with the insurance commisioners and received their approval. 

I believed then that the commissioners’ all-industry bills were well 
conceived, well drafted, and in the public interest. I believe so now— 
although the decade of administration has disclosed that perhaps they 
are unnecessarily exacting and burdensome in their requirements and 
that some changes therein might now well be made in the public 
interest. 

I endorse Mr. Lemmon’s recommendations upon this subject, and 
IT am in accord with his comments upon the California, Missouri, and 
Idaho approaches. 

I believe the independent companies were justified in their belief 
that the committee bills would ultimately be offered by industry and 
the commissioners in all States, including those that theretofore had 
enacted legislation which was in conflict ‘with the intent of Congress 
as disclosed in the House Judici ary Committee report. 

It was to be expected that everyone’s efforts toward securing State 
legislation regulating rates were to be devoted first to States where 
there was no regulation at all. This wasdone. Somehow, somewhere, 
time marched on. Time for States like Texas, North Carolina, Vir- 
ginia, and Louisiana was just never found. Whether this was due 
to man’s usual resignation to, and complacency with, the status quo 
or to other factors, I do not know. 

It is interesting to observe that no attempt was even made by 
industry to amend a Mississippi statute providing that all stock fire 
companies licensed in the States vote each year as to the rate of com- 
mission that should be paid on fire insurance business written in the 
State, and that no commision other than the one fixed by majority vote 
could thereafter lawfully be paid to any agent in Mississippi under 
penalty of being guilty of a misdemeanor and becoming subject to a 
fine of not less than $35 nor more than $200 for each offense. 

The efforts of my company alone ultimately were responsible for 
obtaining a holding by the Supreme Court of Mississippi that the 
statute was unconstitutional. 

Returning for the moment to the Texas, North Carolina, Virginia, 
and Louisiana mandatory-type statutes, it seems to me that they 
present a problem which may be solved through State legislative 
action or by the judiciary on a challenge as to the constitutionality 
of such acts. The existence of such legislation in these four States 
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does not warrant the destruction of State supervision generally and 
the imposition of regulation on the Federal level. 1 

Now, let us look at the landscape in the light of the State legisla- 
tive enactments with regard to the regulation of insurance rates. The 
picture must be viewed from two approaches. 

From the casualty standpoint, | am happy to say to this committee 
that, in my judgment, except for the mandatory States aforemen- 
tioned, the intent of Congress as expressed in the House Judiciary 
report has been realized. 

Price competition exists, independent operation has been embraced 
by those companies desiring to conduct business in that fashion. 
Others desiring to pool experience and make rates in concert have 
continued to do so. 

The activities of both classes of companies have been adequately 
regulated by the States in the public interest. The public has been 
protected against excessive charges sometimes incident to unregulated 
concerted rate activities. The independent companies have not been 
permitted to charge inadequate rates. There have been no rate wars 
or insolvencies due to rate inadequacies. 

New forms of coverage have been developed. Experimentation has 
not been unduly stifled. Progress to the benefit of the public in- 
evitably flowing from a keen, energetic, dynamic, and intensive com- 
petitive American system has resulted. 

Senator O’Manonry. You are now referring, I take it, to casualty 
experience alone ? 

Mr. Moser. That is right, Senator, only to casualty. 

Senator O’Manonery. Do you have a question, Mr. Chumbris? 

Mr. Cuumprts. Mr. Moser, getting back to your first paragraph on 
page 10—— 

Mr. Moser. Page 10? 

Mr. Cuumpris. Yes. 

Mr. Moser. Yes. 

Mr. Cuumpris. When you say: 

It seems to me they present a problem which may be solved through State 
legislative action or by the judiciary on a challenge as to the constitutionality 
of such act— 
have you challenged the statues in the various States as to their un- 
constitutionality ¢ 

Mr. Moser. No; I have not. These four State statutes have not 
been challenged as to their constitutionality, sir. 

Mr. Cuumpris. Do you know whether the statutes in the other 44 
States may have been challenged as to their unconstitutionality in 
respect to the fixing of rates, especially in the fire insurance field, 
by the rating bureau ? 

Mr. Moser. In the fire insurance field I know of no act. I think 
the all-industry bill was attacked in Arkansas, which case went to 
the Supreme Court of the United States. 

It involved somebody, I think, who was involved in an assigned 
risk, and the constitutionality of the statute was upheld in that re- 
spect. I think that was the only challenge that I know of. 

Mr. Cuumpris. Thank you. 

Mr. McHveu. Mr. Moser 

Mr. Moser. Yes. 
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Mr. McHvuex (continuing). In connection with your comment at 
the bottom of page 10, in any instance where companies have been 
permitted to sell at less than bureau rates, considerably less than 
bureau rates in many cases, to your knowledge, have any of those 
companies ever gone into bankruptcy, ever become insolvent? 

Mr. Moser. To my knowledge, sir, they have not. 

There may well have been some insolvencies that have ensued in 
these 10 or 12 years since the enactment of the statutes, but if they 
have, I am convinced that the insolvencies were not due to rate 
inadequacies. 

In most instances of insurance insolvencies that is not the cause, 
it is mismanagement, it is your investment problem, it is dishonesty 
which sometimes creeps up even in our industry as in others. 

Following the enactment of the commissioners’ all-industry type 
of rate regulation in the State of New York, the insurance supervis- 
ory authorities of that State no longer required companies to be mem- 
bers or subscribers of rating bureaus and permitted independent 
operation. 

This was in 1948, for the first time in the history of the State of 
New York that this occurred. 

In 1948, after 12 years of operating in the State of New York as 
a subscriber to the National Bureau of Casualty Underwriters, my 
company resigned from the bureau and made independent automobile- 
rate filings. We discontinued issuing participating policies on which 
in the year 1947 we had paid a 10-percent dividend. We filed in- 
dependent rates substantially below the rates charged for bureau 
companies averaging 13.4 percent less for private passenger auto- 
mobile liability and 12.1 percent less for collision. We have con- 
tinued to make independent filings in the State ever since, with rates 
substantially below those of bureau companies; and we believe we 
have rendered the people of the State of New York a very distinct 
service by our operation. 

Mr. McHueu. Mr. Moser, merely by discontinuing your policy of 
issuing participating policies, after you left the bureau 

Mr. Moser. I beg pardon ? 

Mr. McHvueu. After you left the bureau, you think that this has 
resulted in some economies in your operation ? 

Mr. Moser. Well, it is self-evident. It really does not require a 
long explanation of the difference. By discontinuing participating 

olicies we did not take the man’s money in advance and keep it 

or a year, we were able to give him the full difference, and by not 
taking that in as a premium and have to pay acquisition cost on it, 
which up to not very long ago, and perhaps today, for many com- 
panies in New York, amounted to as much as 25 percent on automobile 
insurance, that was lost when you wrote participating policies, that 
was lost to the policyholder because you paid it to the agent. 

You did not have to pay the State a premium tax of 3 percent on it. 
For what? For the privilege of holding the poor policyholder’s 
money for a year. 

It just did not make any sense, and that is the difference, and that is 
the effect of saying, “Why, you can effect these savings just the same 
by charging the full bureau rate and ultimately returning the divi- 
dend,” you cannot return that dividend at its full scope. 
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Twenty-eight percent, right at the outset, to say nothing of the cost 
of the preparation of checks and your bookkeeping and your account- 
ing, comes out of that figure. 

i wish I were able to paint the same picture for you in the fire field. 
Unfortunately I cannot do so, and, as you will hereafter note, not 
because of any failure or breakdown of any regulation by the States, 
but because of other factors. 

Let me give you a few experiences we encountered in this branch of 
our business. 

In 1953, we concluded to enter the fire insurance business. We de- 
cided to limit our writings initially solely to coverage on dwellings. 
By and large, rates for fire on dwellings are made on what is known as 
a class basis. This means that, unlike commercial structures, dwell- 
ings are not individually inspected. There is no individual risk 
analysis and determination of rates foreach risk. In each area, dwell- 
ings are placed in one of several classes and a rate is promulgated 
which is common to all dwellings in a respective class. 

We had a choice of following one of three alternative methods in 
entering the fire dwelling business. We could have joined the fire 
insurance rating bureaus and could have charged bureau rates. We 
could have joined the fire insurance rating bureaus and sought to 
charge deviated rates. Or we could file our rates independently. 

Allstate’s tradition as a low-cost company made the rejection of the 
first alternative almost automatic. It was clear to all of us that All- 
state should continue to bring the economies incident to its method of 
operation to its policyholders in the form of low initial rates. We then 
faced the question of becoming a deviating company. If we joined 
the bureaus, we would be bound to use the bureau’s rates, rules and 
forms. Insofar as rules and forms were concerned, we believed that 
we could devise rules and forms which would be more acceptable to our 
customers and more consonant with our method of operation than those 
which bureau membership would force us to use. Our principal prob- 
lem lay in the deviation provisions of the commissioners’ all-industry 
bills. It was clear to us that the role of a deviator had two major 
infirmities—first, that the rating bureau could cause a hearing to be 
held upon the deviation application merely by refusing to waive such 
a hearing and, second, that the deviations were only made effective for 
1 year certain. 

This latter provision made it possible for hearings to be held each 
year, although this was not the purpose of including the 1-year provi- 
sion in the bill. The primary purpose was to prohibit so-called flash 
filings and changes in deviations as often as might be expedient to 
quote varying rates to prospective purchasers. 

Thus, it became clear to us that the operation of a company on the 
basis of price competition through membership in or subscribership 
to a bureau could possibly be fraught with the hazards of almost con- 
tinuous hearings. As to the third alternative—there was little or no 
precedent to guide us. The role of rating bureaus in the fire insurance 
business was so strong that few companies had managed to break free. 
Adoption of the philosophy of becoming an independent in the fire 
insurance business meant the acceptance of many business challenges; 
meant the acceptance of the necessity of—within the limitations im- 
posed by the standard fire policy laws—the devising of forms, proce- 
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dures, and rules. We also suspected that going independent in the: 
fire insurance business might very well stir up controversy. 

We concluded to accept this possibility because of the freedom of 
operation which the establishment of an independent fire business 
would give us. We hoped that the controversy might perhaps not 
arise—in view of the provisions of the McCarran Act—and of the 
commissioners’ all-industry rating acts. Our hopes were in vain. 

In 1954, we made an independent filing of fire and extended coverage 
rates for dwellings in our home State, Illinois. In due course our 
rates were approved. 

We next went to New York. In August of 1954, we made a filing 
with the New York Insurance Department of rates for fire and ex- 
tended coverages on dwellings. The department acted promptly upon 
our filing and on September 21, 1954, it was approved. We began 
selling fire insurance to the people of New York at approximately 
20 percent less than the rates then being charged by those affiliated 
with the New York Fire Insurance Rating Organization, hereafter 
referred toas NYFIRO. Thereupon came the deluge. 

On October 14, 1954, NYFIRO petitioned the superintendent of 
insurance for a hearing in connection with our rates. The petition 
alleged that Allstate’s rates violated the rating provisions of the New 
York insurance law. Basically NYFIRO’s allegation was that All- 
state’s rates were inadequate. We, of course, denied these allegations. 
A hearing was held in January 1955. Allstate met NYFIRO on the 
threshold of the matter by arguing that NYFIRO was not entitled to 
a hearing to object to the rates filed by a company which was not one 
of its members or subscribers. Briefs were submitted. On January 
27, 1955, an order was entered by the department granting Allstate’s 
motion to dismiss on the ground that NYFIRO was not an aggrieved 
party since its affiliated companies were price competitors, with which 
Allstate had no privity. The department held, and I would like to 
stress this language, that to permit a rating organization and its af- 
filiated companies to intervene in a proceeding involving an inde- 
pendent rate filing would be inconsistent with the general purposes 
of the commissioners’ all-industry rating bill, since “such interven- 
tion would have the effect of a restraint on competition in pricing prac- 
tices of their competitor.” A copy of this opinion is attached to my 
statement. 

In May 1955, the same year, NYFIRO brought an action in the 
Supreme Court of New York seeking a review of the department’s 
ruling and an order directing the superintendent to conduct the hear- 
ing it requested. In April 1956, this appeal was dismissed by a su- 

reme court justice on the ground that a hearing had subsequently 

en held. NYFIRO appealed the dismissal to the appellate divi- 
sion. In December 1958, the appellate division affirmed the supreme 
court’s order. 

Senator O’Manonry. May I interrupt at this point to ask the 
reporter 

Mr. Moser. Yes. 

Senator O’Manoney (continuing). To make note at the end of the 
paragraph, which concludes at the top of page 15, that the opinion 
to which Mr. Moser was referring is the opinion and decision in the 
matter of petition of New York Fire Rating Organization and eight 
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individual members for a hearing relating to the fire dwelling rate 
filings of the Allstate Insurance Co., Raymond Harris, deputy super- 
intendent and counsel, State of New York Insurance Department, 
approv ed Alfred J. Bohlinger, , Superintendent of insurance, January 
97, 1955. 

(The document referred to may be found on p, 2704.) 

Senator O’Manonery. Proceed. 

Mr. Moser. During this period Superintendent Bohlinger’s term of 
office expired and the Honorable Leffert Holz was appointed super- 
intendent. NYFIRO thereupon, on March 3, 1955, notwithstanding 
the pendency of the aforementioned appeals, petitioned the new su- 
perintendent to call a hearing on Allstate’s fire rates on his own 
initiative and to permit NYFIRO to be heard. Superintendent Holz 
called such a hearing. The hearing consumed 8 full days, com- 
mencing on April 25, 1955, and ending May 19, 1955. A record of 
more than 1,400 pages was made. Hundreds of exhibits were intro- 
duced. Several executive officers of our company devoted sub- 
stantially their entire time to this problem during this period. In 
addition, the time of accountants, staff members, and others was 
involved. ‘The hearing necessitated numerous trips by the retinue of 
our lawyers and witnesses from our home office in Ilinois to the city 
of New York where the hearing was being held. 

On July 1, 1955, Superintendent Holz approved our filing of Sep- 
tember 21, 1954, but ch: anged the rate reduction from approximately 
20 percent below the rates charged by NYFIRO companies to a level 
of approximately 15 percent below such rates. On October 31, 1955, 
NYFIRO again appealed the superintendent’s order. We filed a 
cross-appeal. In April 1957, all of the pending litigation that I 
referred to was consolidated and it was transferred to the appellate 
division of the New York Supreme Court. In November 1958, the 
matter was argued before the appellate division. At this time we 
withdrew our cross-appeal since more than 3 years had elapsed and 
the question had become academic, but to NYFIRO it had not 
become academic. 

On December 9, 1958, the appellate division, without filing any 
formal opinion, entered two orders—(1) affirming the trial court’s 
decision dismissing the appeal from Superintendent Bohlinger’s order, 
and (2) affirming Superintendent Holz’ order establishing our rates 
at 15 percent below those of the NYFIRO companies. NYFIRO 
petitioned the appellate division for leave to appeal. This applica- 
tion was denied. NYFIRO thereupon sought leave to appeal from 
the court of appeals. This application was granted in February of 
1959 and the case was argued only 3 days ago on May 26, 1959, in 
Albany. We are now aw ‘aiting the decision of the court of appeals. 

Mr. McHueu. Mr. Moser, in the course of these proceedings in 
court have you had any ruling from any court on the question of 
whether or not the bureau has a right to be an aggrieved party in an 
independent filing action ? 

Mr. Moser. The only administrative ruling is that. There is a 
comment 

Mr. McHven. By the courts. 

Mr. Moser. There is a comment in an order of the appellate division 
which I will come to in just a moment, if I may. 
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What I have recited is only the partial story of our New York 
experience. In 1958 we concluded to broaden our fire writings to 
include commercial properties. Because these are individually rated, 
we determined that it was not presently practical for us to maintain a 
staff to establish rates for this class of business. We, therefore, be- 
came a subscriber to NYFIRO for its rating services on all classes of 
risks other than the ones we were writing under our independent 
filings; and I should say to you that we did it not from choice but 
because of the necessity of doing so. 

We filed a deviation of 15 percent from NYFIRO rates, the same 
differential allowed to us by the Department in connection with our 
dwelling business. Between March 14, 1958, and July 24, 1958, or 
for a period of more than 4 months, we awaited the action of the 
governing committee of NYFIRO upon our deviation. 

It took 4 months to determine whether the deviation should be 
opposed or whether it should not. In the meantime, of course, we are 
not selling policies. 

The governing committee ultimately refused to waive a hearing 
before the insurance department. Hearings were had before the 
department on September 9, October 3, and October 21 and 22 of 1958, 
Again, hundreds of pages of testimony were taken. Again, a large 
number of exhibits were introduced. 

Our deviation, as was our independent filing of dwelling rates, was 
bottomed entirely upon our expense savings, nothing else. We did 
not rest our case upon any proposed savings in loss cost. 

On January 8, 1959, the department approved Allstate’s deviation. 

Senator O’Manoney. You are now in 1959? 

Mr. Moser. 1959. This is 5 years later we finally arrived. 

Thus, although our rates were held to meet the standards of the 
Rating Act, we were prevented from selling commercial fire insurance 
at reduced rates in New York for nearly 10 months, and not because 
of the inadequacy of State regulation, not because of anything that 
the State, the department of insurance, did. 

On May 1, 1959, NYFIRO served notice of its intention to appeal 
the department’s determination. Based upon the record in the dwell- 
ing case, which I have detailed to you earlier, we look forward, we 
must say not with any pleasure to 4 or 5 years of involvement and 
litigation before this matter is ultimately determined. But we are 
not through yet. 

On March 2, 1959, we were attacked from another front. On that 
date the New York State Associaiton of Insurance Agents requested 
the superintendent of insurance to vacate his order of January 8, 
1959, which approved our deviation and to give the agents’ association 
an opportunity to be heard in opposition to our filing. After an 
exchange of memorandums, to the credit of the superintendent of 
insurance of the State of New York, Superintendent Thatcher, he 
ruled on May 14 of this year that he would not do so. 

One thing more is worthy of mention. It is to be borne in mind 
that our commercial fire rates involved a deviation from NYFIRO 
rates. This deviation is renewable yearly. It is not inconceivable, 
based upon NYFIRO’s previous conduct that when we seek to renew 
our deviation early in 1960 and again in 1961 and subsequent years, 
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we will upon each occasion be met with new hearings, new testimony, 
new exhibits, and the Donnybrook will just never end. 

To review the past, we made our first independent fire rate filing 
in New York in September 1954. It is still being litigated by 
NYFIRO in 1959. Five years of litigation followed our efforts to 
enter the dwelling fire business and we are not at the end of our 
litigation journeys yet. It isan anachronism that although NYFIRO 
js still litigating to establish that our rates are inadequate, during 
the 5-year period of litigation we have written over $26 million of 
fire and extended coverages nationwide at rates 15 to 20 percent be- 
low the rates of rating organization members and have made a profit 
on the business of more than $5 million. Our New York experience 
for the period shows $3 million of fire and extended coverage pre- 
miums and a profit in excess of $900,000. 

I know they are going to tell you that this is a bookkeeping thing, 
that this is just a juggling of figures. All that I can say to this com- 
mittee, with every ounce of sincerity that I can convey to you, is that 
our books have always been kept in the best accounting principles we 
know how, and under the guidance and advice of the best account- 
ants that we can employ, independent people, people who have a 
reputation at stake, and who are not biased in their judgment. 

r. McHvuen. Mr. Moser, has pendency of these proceedings in 
New York over this protracted period had an adverse effect upon 
your method of doing business in these other sections of the country ? 

Mr. Moser. It has not yet because we won every battle. It delayed 
us for a long while, because New York is sort of a bellwether State, 
and many departments look with some reverence, and I should say 
justly so, to the action of the New York department, and we were 
delayed in many States in connection with our independent filings of 
dwelling rates because they wanted to see what New York was going 
to do after this hearing. We ultimately will have them approved 
nationwide at figures of either 15 or 20 percent, except in a few States 
where because of these mandatory State statutes we had to join the 
“lodge” or for other administrative requirements we had to join, I 
think, something like 7 or 8 in number, and in those States we 
deviated and paid dividends. 

Mr. McHvuen. Then these New York proceedings have affected 
the speed with which you are able to put your rates into effect in 
other sections of the country ? 

Mr. Moser. I should say so. 

Mr. Cuumerts. Mr. Moser, on page 17 when you were talking about 
May 1, 1959, and NYFIRO served notice of its intention to appeal, I 
thought you said that that kept you from selling any contracts of 
insurance ? 

Mr. Moser. No, I said that in the previous hearing—we were not 
able to sell any contracts of insurance in New York until the Insurance 
Department had heard the objections to our deviation. Those were 
not heard and determined for a period of 10 months after we made 
application for the deviation, and during that 10-month period we 
were not permitted to sell it. 

Mr. Kline, our counsel, reports to me that during that 10-year 
period —— 

Mr. McHven. Ten-month period. 
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Mr. Moser. Ten-month period, we sold fire insurance in New York 
at bureau rates, but not at the rate which we wanted or not at the 20 
percent below the figure which we wanted to sell it at. 

Mr. McHveun. But during the 5 years of litigation on the other 
type of insurance you were selling 

Mr. Moser. Right. 

Mr. McHveu (continuing). At the 15-percent rates? 

Mr. Moser. Right, sir. 

The actual out-of-pocket expenses to my company to date in our 
efforts to afford a savings to New York residents in the cost of their 
fire insurance, not including the salaries of any of our officers or em- 
ployees involved or participating in the New York hearings, is in 
excess of $78,000 and the controversy is not yet concluded. 

I have tried to be temperate in my presentation. I have given you 
only the factual data. I have shortened my statement by intentionally 
omitting adjectives. The determination of the propriety or impro- 
priety of what has transpired is not for me, but for this committee. 
I cannot help but venture the observation, however, that if what has 
transpired is countenanced—rating laws, independent rate making, 
deviations, competition in the fire insurance business, all become mere 
illusions, mere mirages, and fine-sounding idealistic concepts that 
cannot come to pass—the congressional intent in the passage of the 
McCarran Act will be completely aborted. 

Senator O’Manonry. What would you say, Mr. Moser, would be 
the cost to the policyholders of New York of the-actions by the rating 
bureaus in preventing competitive rates being established in that 
State? 

Mr. Moser. Senator, that would be the wildest guess and estimate 
upon my part. There really isno way that I ean determine it. 

All I can say to you is that in automobile insurance, based upon our 
expense factor, we say that the policyholders of New York last year 
held $70 million. 

Senator O’MAnoney. How much? 

Mr. Moser. $70 million... We wrote $70 million, if the court please. 
That $70 million that we saved in New York was since our corporate 
history. 

We wrote $70 million of insurance in New York last year, and, 
based upon the 8 percent deviation which is all we had in the automo- 
bile business in New York at that time, that is a saving of perhaps 
$8 or $9 million. What we can save them in fire depends upon how 
much we will be able to write. We hope that we will be able to do for 
the people of New York in the fire field what we did for them in the 
automobile field, and we think they are entitled to it. 

Senator O’Manoney. You were selling your insurance at rates 15 
to 20 percent below the rates of the rating organization members, were 
you not ? 

Mr. Moser. Right, sir. 

Senator O’Manongy. Was that in fire and extended coverage? 

Mr. Moser. That was the rate in fire and extended coverage, and 
the average rate below in the casualty field last year was somewhere 
around 15 or 16 percent. 

Senator O’Manoney. Assuming that you were selling these at 
only, say, 15 percent below the rates charged by the bureau members, 
based upon the amount of insurance that was done in New York at 
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that time, would you be able to make an estimate of what the cost to 
the policyholders was of not having these rates 15 percent below what 
the other companies were charging / 

Mr. Moser. I have no recollection at this moment what the total 
fire writings were in New York, Senator, but I must say to you that 
I never hope to write all the fire insurance business at that rate in 
New York. 

Senator O’Manoney. No, of course you don’t; but if independent 
companies are not prevented from lowering the rates, maybe the 
policyholders would have the benefit of having lower rates from all 
the insurance companies, and even from the rating bureaus. Would 
that not effect a saving to the policyholders ? 

Mr. Moser. I think so. 

Senator O’Manoney. It would? 

Mr. Moser. If you once get independent rates, I think you effect 
savings not only for the policy holders of the independent companies, 
but where you have that and you have competition, it tends to bring 
down the rates of those who act in concert. 

Senator O’Manoney. Are you not telling us that due to the efforts 
of the independent companies and your company to lower rates to the 
policyholders, if not prevented by concerted action on the part of those 
who want the rating bureaus to dominate the scene, a great saving 
would be accomplished for the policyholders as a whole ? 

Mr. Moser. That is what I have been trying to say in my fashion 
ever since I started. 

Senator O’Manoney. I wanted to be sure that I understood you. 

Mr. Moser. It cannot be said that what was done was merely an 
exercise of legal rights. Allstate, like the Insurance Co. of North 
America, has won every battle on. this subject in the courts to date. 
Allstate, like the Insurance Co. of North America, has had the re- 
sources to enter the fray and resist the aggregate economic strength 
of the 265 insurance companies comprising NYFIRO and similar 
numbers affiliated with other rating organizations with which we have 
had similar experiences in other States. 

The average company, however, confronted with the possibility of 
our New York experiences, can do nothing but throw in the sponge— 
join the lodge—and become an obedient and subservient member— 
compelled to even contribute financially to foist membership, obedi- 
ence, and subservience upon other companies in like position. 

Mr. McHucn. They contribute, I assume, by the requirements that 
they participate in the bureau and pay fees to the bureau ? 

Mr. Moser. Their assessment is proportioned. 

The act of companies collectively to subject a competitor to vexa- 
tious administrative hearings and litigation, where the cost to the indi- 
vidual members of the group for the hearings and litigation is neghi- 
gible but the cost to the competitor is so large that it cannot defend 
itself, i is aS coercive as any means of destr uction that can be devised. 

The continued and unrelenting conduct of NYFIRO in subjecting 
Allstate to costly administrative hearings and litigation—notwith- 
standing the undisputed record of our pr ofitable operations in the fire 
business. during the last 5 years—gives rise to the thought that 
NYFIRO cannot seriously be urging that our rates are inadequate, 
but that the hearings and law suits are being prolonged and employed 
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for some other purpose. The true purpose becomes apparent when it 
is remembered that in the NYFIRO complaint to the New York de- 
partment they state—and I would like to have you heed this language: 

It is our contention : 

(1) That rates in the dwelling classes in the State of New York must be uni- 
form pursuant to sections 184(3), 183(1), and 186 (1) and (2) of the insurance 
law of this State, subject to the statutory right of deviation set forth in sec- 
tion 185. 

You see, you can file independently. That is all right so long as you 
filetheir rate. But they must be uniform. 

(2) That the filings of the Allstate Insurance Co. in these classes do not 
conform to the above and are in violation of these provisions of law. 

And from the summation of their counsel at the hearings in New 
York—this is an argument made to the superintendent of insurance 
at New York at the conclusion of the hearings on our dwelling rates. 

Senator O’Manonry. Who was the individual ? 

Mr. Moser. The individual was Abraham Kaplan, counsel for the 
NYFIRO. 

Senator O’Manoney. How do you spell his last name? 

Mr. Moser. K-a-p-]-a-n. 

The best answer you’ve got to what develops in that kind of a picture is what 
developed in the automobile business since 1948, because in 1948 the Allstate 
volume was $33 million and they had been, sir, on a participating basis in this 
State since 1936, for a period of 12 years and what has followed since this depart- 
ment, your predecessor, granted them the right initially to go in and sell insur- 
ance 20 percent lower than any other stock company could sell it at? The vol- 
ume has gone from 1946 to 1954, in the period of 8 years, from $33 million to $209 
million and where do you stop and who is a monopoly? * * * Is that in the 
interest of the general insuring public? * * * Is that what this industry is going 
to confront here? 

So Mr. Kaplan stood before the superintendent of insurance of 
New York, and I say he disclosed the real purpose of these hearings, 
to establish uniformity, so that they could protect themselves against 
our granting to the fire people the same protection at the same savings 
that we granted, the fire customer, the same savings that we granted 
in the automobile field, and to make certain that no competitor of that 
size grows up to compete with them in their present rights. And that 
is the purpose. 

Mr. McHvuen. Mr. Moser, has Mr. Kaplan appeared on behalf of 
other rating bureaus in other sections of the country in opposing devia- 
tions or independent filings? 

Mr. Moser. He has appeared in Pennsylvania, I know. He ap- 
peared here in the District of Columbia. 

Mr. Kaplan has been counsel for NYFIRO for very many years. 
I don’t know the extent of his travels around the Nation, but I know 
he has tried many rating cases for NYFIRO over a period of years. 

Pennsylvania and the District of Columbia come back to me quickly. 
I am sure there are others. But NYFIRO would be in a much better 
position to give you that information. 

Mr. McHveun. In these other jurisdictions where he appears, he is 
not appearing on behalf of NYFIRO? 

Mr. Moser. He is not appearing on behalf of NYFIRO. He is 
appearing on behalf of the local rating bureau in that territory. 
But somewhere along the line the people in the background are very 
much the same. And I will give you that in a little more detail later 
in my statement. 
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Mr. McHven. I wonder if you would explain that a little bit more. 

Mr. Moser. Do you want it now or do you want it when I come to 
itin my statement. Iwillcoveritfully. 

In the light of the foregoing can it be said that all of the efforts of 
our position were devoted toward preventing us from selling fire 
insurance at a loss, or is it possible that the picture discloses a rear- 

ard struggle to perpetuate a system made illegal by the McCarran 
Act in blind disregard of the rating legislation passed by States sub- 
sequent thereto? Has the humility following the crisis of a decade ago 
been replaced with the brazenness of the “good old days” that pre- 
ceded the Southeastern Underwriters decision ? Is there a plan afoot 
to compel price uniformity and destroy competition in the fire busi- 
ness? It is to be noted that some of the fire rating organizations, 
including the most powerful one, are not content to rely solely on a 
charge of rate inadequacy. When this is not available to them we see 
attempts to prohibit competition through other means. One of these, 
the promulgation of the Arizona partial subscribership rule, was de- 
scribed by Mr. Lemmon for you and perhaps other witnesses. 

Now I have here another example of what transpired in Ohio. Let 
me give you one more experience, namely, our experience in Idaho. 
In August 1954, we made an independent filing of fire dwelling rates 
in Idaho approximately 20 percent below “bureau” rates. These were 
approved by the department on August 31, 1954, subject to our affilia- 
tion with a licensed examining bureau as required by the Idaho statute. 
The Idaho law provides that all fire companies must belong to an 
examining bureau which checks policies written by members to see 
that the rates charged conform to those approved by the department. 
It provides that a rating bureau may maintain an examining depart- 
ment and that its services must be available to all insurers; that an 
insurer may subscribe for examining service only and that the expense 
of the bureau shall be shared by subscribers on a basis of the service 
rendered to it (ch. 21, secs. 1201-1203). 

There is only one examining bureau in Idaho. It is a department 
maintained by the Idaho Rating and Surveying Bureau. Allstate, 
promptly upon receiving the approval of its rates by the department 
applied to the bureau for a subscribership for “examining services 
only.” The bureau delayed taking action upon our application for 6 
months. Not until March 4, 1955, did it accept our application, and 
then made the acecptance contingent upon our agreement to pay 100 

ercent assessments on our premiums, adjusted to the bureau level. 

is requirement was imposed notwithstanding the existence of a 
rule of the bureau that the rate for examining services only was to 
be 50 percent of the rate for full service. 

The bureau’s action in our instance was predicated upon an allega- 
tion that we were using their “Town List,” a classification of towns 
for rating purposes. This was public property under the Idaho Fire 
Rating Act and we had a right to base our filing thereon. Further- 
more, we had offered to pay all rating bureaus our fair share of the 
cost of all revisions of such list. 

Months of correspondence between Allstate, the insurance depart- 
ment, and the bureau ensued. Allstate finally demanded a hearing. 
This was held on January 24, 1956, before the commissioner of insur- 
ance at his office in Boise, Idaho. Our then assistant general counsel, 
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and a witness from the home office were required to attend the hearing, 
Local counsel was employed, and extensive briefs were filed. On April 
23, 1956, the commissioner of insurance ordered the bureau to admit 
Allstate as a subscriber at the 50-percent rate assessment prescribed 
in its rules. 

Thus through this conduct we were prevented from selling fire 
insurance to the people of Idaho at a substantial saving, for nearly 
2 years. i 

Now I am going to answer the question that you asked me a few 
minutes ago. 

It may be pure coincidence but it is interesting to note that 7 of the 
16 members of the governing committee of NYFIRO in 1955 were 
also members of the governing committee of the Pacific Fire Rating 
Bureau which sponsored the Arizona partial subscribership rule here- 
tofore referred to and that 8 members of the New York board in 1955 
were also members of the Idaho Rating & Surveying Bureau which en- 
deavored to exact from Allstate fees for rating services which it had 
no desire to purchase and notwithstanding we were independent filers. 
But it is also interesting to note that the same counsel appeared in 
Arizona for the Pacific Fire Rating Bureau and in Idaho for the 
Idaho Rating & Surveying Bureau. 

Senator O’Manonry. Assuming those to be factual statements, I 
think you can support the statement, can you not ? 

Mr. Moser. I can give you the names if you want. © I will be glad to 
filethem with you. Ihave got the names. 

Senator O’Manoney. Please do. 

But making the assumption that the statement is accurate, as I as- 
sume it to be, you have described the existence of a rating bureau in 
combination involving at least three States and maybe four. 

Mr. Moser. That’s right. 

Senator O’Manonry. So that the rating bureaus are not merely 
State organizations; they are interstate organizations. 

Mr. Moser. I think that that is an accurate statement, Senator. 
They have theoretically another corporate form. I wouldn't call it— 
it is not a disguise, of course. They have another corporate form, but 
back of that corporate form the same people are interested to a large 
extent. 

Senator O’Manonry. What I am pointing out, Mr. Moser, is simply 
this: That while protesting anythmg that even resembles Federal 
regulation, that is to say, regulation by law governing the entire Na- 
tion, these insurance executives who run the rating bureaus are estab- 
lishing their own national organization to regulate the rates. 

Mr. Moser. Well, it would seem that way to me, Senator, but I sup- 
pose that is a province of this committee to determine. 

Senator O’Manoney. I am not asking you to assume my words. I 
am just drawing a conclusion from the facts you tell the committee. 
You may proceed. 

Mr. Moser. Thank you. 

Yet, this situation, it seems to me, requires no legislative relief. In- 
surance rating bureaus owe their lives and existence to congressional 
authority. The authority granted to such bureaus, it seems to me, Is 
limited solely to concerted ratemaking under regulation by the States, 
free of intimidation, boycott, and coercion. Congress never intended 
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to give rating bureaus the right, under the guise of making rates for 
its members, to collectively engage in activities which not only could 
restrain trade but destroy it—activities coercive in character ; activities 
taken purportedly on behalf of all members but perhaps contrary to 
the wishes of a large minority, a minority which joined such bureau to 
obtain its rating services only and having no interest in becoming par- 
ties to any other activities. 

The New York Insurance Department clearly recognized the effect 
of permitting a rating bureau to intervene and oppose independent 
filings when it said in the opinion in our case attached to this 
statement : 


It is clear from the above analyses that (1) it would be inconsistent with the 
genéral purposes of the model bill and the New York amendments to permit a 
rating organization and its affiliated companies to intervene in a proceeding 
involving an independent rate filing since such intervention would have the 
effect of a restraint on competition in pricing practices of their competitor, and 
(2) the specific provisions of the model bill and the New York amendments do 
not intend that such rating organization and its affiliated companies shall have 
the standing of an aggrieved party so as to entitle them to a hearing before the 
commissioner or superintendent of insurance with respect to an independent 
filing of rates of a competitor. 

Such conduct would not be countenanced by the Department of 
Justice in other branches of American economy and is worthy of its 
attention. 

The committee will probably be told that the appellate division has 
held NY FIRO to be an aggrieved party and thus possessed of a legal 
right to be heard in connection with an independent filing... You may 
be referred to the memorandum order in the matter of Cullen et al. v. 
Holz, filed December 10, 1958. First, I point out that that case is now 
before the court of appeals and, secondly, that the only effect of that 
order is to hold that in a proceeding instituted by a superintendent on 
his own initiative inquiring as to the propriety of an independent 
rate filing theretofore approved, where a rating bureau is invited by 
the superintendent to participate and given an opportunity to be 
heard, the bureau stands in the position of an invited intervenor and, 
therefore, has a right to be heard on appeal. This is entirely different 
from the situation where no hearing has been initiated by the super- 
intendent with regard to an independent filing theretofore approved 
and the bureau demands such hearing as a matter of right. Under 
such circumstances, the bureau is not an aggrieved party and the 
appellate division in the above case did not invest NYFIRO with 
any such cloak. But even if that were so, no court, whether it be the 
appellate division or the Court of Appeals of New York, in the light 
of the McCarran Act may authorize any group of insurers to coerce 
competitors through vexatious hearings or lawsuit. 

In summary, I point out that in the instances I described for you, 
the State insurance commissioners could have done no more. Their 
rulings were made promptly, were fully consonant with their rating 
laws, and permitted competition consistent with the public interest. 
Their conduct in these instances were typical for the most part. with 
action of State supervisory insurance, generally. Such difficulties as 
presently exist cannot properly be laid at their doorstep. 

I join with the National Association of Independent Insurers in 
their recommendations to this committee. Should the committee see 
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fit to adopt them, I am confident that such action will go a long way 
to insure competitive rates in all branches of our business on a sound 
financial basis and that efforts to reestablish uniformity, either ju- 
dicially or through legislation will cease. 

Thank you very much. 

Senator O’Manonrey. Mr. McHugh, any questions ? 

Mr. McHvueu. Just one question, Senator. 

Mr. Moser, would you have the same objection to a rating bureau 
or would you have some objection to a rating bureau also being classi- 
fied as an aggrieved party in a deviation proceeding as well as in an 
independent filing ? 

Mr. Moser. No; I wouldn’t have the same objection, Mr. McHugh. 
I participated in the drafting of a statute which I thought then was 
a proper statute, that if noe saw fit to join the lodge, you ought to 
abide by their rules, and if their rules require you to submit your devi- 
ations and give them an opportunity to be heard, that may be all right 
in that situation. But that is an entirely different picture, if you act 
independently. 

Mr. McHveu. Doesn’t it involve the same principle of authorizing 
a group of competitors to get together to oppose filings made by a 
competing company ? 

r. Moser. Well, if I am given the freedom to join that group or 
not, and am not hindered in my ability to operate independently, free 
of them, if I join them I ought to join them upon their terms. 

Mr. McHvueu. In your opinion, when the rating bureau in a devia- 
tion case opposes deviating, are they — on behalf of the public 
in attempting to defeat those prices of the deviating company or are 
they acting for the purpose of protecting their own price structure! 

Mr. Moser. Well, I think it is a mixed result. But I think they are 
acting primarily on behalf of their own price structure, of course, 

If the deviation is one which should be permitted, it would be per- 
mitted, and the public would get the benefit of it. But their primary 
action, in my judgment, is action taken on behalf of protecting their 
own rating structure. 

Mr. McHven. That is all, Senator. 

Senator O’Manoney. Mr. Peck? 

Mr. Peck. Very briefly, Mr. Chairman. 

Mr. Moser, do we understand you correctly to-say that there is no 
need to report legislation now, but that an admonition, or perhaps 
a clarification of the congressional intent behind the McCarran Act, to 
be contained in a report of this subcommittee, would enable State 
legislatures to do whatever is necessary and would enable your 
organization to help itself to straighten out the situation ? 

Mr. Moser. I may be overly optimistic in my views, and I may be 
entirely wrong, that the effect of that sort of an admonition, a re- 
affirmation of your present views and intent, would have that effect. 

I thought they would, and it may well have that effect. But I 
should say to you in all fairness that should this committee in its dis- 
passionate view of this problem—and I perhaps can’t see the trees 
because of the forest that I am in—if you should see fit to think that 
the present McCarran Act, which in my judgment implies everythin 
implicitly that it says expressly, ought to be further clarified ea 
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strengthened in that respect, I would be the last one to quarrel with 
you about it. 

“ Mr. Pecx. But you and your association would be willing to accept 
a clarification as enough right now ? 

Mr. Mosrr. I don’t speak for the association, sir. I speak only on 
behalf of my own company. I think I would be a very ungrateful 
individual if I did not accept it and thank the committee for it. 

Mr. Peck. I believe your company is listed as a rather prominent 
member in the association / 

Mr. Moser. We only have one vote. 

Mr. Peck. Thank you, sir. 

Mr. Krrrrie. No questions, Mr. Chairman. 

Senator O’Manoney. Thank you very much, Mr. Moser. The com- 
mittee is very much indebted to you, and I am moved to make the 
comment that the record which has thus far been made in this hearing 
must be regarded as a challenge to the rating bureaus to defend the 
practices which they are here alleged to have engaged in. 

The purpose of the McCarran Act was to maintain competition. 
The purpose of the All Industry Act was to maintain competition. 
The activities which you and preceding witnesses have described here 
on the part of the spokesmen for the rating bureaus and the gov- 
erning executives of those rating bureaus are to restore the conditions 
of private control in prevention of competition in the hands of a 
private organization. 

That seems to be to defeat the purpose, not only of the McCarran 
Act, but also of the All Industry Act, and I am confidently looking 
forward after these sessions to some reform in the insurance industry. 

Mr. Moser. Thank you very much, Senator. 

Senator O’Manoney. The next witness, Mr. McHugh. 

Mr. McHvueun. The next witness, Senator, is Mr. Charles Leftwich, 
of Nationwide Insurance Co., Columbus, Ohio. 


STATEMENT OF C. W. LEFTWICH, VICE PRESIDENT, PRODUCT 
DEVELOPMENT AND PRICING, NATIONWIDE INSURANCE, 
COLUMBUS, OHIO, ACCOMPANIED BY J. RATH CRABBE, COUNSEL 


Mr. Lerrwicu. My name is Charles W. Leftwich. I am a vice 
president who is responsible for actuarial operations of Nationwide 
Mutual Insurance Co., Nationwide Mutual Fire Insurance Co., Nation- 
wide Life Insurance Co., and Nationwide General Insurance Co. 
Home offices of these companies are in Columbus, Ohio. I have been 
with Nationwide for some 32 years and have also served on a number 
of insurance industry boards and committees. 

I should say at this point that our two casualty companies and our 
fire companies are also members of the National Association of In- 
dependent Insurers, and that we fully endorse all of the statements 
made by Mr. Lemmon this morning. 

First of all, I’d like to go on record, in behalf of Nationwide Insur- 
ance, as welcoming the study in which your committee is engaged. 
It can be of great importance to the American people. 

As you know, Nationwide is one of a number of insurance organiza- 
tions which operate, for the most part, independently and which 
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therefore have a big stake in the preservation of competition in the 


industry. u 
Nationwide Insurance started operating back in 1926 as the Farm - 
Bureau Mutual Automobile Insurance Co. It was an offshoot of the . 
Ohio Farm Bureau Federation. Farmer members of the federation a 
figured they should pay less for auto insurance than city people P 
because they drove under less hazardous traffic conditions. So, with . 
a $10,000 loan from the federation, they got together and set up their S 
own company and proceeded to buy auto insurance from their own 
company at rates up to 40 percent less than they had been paying. a 
Growth and expansion of the auto company led to formation of 01 
our fire company in 1934 and acquisition of a life company the next ° 
year. Our fourth company, Nationwide General, began operating | ; 
last year as a merit-demerit company in which the accident-free policy- It 
holders pays lower rates than one who has an accident. Pp. 


The change of name from Farm Bureau to Nationwide took place in 
1955. We had long since expanded into urban areas and many othe 
7 5 : : a Jy r 
States and we planned to start doing business in States where com- 

. . 5 . . . 
panies with farm names already were operating. In addition, we 


planned to operate nationwide in fact as well as in name. St 

Our casualty, fire, and life companies now operate in 18 States la 
(most of them in the eastern half of the country) and the District of Sl 
Columbia. The newcomer, Nationwide General, is operating in Ohio, ce 
Pennsylvania, and Vermont. This offers automobile insurance on a 
merit-demerit rating plan. in 

Our casualty company is, in earned premiums, the second largest pe 
mutual auto insurer in the United States, sixth largest among all sy 
companies; it has approximately 2,200,000 policies in force. 

Our fire company has ranked 33d among all mutual fire and casualty he 
companies in net written premiums. Our life company ranks 62d su 
among all United States and Canadian companies with a total of near- m 
ly $114 billion of life insurance in force. 

In my experience Nationwide has not been a company to follow to 
the well-beaten path in its operations. Perhaps this was because, te 
in the beginning at least, we were new at the insurance game, and dle 
we had a fresh viewpoint. We were looking at insurance primarily Bi 
through the eyes of the people who were buying it. In fact it was | ln 
literally true that the people buying the insurance were the people 
who were running the company. Naturally, then, when we were try- pr 
ing to decide whether to do things this way or that way, the key al 
question was, “How’s this going to affect the people?” an 

We’ve tried as well as we know how to live up to this philosophy __| mi 
of operating in the best interest of people. We've attempted to stay | tic 
on the alert for new ways of serving policyholders, and we’ve adopted Wi 
a number of innovations. Incidentally, we haven’t been ashamed to ele 
follow the lead of other companies; we don’t profess to say that we nu 
are the only organization which has introduced and activated new tie 
ideas in the public interest. . 

When we began business back in the twenties, for example, we fol- ho 
lowed the lead of State Farm in issuing automatically renewable = 
auto policies with premiums payable every 6 months instead of annual- vis 
ly, as was the custom at that time. Through the years we have, tid 
with other independent companies, followed this pattern of innova- : 

a 
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tion and although we have run into some difficulties, to which I shall 
refer later, we have as a rule been able to keep moving ahead with 
new programs. I list here 10 examples, besides the one already men- 
tioned, of new methods or coverages which Nationwide has helped 
pioneer. It would not have been possible to develop these innova- 
tions had not a favorable climate for free enterprise existed under 
State regulation. 

On pages 4 and 5 I detail some of the respects in which our 
company has differed from the orthodox or conventional and some 
of the new ideas that we have pioneered, originated or have improved 
upon ideas pioneered by others. 

(1) Reduced auto rates: From the beginning Nationwide using 
its own experience, has maintained its own auto insurance rating 
plan wherever possible. This has produced rates which at present 
average about 20 percent below the so-called bureau rates, although 
the savings vary considerably by class and territory according to our 
own experience statistics. 

(2) Multiple-line operation: Our agents handle all the lines of in- 
surance—auto, general casualty, accident and sickness, life, fire, in- 
land marine, ete.—which our companies offer. This was long con- 
sidered a rather revolutionary method of distribution, but it is be- 
coming more prevalent today. 

(3) Agents as independent contractors: Our agents operate as 
independent businessmen who contract with us to represent our com- 
panies exclusively, which is in contrast to the “American agency 
system.” ae 

(4) Lower commission schedules: This is one of the reasons we 
have been able to reduce rates. At the same time, our agents have not 
suffered because of the potential existing in increased production, 
multiple-line operation and total commission income. 

(5) Sponsorship program: In each operating State we have tried 
to enter into a working arrangement with some mutual aid organiza- 
tion—cooperative, credit union, farm bureau—which helps to open 
doors for us. Some of our sponsors, for example, are the Ohio Farm 
Bureau Federation, the Farmers Cooperative Exchange in the Caro- 
linas, and the State Credit Union League in New Jersey. 

(6) Policyholder participation : Now in its ninth year is a particular 
program under which our policyholders meet in advisory committees 
all the way from the local, or agent level, up through the district 
and regional levels to the companywide level. Last year nearly 900 
meetings were held at which some 16,000 policyholders discussed Na- 
tionwide operations, plans, programs, and policies. The company- 
wide advisory committee of policyholders, a group of some 70 people 
elected by policyholders themselves at the regional level, convenes an- 
nually in Columbus to talk with management and make recommenda- 
tions relating to any phase of Nationwide’s operations. 

(7) Merit-demerit insurance: Formation last year of the new Na- 
tionwide General company, in which a driver’s safety record sets his 
annual rate, resulted in large part from recommendations of the ad- 
visory committee of policyholders. Interestingly enough, since Na- 
tionwide General began operating, the National Bureau of Casualty 
Underwriters and the National Automobile Underwriters Association 


have announced adoption of a merit-demerit plan for use in Cali- 
fornia. 
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(8) Family compensation: This is an experimental coverage which 
provides for an alternative method of settlement of bodily injury 
claims, regardless of fault. It is an attempt to help solve, among 
other problems, that of the uncompensated accident victim, concern for 
whom has contributed to the demand for compulsory auto insurance, 

(9) Simplified, illustrated policy form: As have other independent 
companies, Nationwide has introduced an auto policy form with sim- 
plified language, larger print and illustrations, all designed to help 
i beg understand better just what kind of protection they are 

uying. 

(10) Independent homeowners’ policy filings: Nationwide Mutual 
Fire has received approval in most of its operating States for inde- 
pendent filings for our homeowners policy (a altatewed package), 
This policy provides coverage for both farm and nofarm dwellings 
at reduced package rates and covers for fire, windstorm, comprehensive 
family liability and miscellaneous perils. 

Summing up, then, I think it must be said in all fairness that as a 
rule State regulatory officials have been reasonable in passing upon 
our rate and form filings, particularly those which are applicable to 
our casualty company. 

I would say that in most States a reasonable degree of competition 
has been maintained in the casualty industry. This is borne out by 
the fact that the variation in rates charged by the various companies 
offers a fairly wide range of choice as far as prices are concerned. 
In support of this statement I am attaching a rate comparison of Ohio 
automobile bodily injury and property damage rates by class and 
territory. 

That is typical of the range of rates on automobile insurance in 
practically every State in which we operate at the present time. 

Furthermore, a number of experimental coverages and policy forms 
have been made available so that people can choose the type of cover- 
age they desire at a price they are willing to pay. 

On the other hand, the path of an independent company such as 
Nationwide is not always strewn with roses. We have had a number 
of problems with States with statutory rating bureaus and on occa- 
sion we have experienced difficulties with certain State insurance 
departments in the administration of the all-industry rating laws. 
We have not always been able to introduce new coverages where and 
when we wanted to do so. One way, of course, to look at these diffi- 
culties is to say that they are aie of the effectiveness of rate and 
form regulation. But another way to look at them is to say that 
they are examples of how State regulation has been influenced to 
obstruct the free flow of competition and has been steered toward 
regulation not in the public interest. 

ow, before I list some specific examples, I should like to state our 
belief that unrestricted competition in the industry is not necessarily 
in the public interest. There is fair competition and there is cut- 
throat competition, and we do not believe either the industry or the 
public would benefit from the latter. We believe it to be the duty 
and responsibility of the State to make sure that unfair methods of 
competition—misleading advertising, for example, or coercive place- 
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ment of insurance—are prohibited. However, we also feel strongly 
that competition which gives to the public the advantages of lower 
costs of administration and favorable loss experience, broadened pro- 
tection, and greater freedom of choice is in the public interest. It 
is in support of this kind of competition that I shall mention some 
specific cases. 

Our fire company, especially, has run into a number of regulatory 
bottlenecks and frustrations. 

In 1952, our fire company decided to write fire insurance at devi- 
ated rates instead of paying dividends. We made filings in all our 
operating States; all of the States approved our filings except Vir- 
ginia. Virginia has a statutory rating bureau to which all companies 
must belong, and companies filing for deviations must file through 
the bureau. The State corporation commission turned down our filing 
of a deviation on the grounds that our allowances for losses and 
expenses were not consistent with those in the bureau formula, even 
though, admittedly, our combined experience with losses and expenses 
would have justified the deviation. We therefore were forced to con- 
tinue using the bureau’s fire rates. 

In 1959, we made a filing with the Virginia State Corporation Com- 
mission through the Virginia fire rating bureau seeking permission 
to deviate homeowners’ rates 15 percent downward from the bureau 
rates. Again we were turned down on the grounds that our expense 
allowance for fire and extended coverage was inconsistent with the 
bureau formula. We pleaded that the homeowners’ business was a 
separate line of insurance and should be treated as such for rating 
purposes, but to no avail. 

In 1954, after most State insurance departments had adopted an 
annual installment payment plan for fire policies our fire company 
tried unsuccessfully to file such a plan in Ohio. 

The development of that type of payment plan was discussed in 
detail by Mr. Lemmon this morning. 

The insurance department contended that because we were sub- 
scribers to the Ohio Inspection Bureau for fire rates and rules, our 
filing would have to be as a deviation from the pay plans of the 
bureau. The bureau had insisted that an attorney general’s ruling 
in 1942 forbade the use of such a plan in Ohio, and warned that if 
the department approved the plan, the case would be taken to court. 
However, about a year later, the Ohio Inspection Bureau itself made 
such a filing, and it was approved. 

In 1954, our fire company made independent filings of our home- 
owners’ policy in all of the States in which we operated at that time 
except North Carolina, Virginia, New Jersey, and Ohio, and the Dis- 
trict of Columbia. In general the rates filed were 10 to 15 percent 
lower than bureau rates. We could not make independent filings in 
North Carolina, Virginia, and the District of Columbia because statu- 
tory bureaus exist there to which we must belong and whose filings 
we must use. In New Jersey and Ohio we were forced to use bureau 
filings because the insurance departments ruled that since our com- 
pany subscribed to the respective State bureaus for regular dwelling 

re service, it must accept the jurisdiction of the bureaus over the 
homeowners filings. In 1958 Ohio approved our independent filing, 
but we have run into similar situations in Kentucky, Michigan, In- 
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diana, and Tennessee, four States in which we did not operate in 
1954. Nothing short of litigation or a change in the laws will resolve 
this question in most of these States. 

Mr. McHveu. Mr. Leftwich, does this mean that as far as Nation- 
wide is concerned the principal or partial subscribership which has 
been litigated successfully in New York courts at least, was ignored, 
at least that result was ignored, as far as your company was con- 
cerned ? 

Mr. Lerrwicu. Mr. McHugh, our situation at the present time is 
similar to that of the Insurance Co. of North America with their 
commercial package policy in New York. They are subscribers to 
the bureau for commercial fire insurance and were refused the right 
to filecommercial package forms independently. 

Mr. Epes reported that the hearing held on that subject was re- 
solved in their favor, and the matter is now in the courts, and that is 
our situation with regard to the homeowners’ policy, because we are 
at the present time subscribers to all of these rating bureaus for the 
dwelling class. 

In that respect our situation differs somewhat from Allstate’s, but 
we take the view that the homeowners is a special class of insurance, 
and we have a right to subscribe for the dwelling classes and not for 
this class, if we so elect. And 9, I think it is, of the 18 States we 
operate in have agreed with us. 

In Michigan and Indiana the insurance departments agreed to ap- 
prove our homeowners filings if we would abide by the rating bureau 
rule calling for membership assessments based on homeowners pre- 
miums whether written independently or otherwise. We have paid 
the assessments under protest even though the bureaus provide no 
service on these policies. 

Our Tennessee homeowners filing was made in October 1958, and 
was turned down without explanation. He wrote to the insurance 
department in December asking for further consideration but. re- 
ceived no reply. 

On March 20, 1959, our fire company actuary went to Nashville. 
He was told that at the time we made our homeowners filing, the Ten- 
nessee Inspection Bureau did not have a farm rate plan similar to that 
in our homeowners filing, but that they were working on one; and that 
therefore the department did not believe it was wise to approve ours 
until the bureau had filed and received approval of theirs. 

Now it happens that the Tennessee rating law provides that no 
bureau or company can make a filing of a rate plan which has been 
filed by another company or bureau. If our filing had been approved, 
the Tennessee Inspection Bureau could not have filed theirs. 

The bureau has since filed a farm rate plan similar to ours, and this 
prevents us from making an independent filing of our farm rate plan. 

The section referred to there is section 56-502 of the Tennessee code. 

Another development. in the Tennessee situation occurred just the 
other day. Although we were accepted as a subscriber to the service 
of the Tennessee Inspection Bureau in August 1958 for fire and allied 
lines, exclusive of homeowners, we have now received notification from 
the bureau that we must subscribe to all services, without exception; 
otherwise, we cannot subscribe at all. The bureau refunded the sub- 
scribership fee we had paid in 1958. 
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In Indiana, our original homeowners filing was made independently 
in January 1957 and approved in February 1957, conditionally, as I 
have stated. That is upon agreement to pay the assessments. The 
insurance department refused us permission to write at less than 
bureau rates, arguing that there was no way for them to know whether 
either the bureau rates or ours were adequate. 

In January 1958, following certain revisions in bureau rates, we 
filed for revision of our homeowners rates with the Indiana depart- 
ment. The department then took the position that they had approved 
our 1957 independent homeowners filing in error and that we would 
have to file our revision as a deviation from the bureau filing. This 
we refused to do. 

During the past 16 months, in attempts to resolve the situation, we 
have held several meetings with the commissioner, and during this 
time the bureau received approval for a filing reducing rates to as 
much as 30 percent below ours. 

The Indiana Legislature, meanwhile, amended the insurance code, 
effective May 1, 1959, to permit independent multiple-peril filings by 
burean subscribers. Anticipating passage of this amendment, we 
had filed an entirely new program, including farm risks, on April 2, 
1959. The insurance department objected to the program on the 
grounds that the whole homeowners situation was confused and asked 
us to confine our homeowners activity to nonfarm dwellings. Finally, 
though, the department approved our independent filing in its entirety, 
effective May 17, 1959. 

In connection with the independent filings of our new homeowners 
program last winter, New York, Rhode Island, Maryland, and Mich- 
igan contend that the rates and farm form used in writing farm 
chattels and outbuildings on the homeowners policy conflict with the 
bureau filings. 

I should stress the fact that this is a farm homeowners policy, the 
onlv thing of its kind on the market, so far as we know. 

Since we are subscribers to the fire rating bureaus in those States 
for farm business we have been told that we must either (1) use bureau 
rates and forms, or (2) try to get the bureaus to agree to our deviating 
from their filings, or (3) withdraw from the bureaus for farm busi- 
ness. 

However, our position is this: We do not wish to use bureau forms 
and rates in connection with our homeowners program, nor do we 
wish to file as a deviation, for either procedure would give the bureaus 
jurisdiction. In addition, we plan to write regular fire insurance on 
farm risks on the bureau basis, and we see no reason to withdraw from 
the bureau on this business in order to write our homeowners policy 
on farms. " 

That is precisely the same question that we have on dwellings, and 
that North America has on its commercial package in New York. 

We did, however, act to withdraw from the rating bureau service on 
farm business in New York, thinking that. we would be able to obtain 
approval for the farm portion of our homeowners filing. We were 
mistaken, for we are now having to answer seemingly endless techni- 
cal questions as to why we have chosen such a plan, and as to why our 


rate plan differs from that of the New York Fire Insurance Rating 
Organization. 
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To sum up, we are at present prevented from deviating or filing 
independent homeowners rates in Kentucky and Virginia, and we are 
prevented from using our fire company’s homeowners filings, either 
wholly or in part, in Michigan, Illinois, Tennessee, New York, Rhode 
Island, and New Jersey. 

We are, in other words, rather effectively stopped from moving 
ahead in improvement of our multiple-peril products. This, we be- 
lieve, is harmful to the public, ourselves, and, in the final analysis, 
the insurance industry itself. 

We believe that one of the major problems faced by fire companies 
in making independent filings is the necessity of contending with the 

articular rating bureau in the State in which the filing is made. 

ach rating bureau is in turn a member of an advisory or actuarial or 
underwriters association having jurisdiction over as many as 10 to 18 
or 20 State rating bureaus. 

It seems to us there is strong evidence that beginning with the Na- 
tional Board of Fire Underwriters, a well-organized and widespread 
effort is being exerted to effect certain controls. It can be seen that 
these organizations form a combination of power that can exert great 
influence in rate regulation as well as in insurance legislation. 

Such a combine can by a program of interference force hearings 
and long-drawn-out litigation which make it impossible for com- 
panies, except those of great size, to attempt new ways and means of 
providing insurance services or to do otherwise than to follow along. 

As one example in support of this contention, we recently raised ob- 
— in Ohio to assessment of homeowners premiums by the rating 

ureau. 

During discussion of the situation, the board of governors of the 
bureau adopted a new set of rules, applicable to multiple-peril insur- 
ance, governing subscribers and partial subscribers to the services of 
the bureau. Within a matter of weeks nearly all of the bureaus in 
States within the jurisdiction of the Western Underwriters Associa- 
tion adopted the same rules. 

The National Board of Fire Underwriters has for many years 
advocated a universal rating plan for insurance and has in several 
instances successfully urged the National Association of Insurance 
Commissioners to adopt rules and statistical plans that would pave 
the way for such a rating plan. 

In this connection, development of the homeowners policy with 
its indivisible plan of rating presents a big threat to the program 
of the board. 

Now, my recital of difficulties our fire company has been experienc- 
ing might lead to a conclusion that we would like to see the elimina- 
tion of voluntary rating bureaus. Such, however, is not the case. 

We believe the voluntary bureaus serve a definite purpose for com- 
panies which want to rate and file in concert, and we have never ques- 
tioned their rights in this respect. We do not believe, though, that 
it is in the public interest for the voluntary bureaus to place stum- 
bling blocks, by one means or another, in the way of companies who 
wish to make independent filings. 

So much for our fire company. 

Our casualty company experience is not quite so frustrating, com- 
petitionwise, but there have been, from our viewpoint at least, some 
troublesome incidents. 
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New Jersey and the District of Columbia have refused to approve 
our family compensation coverage on the general principle that it is 
against public policy, and yet the coverage has been approved in a 
number of other States. 

At a matter of fact, it has been approved in all of our States 
except these two, and the two mandatory bureau States of North 
Carolina and Virginia. 

The Oregon Insurance Department has refused permission to our 
casualty company to pay dividends to groups of automobile risks in 
accordance with the loss experience of each group. This has hindered 
our attempts to test out a modified form of group auto insurance 
distribution. 

It is interesting to note that after we filed a modified group auto 
rate plan for approval in Oregon, in 1957, some 20 States adopted 
legislation or rulings outlawing group auto insurance, 

We can presume that such action has been influenced by fear that 
the economies of group auto insurance distribution would threaten 
other methods of distribution. You will remember that a similar 
attitude was taken when group life insurance first appeared on the 
scene. 

Another serious problem our casualty company has encountered 
concerns delays in approval of rate filings. For example, on Sep- 
tember 25, 1958, we filed for rate increases for auto insurance in 
New York. 

Although there have been numerous discussions with New York 
Insurance Department officials and numerous letters supplying addi- 
tional requested information, these rates are still not approved 7, 
almost 8, months later. 

I should add in fairness that this filing has been progressing toward 
approval for the last several weeks, and 2 days ago we received notice 
here since this statement was prepared that it has been approved. 

Such administrative delays tend to make it more difficult for the 

ublic to obtain insurance protection on the voluntary market. With 
inadequate rates our companies, with others, are forced to underwrite 
business more stringently and to deny services to the public which 
otherwise would be available. 

Senator O’Manoney. May I interrupt you, Mr. Leftwich? I would 
like to have you turn back to page 13 of your statement, to the first 

aragraph appearing on that page. The second sentence reads as 

ollows: 

Each rating bureau is in turn a member of an advisory or actuarial or under- 
writers association having jurisdiction over as many as 10 to 18 or 20 State 
rating bureaus. 

Can you name for the record any of these advisory or actuarial or 
underwriters associations? 

Mr. Lerrwicn. The Western Underwriters Association. 

Senator O’Manoney. The Western Underwriters Association ? 

Mr. Lerrwicu. That is one. 

Senator O’Manonry. What is another? 

_Mr. Lerrwicu. There is the New England Underwriters Associa- 
tion. 

Senator O’Manoney. I beg your pardon? 

Mr. Lerrwicu. The New England Underwriters Association. 
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Senator O’Manonry. All right. Now, we have two rather large 
sections of the country named. 

On the Western Underwriters Association, how many States are 
represented in the executive council of the managing group ? 

Mr. Lerrwicnu. I am not informed as to that, sir. 

Senator O’Manoney. Can you give me the list of the companies 
that are represented ? 

Mr. Lerrwicu. No, sir, I cannot, at the moment. 

Senator O’Manoney. But you can provide that for the committee? 

Mr. Lerrwicu. Yes, sir; I would be very happy to do so. 

Senator O’Manoney. There is a southeastern group, is there not? 

Mr. Lertrwicu. Yes, sir. 

Senator O’Manoney. What other group? 

Mr. Lerrwicn. There is a Pacific coast group, the name of which 
I do not know, and I presume a Mountain States group, although we 
do not operate 

Senate O’Manoney. Will you be good enough to look into that? 
This is a very significant statement which you have made. You say: 

It seems to us there is strong evidence that, beginning with the National Board 
of Fire Underwriters, a well-organized and widespread effort is being exerted 


to effect certain controls. It can be seen that these organizations form a com- 


bination of power that can exert great influence in rate regulation, as well as in 
insurance legislation. 





There can be no doubt about that conclusion which you have drawn. 
On the basis of your testimony and on the basis of the testimony 
of Mr. Moser, it is quite obvious that we have here insurance associa- 
tions and organizations on an interstate basis with interlocking direc- 
torates that attempt to prevent the effective enforcement of the McCar- 
ran Act and the all-industry model laws. 

I think it is very important for the record that you supply this 
specific information with respect to the number of these advisory or 
actuarial or underwriters associations, together wtih the names of 
their constituent members, both corporate and personal. 

Mr. Lerrwicu. We shall be very happy to do so. 

Senator O’Manonry. Thank you very much, Mr. Leftwich. 

Mr. Lerrwicu. And I might add that I thoroughly agree with the 
chairman’s statement. 

In two States in which we operate—Virginia and North Carolina— 
operation of the statutory rating bureaus tends to restrict competition 
in both price and product. 

The Virginia bureau promulgates the rates, rules, and forms for 
writing comprehensive and collision coverage on autos. There is 
provision for rate deviation, but it must be uniform. 

Regardless of the loss experience of a company’s policyholders, 
deviations cannot vary either by classification or territory. For auto 
liability insurance in Virginia, rates finally approved by the State 
corporation commission must be used by all companies, again with the 
exception that companies may apply for a uniform rate deviation. 

A similar situation applies in North Carolina. 

The lack of reasonable competition in these two States arises pri- 
marily from the type of rate regulatory law which exists. The in- 
surance supervisory authorities must administer the law. 

The main problem, therefore, is one involving the rating law itself. 
There have been examples of administrative action, however, which 
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have tended to reduce competition. In 1957, public hearings were held 
in North Carolina to consider a number of deviation petitions. 

As a result, the insurance commissioner reduced each company’s 
auto liability deviation request by 5 percentage points on the theory 
that these companies would need the extra income thus produced 
because of increased expenses which would result from enactment 
of a compulsory lability insurance law. 

The reasoning was, in our opinion, fallacious, for any increase in 
expenses or losses would affect all companies, not just those who chose 
to deviate. The effect of such action was, of course, that a sizable 
portion of the North Carolina public had to pay higher auto liability 
rates than would otherwise have been required. 

This is the incident that Mr. Lemmon described this morning, and 
we were only one of several companies forced to increase our rates 
because of this administrative order at a time when we had no desire 
to do so. 

In 1958, North Carolina disapproved a filing which would have 
permitted companies to secure a more detailed breakdown of claims 
experience by territory within the State. In this case, no change in 
the level of rates would have resulted immediately. The companies 
felt, however, that the finer statistical breakdown would ultimately 
show that some areas of the States were entitled to lower rates, whereas 
other areas might be required to pay more. 

In another problem area, our casualty company is having more diffi- 
culty in connection with auto drivers rejected as policyholders through 
normal channels and put into assigned risk plans. 

Insurance departments of many States have refused to permit com- 
panies to charge premiums adequate for this class of risk. Rejection 
of adequate rates for assigned risk means that the careful drivers in 
the State must pay more for their insurance in order to subsidize these 
less desirable risks. 

Our nationwide insurance companies have grown from scratch, and 
they have grown primarily, in my opinion, because they have been able, 
for the most part, to operate cooperatively with both rating bureaus 
and insurance department, in a soil fertile for independence and free 
enterprise and for action in behalf of people. 

I would say again that, generally speaking, State regulation thus 
far has been helpful and effective. We have tried to remain sensitive 
to the needs of people, and for the most part we have been able to live 
and work with State insurance departments in attempting to fulfill 
those needs. Indeed, our history has been one of support for State 
regulation. 

For example, in Ohio our companies played a prominent part in 
drafting and promoting legislation to elevate the Ohio Insurance De- 
partment to cabinet status, with corresponding budgetary increases. 

We prepared detailed charts showing that though Ohio ranked 
high among the States in insurance premium payments, it was next to 
last in appropriations for insurance regulation. The legislation, I 
should add, was adopted and budgetary increases were forthcoming. 

Again, too, we would assert that, as a general rule, companies who 
file rates independently have no quarrel with those companies who 
choose to file in concert through voluntary bureaus. The all-industry 
rating laws adopted after enactment of the McCarran Act declared 
that this was a proper procedure. 
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It is our view that those same laws also permit the filing of rates on 
an independent basis. We have long held that there should be equal 
treatment under the law for both the bureaus and the independent 
filers. This mutual recognition would provide the kind of healthy 
competitive climate which would most benefit the American public 
for both casualty and fire insurance rates. 

The very fact of this investigation and the type of report we hope 
will insure should convince any who may be in doubt of the determina- 
tion of the Congress to see that the intent of the McCarran Act is 
preserved. We believe such a report will nip in the bud any present 
trend away from competition and toward State legislation or regula- 
tion in the private interest as opposed to the public interest. 

Mr. McHveu. Mr. Leftwich, do you think that this pattern of con- 
certed opposition which you have just described to your right to file 
independently or to deviate is on the decline? Is it getting any better? 

Mr. Lerrwicu. Well, sir, if you are referring to fire insurance, I 
would say definitely not. The fact is in our own case that we have 
attempted to obtain approval of our independent filings by discussion 
and hearings rather than by litigation. 

But the situation is such that we are now faced with the choice, as 
we see it, of either discontinuing efforts to go the independent route, 
or investing the time and money and effort that is necessary to litigate 
some of these questions, as has been the policy of the insurance com- 
panies of North America. I see no evidence of any lessening of this 
opposition. 

fr. Peck. Mr. Leftwich, is it conceivable that you may decide 
because of the great costs that confront you in going independently, 
to abandon this policy and to join the rating bureaus? 

Mr. Lerrwicu. That is conceivable. 

Our fire company, while of moderate size, writing approximately 
$25 million of annual premiums at the present time, writes less than 
$15 million of fire insurance premiums, the balance being all auto 
physical damage. 

It can be seen that we are not quite in the same position financially 
to fight this battle as has been the case with some of the companies 
that have testified previously. That question has not been decided by 
management as a matter of policy. But it is a difficult one, as I am 
sure the committee will recognize. 

Mr. Peck. One very brief question. Your fire company isa mutual 
company ; is it not, sir? 

Mr. Lerrwicnu. The fire company, yes. 

Mr. Peck. Then I will restrict my question to fire companies. Do 
we understand correctly, sir, that the fact that your fire company isa 
mutual company raises no particular questions in regard to the prob- 
lem we are studying now? It does not make any difference at all? 

Mr. Lertwicu. No, sir. 

Mr. Peck. Thank you very much. 

Senator O’Manoney. Mr. Leftwich, we are very much indebted to 
you for your statement. It is very lucid and factual. We appreciate 
the work that you have put into it in order to enable us to obtain this 
information. 
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Mr. Lerrwicu. Thank you, sir. 

Senator O’Manoney. ‘Thank you very much. 

By the way, Mr. Leftwich, before you depart, I want to ask you 
one simple question. At the very beginning of your statement you 
refer to the Nationwide Mutual Insurance Co., Nationwide Mutual 
Fire Insurance Co., Nationwide Life Insurance Co., and Nationwide 
General Insurance Co. In how many States do you operate? 

Mr. Lertrwicu. Eighteen at the present time. 

Senator O’Manoney. And it is the ambition of the company to 
operate throughout the Nation ‘ 

Mr. Lerrwicn. That was the primary purpose in the change of 
name that took place in 1955. We were formerly known as the farm 
Bureau. 

Senator O’Manonry. Thank you very much. 

Mr. Ross Miller, I observe that you are occompanied by Mr. Saltz- 
stein, administrative secretary to the mayor of Milwaukee. 

(Senator Wiley entered the hearing room at this point in the 
proceedings. ) 

Senator Wier. I have just left a luncheon with Chancellor Aden- 
auer. If you don’t mind, Mr. Chairman, I would like to make a very 
brief statement. 

I believe these hearings to be of great importance because insurance 
is one of the most important adjuncts of the free enterprise system. 
The search for security is a natural human drive. 

Under the communistic system the state claims to provide the citi- 
zen with this security from birth to the grave. Quite often the Com- 
mies hasten this process. Under the free enterprise system the indi- 
vidual is provided with another type of security, the security against 
police control of his thinking, his economic activity, and his political 
life. LEXconomic security under our system is not guaranteed by the 
state. It isto be acquired freely by the citizen. 

It is the business of insurance companies to sell such security, and 
the operation of the insurance business is therefore an essential part 
of our economic system. 

Insurance is of interest to most citizens. With insurance premiums 
amounting to something like $30 billion in 1958, or more than 8 
percent of the entire national income, it is natural for the Govern- 
ment to want to know whether the citizen receives the best available 
and the cheapest possible insurance services. 

I welcome, therefore, at this hearing the leaders of the insurance 
business who come to present their case. But I have a particular 

leasure this afternoon to welcome a citizen of Wisconsin, Arthur 

altzstein, who is administrative secretary to Mayor Zeidler of 
Milwaukee. 

I shall also be very interested to hear Mr. Saltzstein’s account of 
how the city of Milwaukee accomplished a most unusual feat by reduc- 
ing the fire insurance rates in the city by 17 percent. 

I want to say this about the city of Milwaukee: In my humble 
opinion it is the best governed city in the United States, and the fact 
that they could succeed in getting insurance rates lowered means that 
they have about the best fire department, and I am sure they have 
the best public servants, so 1 welcome you, sir. 
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STATEMENT OF ARTHUR SALTZSTEIN, ADMINISTRATIVE SECRE- 
TARY TO MAYOR FRANK P. SEIDLER, MILWAUKEE, WIS., ON 
BEHALF OF THE AMERICAN MUNICIPAL ASSOCIATION 


Mr. Saurzstern. Thank you, Senator Wiley. I can only agree with 
your kind remarks with due modesty. . 

In view of the fact that I must leave at 5 o’clock, Mr. Miller and 
I have reversed the order of our appearances, and I hope it will not 
disturb the committee. 

Mr. Mitter. I might say, Mr. Chairman, that that is out of defer- 
ence to the great State of Wisconsin and the fine city of Milwaukee. 

Mr. Satrzstern. And the somewhat inflexible position of the air- 
lines. 

Mr. Chairman, I am Arthur Saltzstein. It is my pleasure to appear 
before you in a multiple capacity: First, as the administrative secre- 
tary to Mayor Frank P. Zeidler of Milwaukee, who has a great per- 
sonal interest in this matter; second, at the request of the American 
Municipal Association to whose committee on fire insurance grading 
and rating I have served as a consultant; and, third, as a member of 
the committee of similar title of the League of Wisconsin Municipali- 
ties, which is studying this problem but has not yet reached any final 
conclusions nor propounded any recommendations. 

Local governments and their constituent agencies have a deep in- 
terest in, and concern about, the matters of fire insurance grading and 
rating. 

Since Mr. Miller has outlined the broad viewpoint of the American 
Municipal Association on the problem, I will limit my testimony to 
two matters of particular concern to the municipal administrator: 
(1) The impact of the present grading system on municipal fire pro- 
tection services, and (2) Milwaukee’s experience in contesting fire 
insurance premium rates and the general impact of this appeal. 

In discussing these matters it is my intention to propose to you the 
problems which confront municipal officials and to indicate the ad- 
verse effect present practices have on communities and the public as a 
whole. The answers to these problems require serious study by ade- 
quately financed experts; of necessity we are limited to suggesting 
the need and direction for further exploration. 


IMPACT OF GRADING ON THE MUNICIPALITY 


It is the premise of the National Board of Fire Underwriters that 
its “Standard Schedule for Grading Cities and Towns of the United 
States With Reference to the Fire Defenses and Physical Conditions” 
is published to assist insurance companies and State regulating agen- 
cies in properly fixing fire insurance rates. The board makes inspec- 
tions of cities of over 25,000 itself on an irregular basis and grades 
them by applying the schedule. Smaller communities are inspected 
by State or regional underwriters on the same basis but with varying 
degrees of competence. 

The grading schedule has a second use of direct and pressing im- 
pact upon municipalities: It is used as an empirical evaluation of 
the firefighting preparedness of the community. 

Just as national defense constitutes a sizable segment of the Federal 
budget and operation, so local defense forces against crime and fire 
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are municipal expenditures of major proportion. While part of 
policing expense is very closely rated to fire protection, we shall not 
expand upon this cost. 

Nationally, during 1957, the Census Bureau figures show total 
municipal expenditures of $696 million for municipal fire protection. 
I believe these figures are quite incomplete.” 

In our cities of over 25,000, approximately 1.6 of every 1,000 of the 
population are members of fire departments.” 

Our Milwaukee budget for 1959 provides $6,614,425, or approxi- 
mately 12 percent of our total operating expenditures for fire depart- 
ment operating expenses.”* 

This is exclusive of substantial additional burdens for pensions, 
buildings, and alarm system. The department employed 1,055 persons 
in 1958, operated 35 fire stations, and manned 41 firstline engine com- 
panies and 21 firstline truck (hook and ladder) companies in addition 
to 6 lifesaving squads and numerous pieces of special purpose and 
reserve equipment.** 

I cite these figures because they emphasize the cost and size of the 
municipal firefighting opeartion and are typical of the burden facing 
cities throughout the country. 

Why do we maintain these forces and how do we evaluate their 
necessity ? Of course we measure them first in terms of our own local 
estimate of needs to properly serve our residents and taxpayers. We 
review our manpower ratios, equipment ratios, life and fire losses, in 
terms of the experience of other comparable cities. But we also utilize 
a method of measurement unique among all city services to the fire 
department. This is the rating of the National Board of Fire Under- 
writers. 

There is no other field of municipal activity in which there is :« 
direct correlation between the measurement of a city function and 
the operations of a private, outside agency such as there is in the 
fire service. 

The rating of that national board directly affects cities in a number 
of ways: 

(1) It is the widely accepted standard of measurement of the 
adequacy and efficiency of local fire service. This is immediately 
unfortunate because the grading is based on the static quality of pre- 
paredness rather than the dynamic factor of efficiency in the field. 
The underwriters’ grading of a city becomes the focus of requests 
by fire chiefs and waterworks superintendents to increase their services 
and the source of public pressure for improvement. This would ap- 
pear all good, but the schedule is far from a complete evaluation of 
fire protection and waterworks needs. It often has the effect in 
municipal budgeting process of putting undue emphasis and un- 
balanced appropriations on fire protection. 

(2) There is great competition between cities today for industrial 
expansion. An important factor considered in plant location is the 
eficiency of local protective services. A city is often pressed to 





2“Compendium of City Government Finances in 1957,” U.S. Departmen Con 
Bureau of the Census, 1958 (G—CF57, No. 2). . © of Commeree, 


2 Estimated from “Fire Department Salaries in Cities Over 10,000,” the M y 
book, 1958, International City Managers’ Association. Municipal Year. 

#1959 budget, city of Milwaukee, Wis., city comptroller. 

* “1958 Annual Report, City of Milwaukee Fire Department,” Edward E. Wischer chief 











1278 THE INSURANCE INDUSTRY 


improve fire grading to attract new or expanded industry because site 
seekers rely on the board’s rating as a simple index of service. In 
terms of protection available, the classification often is not as sig- 
nificant as the meaning it is given. A difference between classes may 
represent 1 or 499 deficiency points on the scale and these may be 
charged for many relatively minor shortcomings or a single major 
shortcoming. 

(3) Citizens of the community, strong in local pride, aspire to a 
high rating. This brings pressure on officials to improve merely in 
terms of a figure, and without sound analysis of the actual points 
of alleged weakness, true needs, and ability to pay. 

The unfortunate effects of application of the raw rating figure 
result, perhaps, from an improper interpretation of its meaning, but 
I am sure any municipal official could cite a case where the rating 
became a source of communitywide concern or was used as a lever 
for increased expenditures without thorough analysis. Some of the 
factors which often pass without consideration are these: 

(1) In many instances, especially as to certain classes of property, 
an improved rating does not result in a saving of fire insurance pre- 
miums, though it is generally argued that the main reason for a good 
rating is to keep premium costs down. 

(2) In other instances, the municipal expenditures required to 
secure an improved rating are not offset by the savings to those pur- 
chasing insurance. 

(3) In other cases, especially in larger cities, while there may be 
improved protection in a limited area, the changes are not justified 
on a community wide basis. 

(4) Underlying the whole problem is the fact that the grading 
schedule is pointed in its emphasis toward fighting conflagrations. 
This may be due to the fact that the real interest of the national board 
is in reducing fire insurance losses. There is a marked difference in 
techniques, manpower, and equipment requirements to meet the usual 
one- or two-alarm fire and protecting a city against the largest con- 
flagration it might ever anticipate. 

Experience will indicate that a city’s total fire loss arises principally 
from a few large fires. In 1958, $1,115,800 of Milwaukee’s fire losses 
were sustained in 15 major fires—about 43 percent of the total $2,- 
615,197 loss in 3,296 fires fought.”* 

The effort in a large fire is often rightly considered directed toward 
“protecting the exposures and saving the basement” because the fact 
is that little else is possible. I have viewed many of these conflagra- 
tions in which two or three times the apparatus and manpower would 
not have reduced losses one significant iota. The point is that for 
every community there is a reasonable limit to protection that is valid 
and I believe that, in most instances, the schedule tends to force at 
least the larger cities beyond this reasonable point. While I know 
Chief Wischer of the Milwaukee Fire Department would question my 
judgment (and as a professional firefighter, he will assert, he is more 
qualified than I to make this judgment) I believe our Milwaukee de- 
partment today may well exceed the point of reasonable value received 
for dollars expended because it is in total larger than required for 
good fire protection but is necessary to retain our class II grading. 





% “14958 Annual Report, City of Milwaukee Fire Department,” Edward E. Wischer, chief. 
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(5) Even the national board executives agree that the proper ap- 
oc of their gradings is uncertain. The following exchange is 

om the minutes of a meeting Mr. Miller and I attended at their office 
in New York on October 25, 1957 : 

Mr. NEAL (chief engineer of the board). In answer to the question of Mr. 
Saltzstein (whether it is economically feasible to attempt to attain a first class 
rating), it is a complicated economic problem. When a city aspires to a high 
classification, they must maintain a high and very expensive fire protection pro- 
gram, which is not warranted. Many cities are mainly residential, and many 
rating bureaus do not give better insurance rates when you get to be third or 
fourth class. 

(Saltzstein asked a question as to what the NFBU felt cites could afford, in 
the matter of degree and quality of protection. ) 

NEALE. We cannot answer the question as to what grade of fire protection 
you can afford. 


SALTZSTEIN. We want to know if we are spending too much money for fire 
protection. 

VINCENT (general manager). The determination as to where the city would 
find the economic degree of what they can afford to spend is up to the individual 
city. Wecannot have them aim forclassI. * * * 

Miter. We have a feeling that we can get the most for our money from the 
standpoint of machinery; in other words, we can get what we want at a lower 
cost; the NFBU should help us to decide that. We might be able to get new 
equipment for less than what it would cost us for 10 firemen, and still get a 
higher rating. 

SALTZSTEIN. We might get it by installing sprinkler systems at city expense. 

(6) The grading schedule is slanted entirely toward the protection 
of property. This is contrary to the dual mission of the fire service— 
the protection of life and property, with lifesaving being uppermost. 
Perhaps if the code were the product of the life underwriters, it would 
be substantially different. As an example, a careful reading of the 
code will fail to reveal any specific requirement for life nets, though 
their importance is demonstrated every year. A city official reading 
the grading schedule receives the impression that he can have a class I 
fire department without carrying life nets. To anyone versed in 
day-to-day operations, this is patently foolish. 

(7) In fairness to the board, it is developing a more realistic atti- 
tude toward the many new and cost-saving techniques being de- 
veloped by municipal officials. This has largely been due to the work 
of Mr. Robert Young who has recently been assigned by the board to 
the problem of municipal liaison. It has been extremely slow to give 
them due consideration in the past. Cities fighting overall costs need 
new ways to save, and where these are equally effective, they deserve 
immediate and due recognition. 

Recent examples, some still not fully accepted by the board, include 
adequate credit for reciprocal service or mutual aid arrangements, 
telephone alarm systems, integration of public safety forces, and so 
forth. Many of these are not complete substitutes for traditional meth- 
ods and many need more trial; however, I believe strongly that the 
board tends to underrate them and to frown upon them during experi- 
mentation rather than encouraging such developments. This is the 
effect when applying the schedule. Much has been done recently to 
update the grading schedule, but some ironic humor can be found in 
the fact that the 1942 grading schedule (p. 36), used until revised in 
1956, still contained standards for hand-drawn and horse-drawn ap- 
paratus, though I was unable to discover anywhere where such equip- 
ment was used substantially before the date of its publication. 


47932—60—pt. 2———-24 
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(8) The grading schedule, by its very nature can be utilized only 
by the experts who are regularly engaged in such work. It requires 
numerous applications of judgment “which can vary among graders, 
but more important, it is impossible for local fire officials to use it for 
all-important self-evaluation. 

(9) Gradings are infrequent—sometimes as much as 10 years apart, 
Improvements between gradings are not recognized and " deficiencies 
accumulating are not penalized. Nevertheless, the gradings continue 
to be used for rating purposes and are of declining significance, 
especially on a comparative basis as between cities in ratemaking. 
Unless a city makes substantial improvement, it is better off not to 

request a reinspection. If it makes such an improvement, the delay 
in reinspection often makes it of little value. 


MUNICIPAL CONCERN WITH RATEMAKING 


T have discussed the effect of the grading of municipal fire protection 
at. some length to indicate its direct impact upon city and village 
budgets and operations. I would like to turn for a moment from the 
matter of grading to the matter of ratemaking of which it is but a 
part. In the end, it is the premium paid by the property owner that 
pinches and really concerns us all. 

Fire insurance rates are set up on a communitywide basis and there 
is little an individual citizen can do to challenge them. It therefore 
becomes incumbent upon local governments to concern themselves with 
such costs not only insofar as they reflect upon firefighting facilities, 
but also to scrutinize rates in the total interest of the members of the 
community. 

This must be done to the same end that most cities concern them- 
selves about utility rates since the individual occupies a similar posi- 
tion of inability and ineffectiveness in contesting citywith fire insur- 
ance rates as he does in questioning the reasonableness of transit 
fares, water charges, and electric rates. The first insurance indus- 
try seems to require the same sort of action by the public through 
their government to assure reasonable rates, and as already outlined, 
to keep a proper relationship between fire protection costs and loss 
exposure. One significant difference must be noted: the National 
Fire Underwriters Board activities are nationwide in scope and 
operations while utilities are generally more localized in their 
activities. 

The city of Milwaukee has recently successfully completed action 
to secure an insurance rate reduction, and I believe a recitation of 
its history will illustrate what can be accomplished by a large city 
with the capacity to make a comprehensive challenge to rates. It 
also illustrates the activities of a qualified and realistic State insur- 
ance commission acting under workable, though possible inadequate 
legislation, but shows ‘that even under this system, rates are often 
too high, not amended unless contested and largely involve the board 
and the insurance companies in the process. Many smaller cities are 
unable to embark on such a process and many States lack legislation 
sufficiently regulating the industry to produce this result. 

A formal request for reduction in the fire insurance rates for 
property in the city of Milwaukee was instituted in early 1955, with 
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the passage of a resolution by the common council at the urging of 
the fire department. Due to a combination of circumstances, no final 
action was forthcoming from the office of the Wisconsin State Insur- 
ance Commissioner until July 9, 1956. 

After the city’s petition, experts on the staff of the insurance com- 
missioner estimated that 17 percent statewide reduction in rates was 
proper, based on the premiums paid to insurance companies and the 
losses paid by them. Table I attached hereto shows premiums paid, 
and loss ratios for typical Wisconsin cities in various grading classi- 
fications. The fire insurance rating bureau, whose members write 
about 90 percent of Wisconsin fire insurance, which in effect sets the 
rates through the mechanics established by the Wisconsin law, offers 
a proposed rate schedule to the insurance commissioner. He has 
authority to approve the proposal or to disapprove it and send it 
back for new filings. 

Originally after our request, based on the very favorable loss 
versus premium ratio of 30.99 percent and similar ratios throughout 
the State as indicated by table 1 over a period of 10 years, the rating 
bureau proposed to reduce fire insurance rates 4.5 percent and to 
increase extended coverage rates (wind, hail, smoke, and other haz- 
ards) approximately 40 percent. These rates were rejected by the 
insurance commissioner after his experts estimated that a 17 percent 
reduction was proper with no more than a 20 percent increase in 
extended coverage. On July 9, 1956, the commissioner issued an 
order approving a reduction of 11 percent in fire insurance rates. 
This action was termed “the largest single rate reduction in the his- 
tory of Wisconsin.” In effect, this reduction coupled with previous 
reductions since 1950, constituted an approximately $1,450,000 saving 
for the property owners of the city of Milwaukee and about $4 mil- 
lion throughout the State based on 1955 premium rates. 

Thereafter the commissioner took the question of the full 17-percent 
reduction before the courts. The main question resolved around 
whether the insurance companies should be allowed a 3.5- or a 6-percent 
underwriting profit and catastrophe allowance. 

In June 1958, the State supreme court approved the contention 
of the insurance commissioner and the city that the rates as filed for 
the State of Wisconsin were too high and ordered the Fire Insurance 
Rating Bureau to file new rates for fire insurance and extended cov- 
erage. This decision results in new rates down a total of 17 percent 
when added to the reduction previously granted. 

This confirms the city’s constant position that our low fire losses 
justified a reduction in rates and a saving to our taxpayers for the 
expenditures required to maintain and operate the fire department. 
It is our feeling that fire insurance companies continue to enjoy such 
a favorable protection climate that statistics over any combination 
of periods (annual, 5-year, 10-year, or 20-year) would still indicate 
sufficient latitude to justify further reduced rates. 

We hope that future experience will continue to justify this con- 
tention and support further rates concessions. 

While the Wisconsin insurance commissioner has made extensive 
rate revisions, once moved by municipal action, it is important to note 
that he has never either extensively reviewed or seriously questioned 
the grading schedule. He asserts the authority to supervise and re- 
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view the grading process and claims his staff does this work. Yet he 
states that. municipalities should direct their complaints on grading 
tothe board of underwriters and not to him. 

The only action on grading taken over a period of 8 years prior to 
March of 1951 was on two complaints, both of which the commissioner 
found unjustified. 

Obviously what little review there is of the board gradings in Wis- 
consin—and I think this is probably a nationwide pattern—though 
they are basic to the distribution of insurance costs throughout the 
State and the Nation, is upon strong municipal objection, and then 
only after an effort by the municipality to reach an agreement with 
the underwriters. 

The duty is placed upon Wisconsin cities to protect their citizens 
by securing a satisfactory rating from a private national organization 
which furnishes the basis for the determination of a State regulatory 
agency. The influence of the underwriters on the process is thus for 
practical purposes generally controlling. 

I am curious as to how many other communities throughout the 
United States could make out a case similar to that experienced by 
Milwaukee. I wonder whether each community should be required 
to sustain such an effort or whether it might not be sounder public 
policy for the solution to be found on a broader basis. Obtaining a 
complete understanding and taking action upon the pattern of fre 
insurance grading and ratemaking is difficult for municipal officials 
busy with the day-to-day problems of their governments. 

I have recited at some length in Milwaukee experience in contesting 
the fire insurance rate promulgated by the insurance commissioner 
of the State of Wisconsin. We were very fortunate to have had an 
insurance commissioner who took a realistic point of view, the Honor- 
able Paul Rogan, who has since ended his term. 

He was inclined to accept the independent judgment of his staff 
in preference to the schedules which, according to law, were sub- 
mitted by the rating bureau. He did not accept the schedules as 
originally presented, but rather requested new ones which were still 
at variance with his staff reports, and after further contest before 
the courts of Wisconsin, ultimately a 17 percent statewide reduction 
in insurance rates was ordered. 

Senator Witey. How much does that 17 percent amount to in 
dollars ? 

Mr. Saurzstetn. In dollars, Senator Wiley, it amounted to about 
$4 million, statewide, if I recall correctly, $1,450,000 for the property 
owners of the city of Milwaukee. 

Senator Wizey. How much did it cost you to operate the fire de- 
partment ? 

Mr. Satrzstern. $6,600,000 a year. 

We feel, and this is also contained in the statement, that any realis- 
tic evaluation of fire insurance rates must be closely reflected in the 
costs of furnishing the service in the community, and we feel that one 
of the effects of the grading schedule is to push community expendi- 
tures in many cases beyond those that are reflected either in these fire 
protective services or are reflected in premium savings to the insur- 
ance buyers. 
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In this respect there is an interesting table attached at the back of 
my presentation that covers the period before the most final order was 
jssued, before the 17 percent reduction was completely effective, though 
it was partially effective, a 5-year sampling of Wisconsin municipality 
fire insurance premiums to rate losses. 

You will note in Milwaukee that losses were 32 percent of premiums 
paid over this 6-year period. In other Wisconsin cities the ratio 
dropped to 4 percent and 6 percent. 

The highest was about 78 percent, in one of the smaller communities 
that sustained some very unusual losses. I also have prepared a para- 
graph on addenda. 

SUMMARY 


Our examination of the grading process and the fire insurance rate- 
making procedure points the problem areas. We are unable to pre- 
sent your honorable committee with ultimate proposals or even nation- 
ally applicable facts at this time. We have reason to believe from our 
experience that a hard and thorough inquiry should be directed toward 
the whole process by which fire insurance rates are finally determined. 
We suggest some questions that solicit investigation : 

(1) Do fire insurance premium rates today properly reflect loss 
ratios, justifiable reserves, and operating costs plus a reasonable 

rofit ? 

(2) Are fire insurance costs properly and equitably allocated among 
those insured in terms of classes of property, among communities, 
among the States, and nationally ? 

(3) In ratemaking, is undue emphasis being placed upon the board 
of fire underwriter’s grading schedule and insufficient attention being 
given to actual fire loss ratios in relation to rates ? 

(4) Is the schedule encouraging unreasonable municipal expendi- 
tures for fire protection services to the principle benefit of the in- 
surers? Does widespread use of the schedule as a measure of munici- 
pal fire service eMicsency result in pushing such expenditures beyond 
the point of real benefit 

(5) Does the application of the grading process in its arbitrary 
and empirical form coupled with the infrequency of grading produce 
a proper relationship between the communities within a ratemaking 
jurisdiction ? 

(6) What improvements can be made in the grading and ratemak- 
ing processes to assure reasonable and equitable rates with a proper 
return to those engaged in underwriting fire losses ? 

Determining the answers to these questions is in the public interest. 
In their impact, they are national in scope. They require study by 
experts with a view toward possible Federal action. We propose 
that Federal resources be utilized to give this problem the considera- 
tion it deserves. 
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(The tables referred to follow :) 


TABLE I.—Ratio of fire insurance premiums to fire losses from a sample of 
municipalities, 1951-1956 


Percentage | Premiums 
Premiums,| Total | oflossesto!} by class | Losses by | Percent. 


, 
6 years | losses, premiums for the class age 
(total) | 6 years paid, 6-year 

6 years | period 


| ST a 


| 














| 
Class 2—1 out of 1: Milwaukee__/|$38, 441, 603 |$12, 440, 312 32. 36 |$38, 441, 603 |$12, 440, 312 | 32. 36 
Class 3—2 out of 2: | | | | | 

Madison._______- | 5,745,740 | 1,249,915 | 1: 96 |< pial cols eS aa 

Oshkosh  iaianihicscealevvinaes aso © ap ae 585, 810 | 21. 44 8, 477, 118 1, 835, 725 21. 65 
Class 4—5 out of 5: 

Eau Claire___- : : | 2,272,919 641, 583 | 28. 22 | 

Green Bay..................}| 4423, 181 1, 624, 927 | 36. 73 |-- . | 

ees nose, be: 233, 210 42, 013 BORE, cs Mey ona: od aad 

Shorewood... ___- 583, 434 | 173, 456 | 29. 73 | 

West Milwaukee (5 years)__| 1 493, 720 2 180, 476 36. 55 | 8, 006, 463 | 2, 662, 454 | 33. 25 
Class 5—3 out of 5: 

EpeeneRN ok ME Toate sts ice ee es ai 

ements. 2505 1, 788, 771 654, 431 36. 58 |_-- sacenies 

NE a ZT RU no ein ae Seabed ‘ 

eS TE 421, 289 | 87, 985 20. 88 | _- PS Mr pi aten see 

IS Sg et 557, 213 124, 822 22.40 | 2,767,273 867, 238 | 31. 33 
Class 6—6 out of 10: | 

Algoma.______ 3 ree 342, 919 14, 374 OE. sxx sates seta 

Barron____- ie 183, 411 27, 996 15. 26 |_- .| 

Buriitietet jo. ek eee ii T ities CLs 

cs | 281, 903 |__. , Se . Jul 

Fort Atkinson_ ows 559, 156 | 145, 886 26.09 |_- ; | 

Jefferson__- rae e 378, 642 |__ ee Ms ae he 

Mount Horeb_____- cated 127, 780 | 34, 062 WGN its cae vende os | 

Randolph-_---- A x 109, 417 |___- £3 Le Sede Wstcnass eae 

i. ae ee 58, 577 | 3, 865 | Oe toe 

Wisconsin Rapids_._- 986, 699 169, 841 | 17.21 | 2,258, 541 396, 024 17. 53 
Class 7—7 out of 15: 

Altoona (4 years) --__-- 3 30, 007 | 4 23, 676 78.90 |_.-- 

Cassville_. L UB OM sce knead i. hoa 

De Pere 5______- _-| 409, 562 142, 587 | 34. 81 sat 

Grantsburg - _- 84, 931 | bse : 

Hayward 231, 975 | 162, 776 70.16 | 

Hurley... .__- 204,151 |__ 

Ladysmith__-._-- 337, 044 |___.- 

Manawa-- : 100, 384 | 18, 611 18. 53 . 

Necedah_____- | i : ity f | 251 

Nekoosa.__-_- 220, 414 |____ catia 

Niagara_-- 149, 173 9, 222 | 6.18 

Oovnte......: > Soe, Gh) ji.« ie ; i 

Richland Center 374, 453 49, 342 13.17 

Shullsburg es 69, 418 2, 856 4.11 

Spring Green. .- : . 66, 966 {____- a | 1,364, 971 409, 069 29, Of 
Class 8—3 out of 10: | | 

NR os is ppaees . Se et oe Basis. peehic toes Ais ese 

Clayton___- 35, 191 

Cottage Grove ®_.____ 43, 742 | 21, 463 | 49. 06 | 

Cross Plains_- 51, 053 

Germantown. .- 53, 877 | 650 1. 20 

Lannon.. | 4, 125 14. 98 | 

Mazomanie. | "i 

Pewaukee_- | ‘ 

Tigerton- s ss oases 

Woodville | 125, 143 26, 238 20. 9% 





Class 9—0 out of 2: 
Thiensville_ 171, 239 | 
Wautoma... 138, 106 | 





11959 budget, city of Milwaukee, Wis. City comptroller. 

21958 annual report, City of Milwaukee Fire Department, Edw. E. Wischer, chief. 

3 Compendium of City Government Finances in 1957. U.S. Department of Commerce, Bureau of the 
Census, 1958 (G-C F57-No. 2). 

‘Estimated from ‘‘Fire Department Salaries in Cities Over 10,000,’ the Municipal Yearbook, 1958, 
International City Managers’ Association. 

§ Fire protect'on agreement (includes city of De Pere, town of Allouez, and town of De Pere). 

*Fire protection agreement (includes village of Cottage Grove, town of Cottage Grove). 


Mr. Saurzstern. I would like if I may to turn now to Mr. Miller, 
who is going to give his presentation. 
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Senator O’Manoney. Before you leave us, Mr. Saltzstein, 1 want 
to congratulate you upon your presentation. ‘Tt has been very persua- 
sive and very effective. 

Mr. SatrzsTE1n. I hope it has been sufficiently brief. 

Senator O’Manoney. There is a lot of material I know the com- 
mittee will study. For myself I want to say that you have almost 
convinced me of a feeling that I have had for many years, and having 
been a member of this Committee on the J udiciary at the time that 
the McCarran Act was passed, I have no reservation in saying that 
that act provides for State regulation. It does not provide for regu- 
lation of insurance by private interstate groups or organizations of 
any kind. 

The questions which you have asked in your summary will be 
thoroughly examined by the staff, and we hope to get the answers to 
them. 

Mr. Saurzstetn. Thank you very much. We appreciate the oppor- 
tunity we have had to appear before you. 

Senator Witry. May I say that 1 appreciate very much your pres- 
entation. I noticed that there was a review by the court. There isn’t 
any suggestion on your part that there should be, after a finding by 
the commissioner, any interference with that legal process, is there ? 

Mr. Saurzsretn. No, sir. I think it is essential that a process of 
court review be retained in any regulatory procedure. 

Senator Witrey. Then do you see any need of any Federal legisla- 
tion or the Federal Government interfering in a setup of this kind? 

Mr. Saurzstern. Yes, I do, Senator, because I feel that this setup 
in its totality very much extends beyond State boundaries. 

The insurance companies are operating on a national basis. The 
regulations of the National Board of Fire Underwriters are utilized 
on a nationwide basis, and their connection in the ultimate determina- 
tion of rates within any particular State is closely correlated. 

Senator Witey. I understand that, but where does the Federal Gov- 
ernment come in then ? 

Mr. Savrzsrein. Very clearly under the interstate commerce clause. 
We have a business that is operating in interstate commerce affecting 
the citizens of the many States of the Union. 

Senator Wirey. I understand, but from what the chairman said 
and from your previous answer to my question here, Milwaukee pre- 
sented its facts to the commissioner of the State. 

Mr. Saurzsrern. Yes, sir. 

Senator Witey. The commissioner held a hearing. He made his 
finding. And after that the case went to the supreme court of the 
State. Now, does the Federal Government have any finger in that? 

Mr. Sarrzstern. No, they did not in this procedure, Senator, and 
I think that as my statement indicated, Wisconsin has one of the 
more workable and more realistic insurance regulatory laws in the 
country. 

But we certainly are not satisfied that it is correct. We are not 
satisfied with the effect of the national grading schedule which is 
accepted by the Wisconsin insurance commissioner under the law as 


the basis for a determination of the apportionment of premium rates 
between the cities of the State. 
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Similarly it is used for other purposes and the determination of the 
size and nature of the municipal fire department. It is used, for 
instance, by industry in determining whether a city is a good in- 
dustrial location. 

One of the reasons we in Milwaukee keep our fire department at the 
level we do is to keep Milwaukee active and at the forefront in the 
competition among the cities and the States of the country for 
industry. 

Senator Witery. I don’t think you have answered my question. I 
am very much interested in getting the answer. If you could write 
me a letter telling me where and how, when you have such an efficient 
operation as you have set forth here, that the Federal Government 
should get its finger into the picture. That is the thing I am inter- 
ested in, because the Federal Government has enough to do with 
handling so many other problems, including the national defense. 

However, if there are any loopholes, any inequities, that require 
that the Federal Government take action in the interest of its citizens, 
I want to know, and I want to know what the remedy is. I don’t 
want a generality. I want to know. And to me that is the only 
question in this whole business. I think the chairman has some ideas 
on the subject, but I wanted yours. 

Mr. SautzstTern. Senator, I will be pleased to amplify my comments 
in a letter to you. I think that perhaps I will be able to convince you. 

We do feel that there is a national interest in this problem. We 
even at this time question whether our rates are correct. We cer- 
tainly question the same as to rates throughout the country. 

We do not propose at this time any specific legislation, because one 
of the problems that confronts the municipal official today is that he 
is unable to derive a complete understanding of how this works. 
That is the very question I believe that is before this committee, and 
perhaps if the committee can tell the American Municipal Association 
in the larger cities of this country how the whole fire insurance rate- 
setting pattern does put itself together, maybe we will be in a posi- 
tion to suggest something positive. 

Right now we can only suggest as municipal officials that this com- 
mittee discover the underlying nature of fire insurance rating and 
grading which we have been trying to study and don’t have the facili- 
ties for. 

Senator O’Manonry. Thank you very much, Mr. Saltzstein. 

Mr. Miller, you may proceed. 

= this point in the hearing Senator Wiley left the committee 
room. 


STATEMENT OF ROSS MILLER, CITY MANAGER, MODESTO, CALIF., 
ON BEHALF OF THE AMERICAN MUNICIPAL ASSOCIATION 


Mr. Miter. Mr. Chairman and members of the committee, my name 
is Ross Miller, city manager of Modesto, Calif. I am appearing today 
as chairman of the American Municipal Association Committee on 
Fire Insurance Grading and Rating. I am also chairman of the 
similar committee of the League of California Cities. The American 
Municipal Association is the national association of municipal govern- 
ments in the United States. It represents nearly 13,000 cities through- 
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out the Nation including all the State associations of municipalities. 
Mr. Arthur Saltzstein, of the city of Milwaukee, has made a portion 
of our presentation. 

We appreciate this opportunity to present to you some of the matters 
in the field of insurance which concern us as cities. We hope it will 
prove helpful to your committee to have reviewed with us some of the 
problems which arise—and some of the steps which are being taken by 
cities toward finding reasonable, effective solutions. 

Since part of your concern goes to fire insurance rates, you are 

enerally familiar with the basis on which fire insurance rates are 
established. The grading of cities and the establishment of fire insur- 
ance rates involve a number of agencies and organizations and definite 
procedures in different States. However the basic yardstick for 
evaluating fire protection facilities of cities is the grading schedule of 
the National Board of Fire Underwriters, which establishes standards 
for various aspects of city fire protection and assigns deficiency points 
for deviations from those standards. 

The schedule was first adopted in 1916, and new editions have been 
issued in 1930, 1942, and 1956, but the relative importance of the major 
features has remained about the same. In fact, the most frequent city 
criticism of the schedule stems from this sameness and its failure to 
reflect, in allocating credits or deficiencies, the changes which occur 
both in fire protection practices and equipment and in cities themselves. 
In fact, the national board itself in a publication used at least until 
recently under the subject “Satisfactory Yardstick” stated : 

The standard grading schedule adopted in 1916 and used with only minor 
changes since then has proved to be an adequate and satisfactory yardstick for 
measuring the relative standing of municipalities as respect their protection 
facilities and physical conditions. 

I know that your time is limited. We have assembled for you some 
material which I would like to tell you about briefly, and which you 
may wish to give more study later as your time permits. Specifically, 
we are giving each of you: 

1. A report entitled “Fire Insurance Grading and Rating in Cali- 
fornia,” prepared by the staff of the League of California Cities, 
summarizing the processes of grading and rating, briefing the cities’ 
criticisms of these processes, and describing the functions of the 
organizations involved. 

2. A copy of a report made to the board of directors of the League 
of California Cities at the league’s last annual meeting, outlining the 
work programs and current progress of both the League of California 
Cities’ and the American Municipal Association’s Committees on 
Fire Grading and Rating. 

3. Statement of policy on fire insurance grading and rating, adopted 
by the American Municipal Association at its 1956 annual conference, 
which requested that President Eisenhower appoint a factfinding 
committee— 


to make a thorough study, investigation, and report from the standpoint of 
public policy of the effect of the system of grading public fire protective facilities 
and of insurance rating generally prevailing in the United States. 


4. Statement of policy on fire insurance grading and rating, adopted 
by the AMA at its meeting in 1958. 
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5. Questionnaire on the utilization of fire manpower—recently sent 
to California cities. 

6. Memorandum by the Colorado Municipal League regarding a 
bill, House bill 409, which was introduced into the 1959 session of the 
Colorado General Assembly which would have made it the duty of the 
Colorado commissioner of insurance to compile and publish additional 
specific information regarding fire insurance which would have helped 
clarify the situation there. We wish permission to present later for 
the record additional information from the Colorado league and other 
municipal leagues and individual cities regarding this matter. 

(The material referred to may be found on page 2736.) 

I would like to point out, Mr. Chairman, that the Colorado people 
have indicated that if it can be arranged at a future time they would 
like to have someone appear on behalf of their specific problems. 

I would like to call your attention especially to the difference in 
sentiment, or at least the difference in “heat” of sentiment, reflected 
in the two AMA policy statements, and to explain some of the con- 
tributing factors. 

The American Municipal Association’s concern with grading and 
rating of cities’ fire protection dates back for a good many years. It 
resulted in a study in 1949 of the mechanics of fire insurance ratings, 
and the establishment in 1951 of the first AMA Committee on Fire 
Insurance Rating and Grading. This committee made basic studies 
of the ratemaking process and the grading of cities, and held explora- 
tory discussions with representatives of the National Board of Fire 
Underwriters toward clarifying the points of view of both agencies 
and laying the groundwork, it was thought, for consideration to be 
given, in the board’s planned revision of its grading schedule, to the 
points of view presented by cities. When it was found that the revised 
grading schedule had been adopted without the anticipated review 
by city representatives, feelings ran somewhat high, as you can see, 
and this rather vigorously worded resolution of policy was adopted. 
The milder, more constructive, tone of the 1958 resolution of policy 
reflects the better mutual understanding of each others’ problems and 
points of view achieved by the willingness of representatives both of 
cities and of the national board and related agencies to sit down to- 
gether and review these matters in detail and work together toward 
clarifying our differences and finding reasonable solutions. 

We have worked closely with the board on some of these matters, 
and we consider some of the board people with whom we have gotten 
acquainted as real gentlemen and real friends, and they have certainly 
helped us. Two of them are present today, one from the national 
board in New York City and one from San Francisco. 

We think we are on the right track. We hope that by approaching 
the matter on this voluntary basis some much-needed improvements 
can be achieved without the necessity of legislative action. We are 
not anxious to expand the activities of government. unless that is the 
only way to protect the public’s interest. It is at least thought pro- 
voking, perhaps, that in the field of fire insurance, where we spend 
billions of dollars of public funds for protection, the standards are 
set by a private organization—and the standards not only determine 
the rates which people in cities pay for fire insurance but also di- 
rectly influence what cities spend for fire protection. There is no 
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other city operation which is so influenced by standards set by a 
private organization. 

It is not our purpose to blast the insurance business or the Board of 
Fire Underwriters but to clarify our basic problems and to use what- 
ever means we can to bring about some fundamental basis for rate- 
making which will permit and encourage cities to do what they can 
to provide appropriate fire protection at costs which the taxpayers 
can afford. Toward this end we have divided the work program of 
our committee into four general areas: 

1. Revision of the fire grading schedule; 

2. Application of the grading schedule to cities; 

3. Factors affecting fire insurance rates; and 

4. Better utilization of manpower for fire protection. 

(The fire manpower questionnaire we are submitting is a part of 
this study.) 

In California we are fortunate in that we apparently have better 
cooperation and understanding from both the National Board of Fire 
Underwriters and the Board of Fire Underwriters of the Pacific than 
is the rule in other areas. Both these agencies cooperated in making 
available the data used in the California report on fire insurance 
grading and rating. Such information is also available in some other 
States. In Colorado, however, there is such difficulty in obtaining 
information regarding insurance matters that the specific measure we 
have mentioned was proposed to the Colorado Legislature which 
would have required the State insurance commissioner to make addi- 
tional information available for public use. The legislation failed to 
pass. I have submitted to you a memorandum from the league of 
cities there explaining the situation. 

One of our basic problems is that we have been trying to carry 
forward our studies on this complex problem with only the help of 
city officials who have other full-time responsibilities. We are willing 
to utilize our time and limited talents but we are faced with ques- 
tions which cannot be answered by any single city or even by any 
single State. They are national in scope and need analysis and action 
beyond our resources or authority. 

We therefore particularly appreciate the interest of your commit- 
tee and request your assistance in helping find satisfactory answers. 
We know that your committee has heard and will hear a lot of tes- 
timony about the processes by which fire insurance rates are estab- 
lished. We should particularly like to call to your attention the fact 
that underlying all these rates and ratemaking processes are the 
gradings given the fire protection facilities of cities by the National 
Board of Fire Underwriters and related agencies. 

All of these gradings are based on the board’s standard grading 
schedule. Actually, then, the validity of the rates established and 
the equity between cities can be no greater than the degree of validity 
of the grading schedule and its application. No matter how precise 
the final ratemaking processes may be, they are thrown out of focus 
by whatever flaws exist in the classification of cities through grading. 
We believe it would indeed be unfortunate if we give all-out attention 
to the final ratemaking processes and fail to take into account the 
basic grading procedures on which they rely. The quality of the 
hamburger cannot be better than the meat put into the grinder. 
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We therefore request that your committee consider in its delibera- 

tions the fundamental importance of the grading schedule and grading 
procedure to the whole problem of appropriate rates and of com- 
oo among companies. As far as we can determine, with only 
imited exceptions, the gradings by the national board furnish the 
basic foundation for rates, not only of board companies but for all 
other companies as well. These gradings appear to be universally 
accepted by the State regulatory agencies. We respectfully suggest 
that your committee determine the extent to which these State agen- 
cies have the authority to check the validity of such grading of cities 
and to what extent this authority, where granted, is used to protect 
the public interest. 

These are some of our problems. Some we are working out with 
the board and we hope to work out others. We apreres this co- 
operation. But even with the best of good will on both sides, there 
still remains the solid core of conflicting opinion and interest. In 
these areas we solicit your help. 

We recognize that these are not matters which can be solved in a 
single meeting or even a single session. Some of them will take 
years, but some of them need urgent attention. We are leaving some 
additional material with your staff for their review and submission 
to the committee. We would like to have your permission to submit 
later additional information for the record if this is in order. 

We will be glad to answer any questions we can, which you may 
have now or later, and to send you any other data you may wish. 

Thank you very much. We are happy to be here, even if we are 
late. 

Senator O’Manonry. Thank you very much, Mr. Miller. We ap- 
preciate this statement of yours as well as the statement of Mr. 
Saltzstein. 

I shall take the opportunity of going over this in greater detail, 
and you may expect some inquiries from me on the basis of your 
presentation here this afternoon. The committee will give full con- 
sideration to these suggestions, 

Mr. Muuer. Our association has an office here in Washington. 
Your staff is familiar with it, and they will be glad to work directly 
with you, and we as city officials will be glad to help in any way 
we can. 

(Additional information on this subject may be found on p. 2769.) 

Senator O’Manonry. Let me say that the next meeting of this 
committee has been scheduled for Wednesday, June 3, at 10 o’clock in 
room 312. 

The witnesses for that day are Thomas C. Morrill, State Farm 
Mutual Automobile Insurance Co., Bloomington, Ill.; J. Michael 
Riley, Transport Insurance Co., Dallas, Tex. ; William C. Searl, Auto- 
Owners Insurance Co., Lansing, Mich.; and Walter L. Hays, Ameri- 
can Fire & Casualty Co., Orlando, Fla. 

The committee will stand in recess until 10 a.m. Wednesday, June 3, 
in room 812. 

(Whereupon, at 5:10 p.m., the subcommittee adjourned, to recon- 
vene Wednesday, June 3, at 10 a.m.) 
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WEDNESDAY, JUNE 3, 1959 
U.S. Senate, 


SUBCOMMITTEE ON ANTITRUST AND MONOPOLY 
OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:30 a.m., in room 
312, Senate Office Building, Senator Joseph C. O’Mahoney, presiding. 

Present : Senators O’Mahoney, Carroll, and Hart. 

Also present : Donald P. McHugh, counsel; Peter N. Chumbris, coun- 
sel for minority; Theodore T. Peck, special counsel for minority; 
Nicholas N. Kittrie, special counsel for minority; Gareth M. Neville, 
assistant counsel ; Wilbur D. Sparks, attorney; Louis Roseman, at- 
torney; Paul S. Green, editorial director; and Gladys E. Montier, 
clerk. 

Senator O’Manonry. The committee will now be in session. Mr. 
McHugh, call the first witness. 

Mr. McHveu. The first witness, Senator, is Mr. Thomas C. Morrill, 
vice president of State Farm Mutual Automobile Insurance Co. and 
State Farm Fire & Casualty Co. With him is the general counsel, 
Mr. Russell H. Matthias. 

Senator, before the witnesses begin, may I ask that we have made 

art of the record a document marked volume III, prepared by the 
Siders Trade Commission, which is a description of the model fire 
marine and inland marine insurance rate regulatory bill. This volume 
also contains, in addition to the model fire rate regulatory bill, an 
analysis of the various State fire rating laws. 

Senator O’Manoney. This document includes the mode] bill on rate- 
making, the all-industry bill ? 

Mr. McHuen. The all-industry rate regulatory law for fire and 
allied lines. 

Senator O’Manoney. You say you want it made part of the record? 

Mr. McHvueu. I ask to have this included in the appendix which 
will be printed as part of the record. 

Senator O’Manoneryr. Without objection, it is so ordered. 

(The document referred to may be found on p. 2214. ) 

Mr. McHveu. In addition, Senator, I would like to have made part 
of the appendix, to be published as part of the record, a copy of the 
all-industry bill for casualty and surety rate regulations which appears 
on page 55 through page 68 of a document published by the Gnited 
States Fidelity & Guaranty Co. of Baltimore, Md. 

Senator O’Manoney. That will be received. 

(The document referred to may be found on p. 2721.) 
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Mr. McHueun. At a later date, Senator, we would also like to have 
inserted in the record, because of the special reference that has been 
made to it during the course of these hearings, an exact copy of the 
District of Columbia fire rate regulatory law. 

(The text of this law may be found on p. 2182.) 

Senator O’Manoney. Very well. Itisso ordered. 

Mr. McHueu. Mr. Morrill. 

Senator O’Manuonry. You may proceed. 


STATEMENT OF THOMAS C. MORRILL, VICE PRESIDENT, STATE 
FARM MUTUAL AUTOMOBILE INSURANCE CO. AND STATE FARM 
FIRE & CASUALTY C0O., ACCOMPANIED BY RUSSELL H. MATTHIAS, 
GENERAL COUNSEL 


Mr. Morritzt. I am Thomas C. Morrill of Bloomington, I1., vice 
president of State Farm Mutual Automobile Insurance Co. and State 
Farm Fire & Casualty Co. I appear in response to a request from 
Senator Joseph C. O’Mahoney for a statement as to the matters under 
study by your subcommittee. 

Since our views on these matters necessarily relate to the nature 
of our operations and the place that we hold in the insurance busi- 
ness, I should like with your permission to begin with a short his- 
torical statement as to the three State Farm companies. In brief, 
a McLean County, Ill., farmer founded State Farm Mutual in 1929. 
By 1942 it was the largest automobile insurer in the world, a posi- 
tion it has now held for 17 consecutive years. 

Almost all of our insurance sales are made in the family market. 
We insure the family car, the dwelling, and the lives of the family 
members. Our agent is really a family insurance man. We are not 
involved, except in a very limited way, in meeting the insurance 
needs of business and industry. 

From the beginning State Farm Mutual has been aggressively 
competitive. Our plan for selling automobile insurance contains 
features that are quite different from those of most automobile in- 
surers. When State Farm introduced these features in 1922 they 
were regarded as unorthodox. Today some or all of these features 
are used by quite a few other companies. 

The right to innovate and be different from competitors is the es- 
sence of competition. To aid in reporting how State Farm Mutual 
has fared under State regulation and in competition with rating 
bureaus, I must describe these distinguishing features of our auto- 
mobile insurance operations: 

1. Membership fee: New members pay a modest membership fee 
the first time they join. This pays our selling expenses, As a re- 
sult, no selling expense needs to be loaded in the premiums. 

2. Semiannual premiums: Premiums are for 6-month terms, which 
helps policyholders spread the cost over the year. Also, this helps 
the company adjust rates quickly to changing conditions. 

3. Continuous policies: We do not reissue the policy every year. 
Our policies, like life insurance, are continuous, and are renewed by 
payment of the premium. 

4. Direct billing and collection: Premium notices are sent by mail 
from 15 regional offices equipped with the most advanced electronic 
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accounting and tabulating machines. This again promotes economy 
nl practically eliminates credit losses. 

. Exclusive agents: State Farm has its own agency force of 7,500 
itis Their status is that of independent contractors. By the terms 
of their contracc they represent our companies exclusively. 

6. Selection of risks: Our aim is to insure the average driver of 
normal habits, and to avoid the reckless and irresponsible fringe. It 
is not a policy of insuring the cream but rather one of rejecting the 
dregs. 

Mr. McHven. Mr. Mor rill, do these six distinguishing features of 
your operation apply just to your automobile insurance operations ? 

Mr. Morriti. Yes, that is true, although the resultant low cost 
is a feature of the operation of all three companies, auto, life, and 
fire. 

Mr. McHuen. Is the membership fee provision you have described 
here applied to your fire business ? 

Mr. Morritt. No, it is not; nor tothe life. 

The combined force of these features produces savings in operating 
costs, as compared with the ordinary manner of conducting the auto- 
mobile insurance business. Wherever permitted by law, we make these 
savings available to our members in the form of low net rates. This is 
in contrast to the method used by many mutuals of charging a higher 
rate and returning savings as dividends at the end of the policy period. 

Wherever permitted by State law, State Farm Mutual calculates its 
own rates for automobile insurance. These rates are set independently 
in all respects, including territorial boundaries, classification plans, 
and all other factors. 

As a result, they have no predetermined relationship to the rates set 
by rating bureaus or by other independents. While this makes a pre- 
cise comparison impossible, we believe that for most policyholders our 
current level of savings will range from 20 to 30 percent of the bureau 
premiums. Over the : years the savings have consistently been as high 
or higher than these figures indicate. 

Based on the lower figure of 20 percent, State Farm members have 
saved $575 million on automobile insurance, compared with bureau 
prices on the $2.3 billion of automobile premiums that State Farm 
Mutual has earned since organization. 

Senator O’Manoney. Is that a generalized computation or does it 
represent the exact situation in your company ? 

Mr. Morrity. It is a generalized computation based on the lowest 
possible method. In fact, ‘ 20 percent is a low figure to take. But, as 
I attempted to point out in the prec ceding comment, since our rates 
differ from bureau in every respect, it would take the most exhaustive 

calculations over a long period—w ell, the 37 years that we have been 
in business—to determine recisely what we have saved. 

Senator O’MAHONEY. u can’t then state what the actual sav- 
ings are? 

Mr. Morrityu. No, sir; I cannot state. 

Senator O’ MAHONEY. Is this a reasonable approximation of what 
they are? 

Mr. Morritu. I believe that it is a low approximation of the true 
saving. If known, I believe it would be higher. 
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Senator O’Manonry. How many policyholders do you have who 
share in this saving ? 

Mr. Morriww. 514 million automobile insurance policyholders, 

Senator O’Manoney. In how many States? 

Mr. Morritu. We are now operating in all the States of the United 
States with the exception of three or four in New England at this 
moment. We are also operating in the District of Columbia, 

Senator O’Manoney. That is a broad coverage. What would you 
say would be the average individual saving ? 

r. Morrix. Sir, the average savings today in terms of the indi- 
vidual member—if we took the lower figure of 20 percent, would 
amount to $18.63 a year; or at the 30-percent saving it amounts to 
$31.94 a year. 

Senator O’Manoney. Thank you very much. 

Mr. Morriti. We do know that there are many instances today in 
which an individual can save even more than 30 percent. 

Mr. McHvueu. Mr. Morrill, in describing this saving to your policy- 
holders as a result of your lower rates—lower than the bureau rates— 
is it accurate to describe this as a savings which results to your policy- 
holders for comparable coverage than that which is offered by the 
bureau ? 

Mr. Morritit. Comparable in the broad sense. However, there are 
at least a dozen major fringe areas of coverage in which our policy 
is broader than that offered today by the National Bureau of Casualty 
Underwriters as its standard policy. 

Mr. McHveu. In your opinion, then, this savings figure which you 
have given here is a savings to your policyholders, and so far as you 
know there are no substantial coverage benefits which are given by 
bureau companies which are not included in the coverage you have 
described here ? 

Mr. Morr. No, sir. On the contrary, there are substantial cov- 
erage benefits which we give and they do not. In addition to that, 
our service network throughout the United States is the finest in the 
automobile insurance business. 

I continue with my statement. I have a reference in the paragraph 
in which we were discussing savings to the effect that the current 
savings to our 5.5 million policyholders would amount to $100 million 
a year and, in my opinion, this could only understate, it cannot over- 
state the true savings. In terms of the individual member, this now 
represents an average savings of $18.63 a year at 20 percent, or $31.94 
at 30 percent. 

Today State Farm Mutual insures 514 million automobiles in the 
United States and Ontario, Canada. In terms of private passenger 
cars, we protect 1 out of every 10 in the United States. 

Our agents also sell life and fire insurance through State Farm Life 
Insurance Co. and State Farm Fire & Casualty Co. Both of these 
are stock companies, wholly owned by State Farm Mutual. Since 
State Farm Mutual is a mutual company, the net result is that the 
— of State Farm Mutual own our entire operation. 

ugh these affiliated companies we insure 1,100,000 properties 
— fire and related hazards, and have $1.8 billion of life insurance 
in force. 

(At this point in the proceedings, Senator Carroll entered the 


hearing room. ) 
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The fire company was organized in 1935. Unlike State Farm 
Mutual, it is a subscriber to fire insurance rating bureaus and uses the 

licies, rates, and rules which they promulgate, subject to deviations 
or dividends. The usual rate of deviation or dividend is 15 percent, 
with a range from 10 to 20 percent, representing savings achieved 
through operating economies. 

In 1955 State Farm Fire began selling the “homeowner’s” policy, a 
multiple peril contract with indivisible premium. For this purpose 
we became a subscriber to the Multiperil Insurance Rating Organiza- 
tion (since disbanded) and have sold the policy at bureau rates with- 
out deviation. During this past month, we have embarked on a 
program of independent filings of the homeowner’s policy at com- 
petitive rates. Filings have been made in three States, and have 
already been approved in one. 

Mr. McHueu. Mr. Morrill, why has your company found it neces- 
sary to be a member of the rating bureaus in the fire field and not in 
casualty ? 

Mr. Morriww. [ should say that it was a matter of the facility of 
obtaining rates and service. At the time that we began the fire in- 
surance business, there were virtually no independent operations in 
fire insurance. The testimony that I have heard presented to this 
committee about independent activities in the fire insurance business 
all occurred long after we had begun to sell fire insurance on a 
deviated basis. 

In the beginning, our fire operation was a small one. It has grown 
quite rapidly in recent years, and the facility of the deviation route 
was more practicable for us at that time. 

As I have indicated, we have now begun independent filings of 
homeowners’ policies. It is also of interest to us, as I will indicate 
later in the statement, that the ability to make independent filings 
of fire insurance rates in all categories is 

Senator O’Manonry. I notice you refer to separate companies, Mr. 
Morrill. The State Farm Mutual Automobile Insurance Co. is, as 
the name indicates, a mutual company ? 

Mr. Morrirt. Yes, sir. 

Senator O’Manoney. The State Farm Fire & Casualty Co. appears 
not to be a mutual company. 

Mr. Morriww. It is a stock company wholly owned by the mutual. 

Senator O’Manonery. It is a stock company wholly owned by the 
mutual ? 

Mr. Morrity. Yes, under the laws of Illinois. 

Senator O’Manoney. And with respect to the State Farm Life 
Insurance Co., what is that ? 

Mr. Morritu. It is a stock company wholly owned by State Farm 
Mutual, so that the net result is that the policyholders of State Farm 
Mutual are the actual proprietors of the entire enterprise. 

Senator O’Manonery. But the policyholders in Farm Life and in 
Farm Fire & Casualty are not owners? 

Mr. Morriti. They are not owners, no, sir, they are policyholders. 

Senator O’Manonry. How does it happen that the third company, 
State Farm Fire & Casualty, includes those two types of insurance? 

Mr. Morriti. Actually the name “State Farm Fire & Casualty” is 
not a good one to describe its operations. However, as the committee 
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may know, the powers of companies in recent years have tended to be 
broadened to include both fire and casualty and the charter of State 
Farm Fire & Casualty is broad enough to write all casualty lines 
should we at some point determine that we want to write casualty 
insurance in that company. 

Its business, however, is almost exclusively fire insurance plus some 
hail on growing crops, and in addition under the homeowners’ policy 
which it writes, there are some casualty covers, such as liability and 
burglary, which would properly be described as casualty coverages, 

Senator O’Manoney. Do you in the course of your statement make 
any showing with respect to the financial aspects of the three com- 
panies ? 

Mr. Morrity. No, sir. 

Senator O’Manoney. The soundness of their structure? 

Mr. Morritx. No, sir, but I should be happy to comment on it if 
you like. 

Senator O’Manoney. I think it would be well to put that in at your 
convenience. 

Mr. Morritu. Yes, sir. I might put this in here that State Farm 
Mutual at the end of 1958 had admitted assets of $485,500,000. The 
year it was organized in 1922 it managed by the end of the year to 
accumulate $27,445 of assets. 

Senator O’Manoney. That isa substantial growth in that time. 

Mr. Morritzi. I would so regard it. Even by 1945, I go to the year 
in which the McCarran Act was enacted, our assets were $52 million, 
so that from that date until the present, $485 million is again I would 
suggest a substantial growth. 

Last year our net premium income was $396,849,000, which compares 
with $22.000 in 1922. I suggest, Senator, it shows how rich the soil is 
in McLean County, Ill. 

Senator O’Manoney. Your fiscal affairs are examined by CPA’s? 

Mr. Morr. They are examined by the State insurance depart- 
ments, and of course we have CPA’s and professional accountants in 
our own employ. 

Senator O’Manonry. In other words, is there any basis for criti- 
cizing the financial structure which you are describing? 

Mr. Morritt. I know of no basis, and it has not been criticized. The 
surplus of the company at the end of 1958 was $132,577,000. 

Every penny of this has been achieved out of operating earnings 
over the years. a 

Senator O’Manonry. You have operated on a competitive basis. 
You want to operate with the right to file rates differing from those 
laid down by the rating bureaus ? 

Mr. Morriy. Yes. : ; 

Senator O’Manoney. And your financial structure is such that you 
have been able to do that and do it successfully, is that correct ? 

Mr. Morrwh. Yes. In other words, taking the savings figure, we 
have realized savings for our policyholders over the years of almost 
$600 million, and at the same time have been able to set aside $132 mil- 
lion of free surplus for their protection against the hazards of the 

ure. 
gore O’Manoney. And what about the returns to the owners? 
Mr. Morritu. The dividends? - 
Senator O’Manoney. The dividends to the mutual owners. 
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Mr. Morr. The policyholders ? : 

Senator O’Manonery. Of course they are the policyholders of the 
mutual company 

Mr. Morritz. Yes. 

Senator O’Manonry. How do they profit? Do they get any 
dividends ? : 

Mr. Morriti. The policyholders have realized all of these savings. 
They are the owners. There are no other owners except the policy- 
holders. 3 ue 

Senator O’Manoney. But I am merely asking whether in addition 
to having the lower rates, they have received any benefits as mutual 
owners by way of dividends. 

Mr. Morriii. They have received dividends only in those States 
where we have not been permitted to grant lower rates in advance. 
Our policy has always been to return the economy in the form of a low 
initial rate, and in the course of becoming the largest automobile 
insurer in the business we passed on the track a very large number of 
companies that were charging high rates at the beginning and paying 
a dividend at the end. 

Senator O’Manoney. I suppose you will cover in your statement the 
effect of this competitive policy ? 

Mr. Morriti. Yes, sir. 

Senator O’Manoney. Among the other companies? 

Mr. Morritu. I would like to, yes. 

Senator O’Manoney. Very well. 

Senator Carroti. May I ask one question, Mr. Chairman ? 

Senator O’Manoney. Certainly. 

Senator Carroiti. You talk about $600 million in savings, as I 
understand it? 

Mr. Morrity. Yes. 

Senator Carroiu. That saving is reflected in what. way ? 

Mr. Morriiu. In low initial rates for automobile insurance. 

Senator O’Mahoney’s letter of inquiry refers to your interest in “the 
effectiveness of State laws in encouraging the maximum degree of 
competition consistent with the public interest.” 

The preeminent position which State Farm Mutual holds today in 
the automobile insurance business was achieved as an independent 
competitor operating under State regulation. 

State Farm Mutual moved into the No. 1 position in automobile 
insurance in 1942. In that year total U.S. automobile premiums 
were * $693,228,011, of which we had $25,645,993, or 3.7 percent. 

By 1946, the year following the enactment of Public Law 15 and just 
prior to the general enactment of rate regulatory laws, auto premiums 
were $1,190,789,542, of which our share was $60,929,314, or 5.1 percent. 
In 1958, the total was $5,302,985,415, of which we had $369,825,790, or 
7 percent. 

Another measure of competitive opportunity is found in the fact 
that our premium total increased 1,342 percent from 1942 to 1958, 
while the business as a whole increased by 665 percent. Roughly 
speaking, State Farm Mutual has grown twice as fast since 1942 as the 
business of which it is a part. 





1 All figures in this paragraph are from the automobile editions of the National Under- 
writer for the appropriate year. 
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Senator O’Manonry. When you speak of your premium total, you 
mean the total receipts by way of premium ? 

Mr. Morritu. Yes, sir. It would be difficult to read these figures 
as demonstrating a lack of competitive opportunity overall. On the 
contrary, we suggest that they constitute a strong endorsement of 
State regulation for maintaining the competitive “climate in auto- 
mobile insurance which exists in almost all States. Other inde- 
pendent insurers have also enjoyed exceptional growth during this 
period. 

Mr. McHvueu. Mr. Morrill, you probably cover this in your paper 
later but I wonder at this point if you could give the subcommittee 
a comparison of your rate of growth during a similar period in the 
tire field. 

Mr. Morr. I would be happy to provide that. From memory 
I would say to you that by 1950 our fire premium volume had reached 
the dimensions of $5 million. By 1958 it was at $26 million, so that 
it would be fair to say that our growth has accelerated considerably 
in the last 8 years. This is due to a combination of circumstances, 
but it is a fact that our fire company is growing more rapidly today 
than in its earlier years. It also perhaps, should be pointed out that 
our fire company is the most rapidly growing of all three of our com- 
panies today. This growth has continued into 1959. We have had 
a very substantial increase in premium volume in our fire company in 
1959. 

Senator Carrot. Does this increased growth reflect also a lowering 
of rates? 

Mr. Morr. Yes, sir. We have lower rates, as I will come to in 
my statement, on fire insurance, V rarying by jur isdiction. 

Speaking again of automobile insurance, this is a line of insur- 
ance which affects both the peace of mind and the pocketbooks of most 
American families. The automobile insurance purchase is regarded 
by responsible car owners as an essential—a necessity of modern life. 
There is, we believe, an obligation shared by government and by 
private insurance enterprise to make automobile insurance avail- 
able on the basis of adequate protection at the lowest possible cost 
consistent with sound operation. Reasonable competition, unimpeded 
by unnecessary restraints is the means best calculated to produce that 
result. That kind of competition has, in the main, existed under 
State regulation. 

It should be noted that the operating plan of State Farm Mutual 
contains a number of innovations, some of which differ markedly 
from ordinary practices of the business. 

This is significant, first, because it demonstrates the competitive 
freedom permitted under most State laws and by most administrators, 
and, second, because it helps put in context most of the restraints on 
our normal ‘competitive plan that we have encountered in a few juris- 
dictions. These will be discussed later in this statement. 

Mr. MoHven. Mr. Morrill, may I call your attention to the com- 
ment made at the top of page 5 where you say: 


That kind of competition has, in the main, existed under State regulation. 


Are you speaking of that kind of competition in the automobile 
field especially ? 
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Mr. Morriti. That paragraph is devoted to automobile insurance. 
Senator CarroLt. What do you mean by “automobile insurance,” 
urchase, briefly ? 

Mr. Morrity. Automobile liability insurance, comprehensive insur- 
ance, collision insurance, medical payments, emergency road service, 
and today we have such things as automobile death and disability, 
and the very new and very important uninsured motorist coverage, 
which protects a person against the risk of being struck by someone 
who does not have insurance. 

Senator Carroityi. Thank you. 

Mr. Morriti. We recognize that the Federal purpose, as expressed 
in the antitrust laws, sets limits of reasonableness beyond which com- 
petition must not trespass. The opportunity for new enterprise, for 
example, must be preserved. 

While no one independent or bureau has a dominant share of the 
automobile insurance business, the growing proportion written by 
the leading independents suggests an examination of the opportunity 
that has existed for new entrants in the competitive arena. 

Changing characteristics of the business rule out valid overall com- 
parisons, principally because it was not until the last decade that both 
automobile liability and physical damage insurance were generally 
written in the same company. Therefore, this illustration is confined 
to bodily injury liability insurance. 

There were at least 123 stock and 58 mutual companies, a total of 
181, writing this coverage in the United States in 1942 *—a date used, 
as before, because it marks the emergence of our company as the 
leader. In 1957, these figures had grown to 466 stocks and 179 mutuals, 
a total of 645.5 Of these, 365 had less than $1 million of volume in 
this coverage. 

Turning to the figures for Lllinois, our home State, there were 76 
companies of all types writing bodily injury liability in 1942,* when 
State Farm Mutual had a 5-percent share of Illinois premiums. In 
1957 * our Illinois share was 8.5 percent, but the number of companies 
had grown to 265. 

These figures demonstrate that there is no lack of competitive oppor- 
tunity in the automobile insurance business. It may fairly be con- 
cluded that the success enjoyed by State Farm Mutual in competing 
with the established rating bureau companies has in fact encouraged 
the formation of new companies. The fifth and seventh ranking auto 
insurers, for example, both younger than State Farm Mutual, use 
essentially the same operating plan. 

Now I should like to discuss the experience of our company with 
the various types of rating laws now in effect. Mr. Vestal Lemmon, 
general manager of the National Association of Independent Insurers, 
in his statement earlier in this hearing, described these laws and the 
— of independent companies under them in considerable 

etail. 

Since State Farm Mutual and State Farm Fire are members of 
NAII, it would be redundant for me to attempt to cover the same 





2“Best’s Aggregates and Averages,” 1943 ed. 

*“Best’s Aggregates and Averages,” 1958 ed. 

*1943 ed., Spectator Insurance Yearbook Reporting Service, “Premiums and Losses by 
States of Casualty, Surety and Miscellaneous Lines in 1942.” 


51958 ed., “Spectator Insurance by States of Fire, Marine, Casualty, Surety and Mis- 
cellaneous Lines.” 
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ground. These comments are therefore confined, first, to the expe- 
riences of State Farm Mutual under these laws and, second, to the 
experiences of State Farm Fire. 

Most of State Farm Mutual’s business is obtained in States which 
enacted the commissioners’ all-industry rating laws. Under these laws 
our company has prospered. We have steadily increased our market 
share. In the aggregate we have managed to show a modest gain from 
underwriting during the recent years of high claim costs, when many 
companies charging much higher rates were unable to do so. Our 
automobile policy has repeatedly been broadened. Our service facili- 
ties have been increased and extended. 

While this must be summed up asa satisfactory result over all, there 
are areas in which the administration of these laws in a few States 
seems to us to have unnecessarily burdened the competitive process 
or interfered with the exercise of reasonable management judgment, 

An example of this is found in the statistical requirements of the 
State of New Jersey. There we and other independent companies 
are required to maintain two systems of statistical codes—one to accom- 
modate the needs of our own rating structure, the other to meet the 
needs of the National Bureau of Casualty Underwriters and National 
Automobile Underwriters Association rating structures. 

Mr. McHveu. Mr. Morrill, what are the differences between these 
two systems of statistical codes that you say you are required to 
maintain ? 

Mr. Morritu. Well, statistics you see are gathered by territory, in 
other words, by the geographical subdivision in which the policy is 
written. They are also gathered by rating classification, whether 
it is an adult driver, a youthful driver, a car used in business, and 
other methods by which classification plans are determined. 

Then in physical damage insurance you have a division of the rating 
structure, too, on the basis of the age of the vehicle and the value of 
the vehicle. Now, we are competitive in every one of these factors. 

Our rating structure differs from that of the organized rating 
bureau companies. It differs from it in an effort to be competitive 
and to be free to innovate and to adjust our rates to the needs of our 
own type of operation. And, of course, with the ultimate purpose of 
returning the greatest possible saving to our policyholders. Now, we 
believe, and most of the other States have agreed with us, that this 
right to be different is a valuable one and one that should be approved. 

Yet, when we are different in New Jersey, we are nevertheless re- 
quired to code our business for the territories, the classification plans 
and all other factors of the bureau companies, even though we do not 
use those rates. 

Where our territorial boundaries differ, for example, we must dis- 
cover for ourselves what the territory would be if we had written it 
under the bureau plan, and so punch our punchcard. 

Mr. McHveu. How does this affect your actual operations in New 
Jersey ? 

Mr. Morrtitu. It adds cost, burdensome costs, to produce figures that 
are useless to us, useless to our policyholders, but, in the opinion of the 
New Jersey Insurance Department, valuable to it in passing upon the 
reasonableness of rates. 
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Senator O’Manoney. What other reason does the Insurance De- 
partment of New Jersey have to required this second statistical 
accounting ? 

Mr. Morriiu. Their reason would be that they desire to look at 
homogeneous statistics. They desire to be able to put all the data for 
all the companies together and take a look at it. We suggest that 
merging our data with bureau data achieves nothing homogeneous 
but, rather, something heterogeneous. Our rates need to be sup- 
ported only on the basis of the statistics which underlie them. Our 
statistics cannot possibly be meaningful as to the rating needs of the 
bureau companies. 

The commissioner needs to look at the rates as filed, supported by 
the data which the filer provides under the law. I think it is worth 

ointing out that only New Jersey, of the all-industry rating law 
States, makes such a requirement. New York makes no such require- 
ment nor any of the other States, saving, of course, the States where 
ou have mandatory bureau membership. 

Mr. McHvueu. Mr. Morrill, does this stem in your opinion from a 
regulatory attitude that the bureau rates are of paramount impor- 
tance ? 

Mr. Morriui. I do not believe that that is true in New Jersey. I 
believe it stems from a technical attitude or an actuarial attitude that 
the gathering of data in that method is necessary to rate regulation 
in that State. 

However, the all-industry law provides that no insurer shall be 
required to maintain its data on a system of rates other than the one 
it uses, and we believe that this requirement of New Jersey invades 
that provision of the law. However, the rulemaking power of the 
commissioner is so great that the issue has never been put to the test. 

Mr. McHvueun. Do I understand you to say that the all-industry 
rate regulatory law endorses the concept that rates should be judged 
upon a basis of a single company’s own individual experience ? 

Mr. Morrtti. Yes. Each rate filer must justify his rates, but the 
law provides that you shall not be required to keep your data on a 
basis foreign to your own operations. Now, this is a liberalized 
interpretation by a layman of what the law provides. But it is my 
sense of what the law provides. 

I have suggested in my statement that we do not believe that any 
company should be required to maintain statistics in any manner 
other than necessary to support its own rate filings. To do other- 
wise puts an unnecessary expense burden on the companies and, in 
turn, on the policyholders. In the instance cited, it also puts the 
bureau system in a preferred category, a norm to which all others 
must be compared. 

This seems to us to be contrary to the intent of the commissioners’ 
all-industry laws. 

In other instances, independent filers are required to justify the 
differences between their filings and the bureau pattern. Let me 
hasten to emphasize that this is not the rule but the exception. 

In all but a few States, independent filings are dealt with on their 
merits without regard to the bureaus. However, there are many 
people in both company and insurance department ranks who now 
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hold responsible positions but who were not personally exposed to 
the developments following the SE UA decision. ’ 

Exceptional as these instances of misunderstanding may be, we 
think it is constructive to call attention to the conflict between the 
underlying principles of these rating laws as respects the encourage- 
ment of competition and decisions which tend to impede or restrict 
independent action. 

For example, a press report ° early last month attributes this state- 
ment to the commissioner of one State with respect to a rate filing bya 
leading independent : 

It is important that in future filings you furnish us with more complete private 
passenger experience by year. Such experience should cover at least three acci- 
dent or policy years. In addition, you should give us loss and expense data 
justifying the differential between your rates and those of the National Bureau 
[of Casualty Underwriters] companies. 

Mr. McHvuen. Who is the author of that statement / 

Mr. Morrity. This statement was attributed by the United States 
Review of Philadelphia to Commissioner Premo of Connecticut. 

Other examples include attempts of a few insurance departments to 
impose uniformity in policy contracts or other features of the busi- 
ness. These are fully treated in Mr. Lemmon’s memorandum. 

We want to call particular attention to Mr. Lemmon’s comments on 
the nonfiling type of rating law. It is our opinion that the competi- 
tive freedom which these laws permit has produced benefits for the 
public in terms of broader coverages and lower rates. 

This freedom has also served the interests of the companies, inde- 
pendent and bureau alike, through the ability to react promptly to 
changing conditions and to introduce innovations. 

It is noteworthy that California, a nonfiling State, was selected by 
the National Bureau of Casualty Underwriters for introduction last 
month of its new safe driver insurance plan. That plan applies a 
system of credits and charges to automobile rates according to the 
driving experience and accident and traffic violation record of the 
drivers of the insured vehicle. Its avowed purpose was to improve the 
competitive position of the bureau companies. 

The freedom to innovate in this way is at the heart of the competi- 
tive process and is unquestionably facilitated by laws of the California 


type. 

ie McHvueu. Mr. Morrill, is it safe to say that the nonfiling 
States which you have described, California and I believe it would 
include Idaho— 

Mr. Morrtu. Yes. 

Mr. McHveu. Is it safe to say that these types of laws give greater 
play to competition than under the all-industry law ? 

Mr. Morriwx. That is unquestionably true. 

Mr. McHveu. Do I understand your statement to be that in these 
nonfiling States, as a general proposition, rates are lower than in the 
all-industry States? 

Mr. Morriv. It is very hard to answer a question like that, because 
the rates relate to the accident hazard of the area, and the accident 
hazard in automobile insurance is dramatically different, depending on 


' 


* United States Review, Philadelphia, Pa., May 2, 1959, p. 8, article entitled “Allstate 
Filing Criticized.” 
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where you live. And to say that rates are lower is a difficult thing to 
say. 1 will say to you though that the competitive process in the 
nonfiling States, and notably California, is a very sharp process. _ 

Competition there is intense on price, and I think that again to 
refer to the illustration in my statement, the fact that the national 
bureau picked that State to test a price competitive plan and innova- 
tion is very significant. Even the bureaus find that in California their 
freedom to compete is to their advantage, and we are for that. 

I hope no one reads that as a criticism of the bureau, because we 
favor competition. We favor their competition. We favor anybody’s 
competition as long as we are free to compete with them. 

Mr. McHueu. | read your statement to mean there were lower rates 
and broader coverage when you say, with reference to nonfiling States, 
“it is our opinion that the competitive freedom which these laws per- 
mit” has produced broader coverage in terms of lower rates. 

Mr. Morritz. That’s right. 

Senator Carroty. Mr. Chairman, I would like to put a question 
here. This may show my lack of knowledge in this field. In a given 
area is there a conflict between the rates of mutual and stock com- 
panies? Are they identical or are they different ? 

Mr. Morritt. Oh, they are quite different, sir, quite different, and 
as Mr. Lemmon testified, a range of 30 points difference on a scale of 
100 is often found. I could cite you instances in which our rates are 
more than that below the bureau rates. 

Now most companies numerically charge bureau rates, which are 
uniform. 

Senator CarroLt,. May I ask a further question there? Let’s talk 
now about automobile insurance. Would that be true in automobile 
insurance ? 

Mr. Morritu. Yes, sir; that is to what I am addressing myself. 

Senator Carro_ti. When we refer to bureau rates, are those in most 
cases as a result of State regulation ? 

Mr. Morriti. They are regulated by the States. 

Senator Carro.u. Yes. 

Mr. Morriti. The rates are set by the bureau companies according 
to their own needs for losses and expenses. 

Senator Carrot. Do those State regulations influence, as a matter 
of fact, the rate to be charged ? 

Mr. Morrity. Oh, definitely. The rate must be approved by the 
insurance department before it is used. 

Senator Carroiy. Referring now to automobile insurance, is there 
still that conflict then, between the stock companies and the mutuals? 

Mr. Morrixy. Well, I should explain that there are many mutuals 
which belong to rating bureaus and charge high rates, just as there 
are many mutuals like ours which charge low rates and do not belong 
to rating bureaus. The conflict is not between stock and mutual, It 
is between those companies which charge high fixed bureau rates and 
those which charge low net independent rates. We regard it not as a 
conflict but as our competitive opportunity. 

Senator Carrot. What I was trying to arrive at for my own in- 
formation—are these regulations weighted for or against stock or for 
r or mutual companies? 

r. Moretti. No, sir, not with regard to the corporate structure, no, 
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Senator Carrotu. Thank you very much. 

Mr. Cuvumertis. Mr. Morrill, so that the record will be clear on this 
point, Senator Carroll’s original question to you was whether there 
was a difference of rates between stock companies and mutual com- 
panies. I believe you answered that there is as high as a 30-percent 
difference between bureau rates and mutual rates. 

Mr. Morr. And independent rates I should have said. 

Mr. Cuumpris. And independent rates. So that the record will 
be clear, would you say your answer was responsive to Senator Car- 
roll’s question? His question was, is there a difference between rates 
of stock companies and mutual companies. Later I think you pointed 
out that some stock companies and some mutual companies are mem- 
bers of bureaus and others are not. 

Mr. Morriti. You have it right, sir. That is what I intended to 

say. My counsel reminds me to obser ve that there is great competition 
between the independents themselves. As a matter of fact, in the 
marketplace our competition comes 7 from other low cost 
companies such as our friends at Allstate and Nationwide, who have 
testified here, and I could goon and list a hundred others. 

Some of these low-cost ‘independent a, are important only 
in their limited area. But there, whatever the area may be, they pro- 
vide us with intense competition. 

Mr. Cuumpris. Then let me ask another question so that the record 
will be clear. Assuming we consider the independent companies 
alone, is there a difference in the rates of those independent companies 
if they are mutual companies or if they are stock companies? 

Mr. Morritt. It does not relate to the corporate structure. 

The rates will be different, but not because they are stock or mutual 
per se, no, 

Mr. Cuumenrts. It is because whether they are either independent 
or whether they go by the rating bureau, is that it? 

Mr. Morriit. That is true and the rate they are able to charge de- 
pends upon the efficiency of their management, which is not neces- 
sarily related to the type of corporate structure that they have. 

A totally different result is obtained under these laws which pro- 
hibit independent action. Mr. Lemmon has dealt with these laws 
in detail. 

State Farm Mutual’s experience under these laws has been as 
follows: 

1. Virginia: In Virginia we have an approved deviation from the 
established rates of 25 percent. Aided by this price advantage, State 
Farm Mutual for years has been the leading auto insurer in that State. 
Currently, we insure over 175,000 cars and better than 13 percent of the 
passenger vehicles. 

In 1958 our Virginia automobile premiums were $9,390,000. At the 
established rates, the cost to our Virginia policyholders would have 
been $12,520,000. This means that we were able to save the people of 
Virginia $3, 130,000 in 1958 alone. 

From this it is a reasonable conclusion that under the Virginia law 
we have enjoyed excellent success, have provided competition, and 
have saved money for the policyholders. Nevertheless, candor com- 
pels us to add that even greater success and greater benefits for the 
people of Virginia would flow from the introduction of a fully com- 
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petitive system. For example, the standard State Farm policy con- 
tract in use in most States contains benefit provisions not found in the 
Virginia policy. In other States we are able to sharpen our competi- 
tive approach through our own classification plans and rating terri- 
tories. 

As to the latter, there is no feature of auto ratemaking more likely 
to fall victim to bureaucratic lethargy than that of adjusting the 
boundaries of rating territories to match the development of urban 
areas. Conversely, there is no aspect of ratemaking where competitive 
freedom plays a more important role. We believe that the Virginia 
law falls far short of the more liberal rating laws in protecting the in- 
terests of the people. ta 

Mr. McHven. Mr. Morrill, has the rating bureau in Virginia op- 
posed the classification plans or the rating territory which you think 
best meets the needs of your company ? 

Mr. Morriti. We are not permitted to use any rating plans or terri- 
tories other than those which all other companies are required to use. 
We are not permitted to be competitive as to territories or rating plan. 

Mr. McHvueén. This is pursuant to the law of the State of Virginia? 

Mr. Morriu. It is pursuant to the interpretation of the law which 
is in effect. Lawyers tell me that there is some question about the 
law, but the question has never been resolved favorably by the courts 
in the interest of the competitive process. 

Mr. McHueu. You have referred to the fact that you have been per- 
mitted to deviate in Virginia. 

Mr. Morr. That is true. 

Mr. McHveun. Up to 25 percent? 

Mr. Morrity. Yes. 

Mr. McHveu. Are you permitted to deviate at all with reference to 
the classification plans you have described ? 

Mr. Morriti. No, sir; not at all. In other words, we take a uniform 
system, and then we are allowed to knock 25 percent off the ultimate 

rice, which has worked well for us. My point here is that the policy- 
Rilers would benefit from the introduction of competition on these 
other factors and not limiting competition solely to the ultimate price. 

Mr. McHuen. In other words, being able to sell your insurance at 
25 percent less than bureau rates does not achieve all of the economies 
which you think your company, if permitted to do so, would be able 
to offer policyholders ? 

Mr. Morrinu. It does not. May I give you one example. Our 
standard State Farm policy includes as to collision insurance a pro- 
vision called the waiver of deductible. 

That means that if two people that we insure bang together, and 
with 5.5 million policyholders this is happening quite frequently, 
the person who has a $50 deductible collision policy with us, for 
example, is not required to pay the first $50. We waive that in the 
interest of a harmonious settlement between our two policyholders 
who are involved in the same accident. This is a valuable benefit, 
which we extend wherever the States permit. 

We are not allowed to extend this benefit in Virginia, because we are 
required to use the bureau policy, the standard Virginia policy, which 
contains no such feature. 

I could put in the record a dozen more comparable benefits. To give 
you only one, towing coverage: There is a limitation in Virginia on 
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the number of dollars, I believe $10 is the most that you can col- 
lect for a towing bill. The State Farm policy contains no dollar 
limit. Our policy provides that we pay the cost of towing you toa 
place where the repairs can be made. If you had a breakdown in the 
Rocky Mountains and they had to tow you to Denver and it cost 
$150, our policy would pay it, and, of course, a Virginia policyholder 
could have a breakdown in the Rocky Mountains too or somewhere 
else where the bill would amount to that. We think that that is a 
better coverage for the average person than a simple $10 limit. 

In Virginia, as happy as we are with our experience in that State, 
we simply observe that it would be better for the people of Virginia 
to be allowed to get the competition of unlimited towing coverage 
instead of the restricted $10 coverage, which is all we are allowed to 
pay in that State. 

Mr. McHueu. Mr. Morrill, have there been any court actions which 
have tested this construction of the rate law by the Virginia insurance 
commissioner ? 

Mr. Morr. I believe that one of the independent companies had 
such an action, but I am not personally familiar with the details of that 
litigation, and I believe that they lost it. We have not attempted to 
test it in court. 

Senator Carro.u. This is the purpose of my question a while back, 
to find out why they have such a provision in the State law in Vir- 
ginia, forexample. There must be some reason for it. 

Mr. Morriy. Well, there are in this country many advocates of 
uniformity, and they are especially numerous in the insurance busi- 
ness. In some places they have carried the day. They have sold the 
legislature or the administrative agency on the merit of uniformity. 
My company and the other independents are advocates of competition. 

Senator Carrotu. And this is what you mean by a fully competitive 
system ? 

Mr. Morr. Yes, sir. 

2. North Carolina: The foregoing comments apply generally to 
North Carolina, except that our share of the market is considerabl 
smaller here than in Virginia. Our current rate of deviation in North 
Carolina is 15 —— on the liability and medical payments coverages, 
25 percent on the physical damage coverages. 

3. Louisiana: It was not until 1956 that State Farm Mutual was 
authorized to use its membership fee plan in Louisiana and sell at 
deviated rates. Prior to that time we were required to charge the 
established rates mandatorily increased by 10 percent for the privi- 
lege of collecting premiums on a semiannual basis. Savings were 
returned as dividends. Following a struggle that lasted 314 years, 
we gained the right to deviate and charge a membership fee in May 
1956. 

The details of that proceeding represent the one instance in which 
in our opinion State Farm Mutual was seriously impeded in exercis- 
ing the competitive freedoms granted by a particular State law. With 
the permission of the chairman, we will file as an addendum to this 
statement a chronological review of that proceeding. 

Senator O’Manoney. Do I understand, Mr. Morrill, from this 
statement that though the law in Louisiana permitted you to make 
these deviations, you were impeded by the State regulatory bureau 
from making them for several years ? 
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Mr. Morritt. Yes. The Louisiana law clearly recognizes the right 
to deviate and has since been so construed. ‘The Louisiana law also 
contains a provision which reads: 

Nothing in this code shall be construed to prevent the charging of a member- 
ship fee separate from and in addition to the premium. 

Despite the existence of that section and the existence of the devi- 
ation provision, it took us 314 years of prolonged administrative and 
judicial hearings to achieve the result that we sought. They are so 
long and involved I felt it better to put them in an addendum which 
is attached to the statement which you have. 

Senator O’Manoney. In your statement earlier you made a refer- 
ence to the fact, as you saw it, that there are many persons both in 
the insurance industry and in the State regulatory boards who have 
not been personally exposed to the developments which have taken 
place since the SEUA decision by the Supreme Court. Did you mean 
by that that there are some people in the industry and in the bureaus 
who believe in the practices that were current in the industry and in 
the State regulatory bureaus before the Supreme Court decision, and 
some who recognize the changes and accept that decision ¢ 

Mr. Morritt. I believe that is true; yes. 

Senator O’Manoney. To what extent do you believe that the insur- 
ance industry now has accepted the decision of the Supreme Court 
in the South-Fastern Underwriters case; namely, that the business of 
insurance is in interstate commerce ? 

Mr. Morrity. Sir, you ask for my opinion. My opinion would be 
that it has been exceedingly well accepted in the casualty insurance 
business, and scarcely accepted at all in the fire insurance business 
except by those independents which, as Mr. Lemmon testified, have 
so far garnered a very small share of the fire insurance market. 

Senator O’Manoney. Thank you. 

Mr. McHveu. Mr. Morrill, with reference to this Louisiana situ- 
ation, in the struggles which you have described here to get your 
plan accepted in Louisiana, were you opposed by the rating bureau ? 
The membership fee provision in particular ? 

Mr. Morriy. The rating bureau there is a statutory bureau. The 
State determines the rates for automobile insurance. 

Mr. McHven. I am speaking now of the fight you went through 
there on this membership fee provision. 

Mr. Morriwu. Yes, all of our opposition, as a matter of record, come 
from the State authorities. 

Mr. McHvueu. Under the State law, is the rating bureau permitted 
to appear as a party in interest in opposing this membership fee plan ? 

Mr. Morritu. The rating bureau is the insurance department. It is 
the same people. 

Mr. McHuen. You mean legally they are one and the same? 

Mr. Morritt. It is a statutory bureau, yes. It is a State bureau. 
It isnot a private bureau. It isa State bureau. 

Mr. McHueu. So when the bureau takes action, that is the State 
of Louisiana acting ? 

Mr. Morrixu. Yes. 

Mr. McHveu. In this bureau that you have described, is that com- 
posed of paid officials of the State of Louisiana? 

Mr. Morritu. Yes; it is. 
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Mr. McHvcn. Not officials of any private companies? 

Mr. Morrity. No; it is not. 

Mr. McHvcn. Are they advised by any advisory agencies in the 
State of Lousiana which are composed of officials of private com- 
panies ? 

Mr. Morriit. I do not know of any official advisory relationship, 

Senator O’Manonry. How many States are like Louisiana, with an 
official State rating bureau and not a private bureau ? 

Mr. Morriix. Virginia would be in that category. Would you 
include North Carolina? 

Mr. Martruias. North Carolina. 

Mr. Morritu. North Carolina and Texas. 

Senator O’Manoney. Just those ? 

Mr. Morritu. Well, in Massachusetts, where we are not yet writing 
business, although we are licensed, there is a private rating bureau 
which sets a rate which it submits to the commissioner for his approval; 
so that perhaps Massachusetts should not be put in that category. I 
know of no others. 

Senator Carroti. Do you operate in the Rocky Mountain area at 
all? 

Mr. Morritu. Yes, sir. 

Senator Carrot. Let’s talk about Colorado for a moment. 

Mr. Morriti. I would be delighted to. 

Senator Carrot. I need much information on this, believe me. I 
haven’t had a chance, as a member of this committee, to study this sit- 
uation, but I will read the record before we reach a decision on this 
matter. You are a $485 million company? Are you subject to laws 
set up by the insurance commission in Colorado ? 

Mr. Morrity. Yes; indeed. 

Senator Carroti. Do they have bureau rates ? 

Mr. Morritu. Yes; there are bureau rates in Colorado. 

Senator Carrotu. In Colorado; yes. 

Mr. Morritu. Our rates are not bureau rates. 

Senator Carroty. Your rates are not bureau rates ? 

Mr. Morrttu. No. 

Senator Carroti. Can you operate in Colorado without reference 
to the bureau rates established by the insurance commission ? 

Mr. Morritu. Yes, indeed. We have always had the most excellent 
treatment in Colorado. We have long been the largest insurer of 
automobiles in Colorado. We currently insure from between 11 and 
12 percent of all the cars in the State. 

Senator Carrott. Would you say that they are operating there 
under the fully competitive system that you have described here, 
insofar as your group is concerned ? 

Mr. Morritt. Yes, and may I correct myself. I was looking at the 
wrong column. We have got 14.5 percent of the cars in Colorado. 

Senator Carroty. And over the years, how long have you been in 
Colorado? The purpose of my question is to determine whether or 
not you have been increasing your coverage in Colorado. Has there 
been a reduction of your premium rate, for example ? 

Mr. Morritt. Taking your questions in sequence, my counsel ad- 
vises me of something that I don’t recall—that we have been in Colo- 
rado since 1931. 
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Our automobile rates, like those of everybody else have had to in- 
erease under the stress of inflation, the growing traffic hazard and 
the greater liberality of juries, higher medical costs, and all the other 
factors which increase rates. However, we have been able to main- 
tain the margin between our prices and those of our bureau competitors 
at a very Satisfactory level. 

Senator Carrot. Why have you been able to operate in Colorado, 
for example, without reference to the bureau rates? Is it because of 
the provision of the law ¢ 

Mr. Morritu. Yes. 

Senator Carroiy. The regulation ? 

Mr. Morritt. The provision of the law and the administration of 
it, which has always been quite satisfactory. 

Senator Carro... Is this also true with reference to fire insurance? 

Mr. Morriti. We have a deviation in Colorado, and we have had 
no difficulties in Colorado on fire insurance. 

Senator CarroLu. My point is that the fire insurance laws are cov- 
ered by bureau rates in Colorado. 

Mr. Morritz. Oh, yes. 

Senator Carrot. You can operate on the basis of your own or- 
ganization ¢ 

Mr. Morriti. We can operate and are operating at a deviation. In 
other words, a flat percentage difference from bureau rates. We do 
not have full independence on fire insurance at this time, but I should 
add again that we have not yet sought it. 

Senator Carrot. Thank you. 

Mr. Cuumpris. May I ask one question? How long have you been 
operating in Colorado under deviated rates from the rating bureau ? 

Mr. Morritu. You are speaking of fire insurance? 

Mr. Cuumpnris. Of fire insurance. 

Mr. Morrit. Yes, from the inception of our fire operations in 
that State, which goes back a good many years. 

Now I turn to Texas. 

4. Texas. Texas is the one remaining State in which we are not 
permitted to use the membership-fee plan, one of the essential ele- 
ments of our insurance marketing program. We are required to in- 
crease the established rates by 10 percent on semiannual premiums. 
Savings are returned as dividends, currently at 2714 percent, which 
produce a net savings for the policyholder of 2014 percent. 

The dividend process involves extra, unnecessary costs. Insurance 
could be provided more economically through low initial rates. In- 
dependent filings would bring to Texas motorists the benefits of com- 
petition on rate, rating plans, and territories. 

Any further statement in this respect seems unnecessary in view 
of the complete exposition made by Mr. Lemmon. 

Despite the handicaps imposed by the Texas law, we now insure 
over 190,000 Texas vehicles, and rank second in automobile premiums. 

I now turn to the experiences of State Farm Fire & Casualty Co. 
under the rating laws. 

Unlike the testimony presented by other independent companies as 
to their experiences with deviations and independent filings, State 
Farm Fire has not been involved in any litigation or protracted hear- 
ings in this connection. As a matter of policy we have until quite 
recently operated exclusively as a subscriber to the fire rating bureaus. 
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Our deviations have not been opposed by the bureaus. With cer. 
tain exceptions, deviations have been approved by State insurance 
departments either on the basis requested or on a reasonable adjust- 
ment of the request. 

Mr. McHvueu. Mr. Morrill, why is it that you are a subscriber to the 
fire rating bureaus and not a member? 

Mr. Morriwu. Well, the rating laws provide that the rating bu- 
reaus may choose their members, but they must accept anyone who 
chooses to subscribe. As an independent company of nonbureau type 
philosophy, it seemed to us more fitting that we subscribe than that 
we seek to become one of their number. 

Senator Carrotu. May I interrupt at this point to say that over on 
the floor of the Senate there is an agricultural appropriation bill 
under discussion on a matter affecting Colorado and I must be over 
there. There is, as pending business, an amendment which affects 
Colorado. 

Mr. Morrill, I will read your statement and I will read the record. 
It will be very helpful to me. I want to ask one further question 
about this 14 percent coverage in Colorado. Do your rates reflect 
a decrease to your policyholders from the rates of the bureau rates 
as established by Colorado ? 

Mr. Morrityi. Yes, a very considerable decrease, sir. 

Senator Carrotu. Thank you very much. 

You will pardon me, Mr. Chairman. 

Mr. Peck. Mr. Morrill, up until the first full paragraph on page 
10, have you been talking about casualty insurance exclusively or both 
casualty and fire? 

Mr. Morriwwi. Casualty, and specifically automobile insurance. 

Mr. Peck. Yes, but excluding fire insurance from your comments? 

Mr. Morriy. Yes. 

Mr. Pecs. Thank you. 

(At this point in the proceedings, Senator Carroll left the hearing 
room.) 

Mr. Morritu. As stated earlier, we began just last month to make 
independent filings of the homeowner’s package policy. Up to this 
time no opposition has been encountered. 

Mr. McHucu. When you say no opposition has been encountered, 
you mean opposition on the homeowner’s package policy ? 

Mr. Morritu. Yes, as an independent filing, yes. 

Mr. McHven. And you have had no opposition up to this time on 
any other type of fire rating filings? 

Mr. Morriww. Deviations? No, we have not, not from the bureaus, 
no. 

Mr. McHvuen. And have you obtained all of the deviations that 
your company has sought in fire? 

Mr. Morrity. Or as granted by the department, which sometimes 
represented an adjustment of what we sought. But with one major 
exception, which I deal with in detail in a moment in my statement, 
we have not. been subjected to the troubles which have been described. 

And I might if I may refer here to this next paragraph in my state- 
ment in which I point this out. 

Although thus far we generally have been spared the protracted 
hearings and litigation reported to your committee by preceding wit- 


Ta he FD hee OD Pe 


“<4 2 
a) 


a 


CO! 
to 
ba 
thi 
‘ 


ste 
int 


it 

th 
th 
M 
le 





I= 


THE INSURANCE INDUSTRY 1311 


nesses, we regard them as a clear indication of the peril to which all 
are exposed who seek to sell fire insurance at rates lower than those 
set by the private rating organizations. 

Senator O’Manoney. I notice, Mr. Morrill, that in discussing this 
situation with respect to State Farm Fire, you have stated that until 
quite recently you operated exclusively as a subscriber to the fire 
rating bureaus. 

Mr. Morriu. Yes. 

Senator O’Manoney. Does that explain why you say you have not 
been opposed by the bureaus? 

Mr. Morr. No, sir, it does not explain it, because as other inde- 

ndent witnesses have testified, a great many of the troubles which 
they have had have been as subscribers to fire rating bureaus who 
sought to deviate. 

Now we are subscribers who deviate. 

Senator O’Manoney. And you have not incurred any difficulty ? 

Mr. Morrinyu. No, sir. 

Senator O’Manoney. You fear that you may ? 

Mr. Morriti. We regard this as a very present peril, Senator. 

Senator O’Manonery. In other words, you fear that you may. What 

do you think should be done to prevent that peril from overtaking 
you? Whatdo you recommend ! 
” Mr. Morriti. We recommend, as I state in the conclusion, that this 
committee first point the way to the States by urging an amendment 
to the District of Columbia rating law, a precedent which is an em- 
barrassing one whenever we cope with mandatory bureau rates 
throughout the United States. 

Second, we recommend that this committee clearly and firmly re- 
state what we understand to be the intent of the McCarran Act, the 
intent of Congress. 

Senator O’Manonry. Perhaps it ought to be pointed out, so that 
it would be more clearly understood in the insurance industry, that 
the District of Columbia is governed by the Congress, that is to say, 
the Congress is the city council of the District of Columbia. Because 
Members of Congress are not particularly concerned with local prob- 
lems, they don’t give the attention to the local problems that are given 
by the legislative bodies in the States and the cities throughout the 
country. Then it also ought to be pointed out that the District of 
Columbia insurance law antedates by far the present rating bureau 
outgrowth, as I recall it, so that there is a distinct difference between 
insurance regulation in the District of Columbia and insurance regu- 
lation in the States. That is not clearly understood. The fact that 
the District of Columbia law is as it is does not really justify the 
conclusions, with respect to the Federal Government’s attitude, that 
have been drawn by numerous people in the industry. 

Mr. Morriuy. Senator, I fully understand what you have said, and 
I believe that your position is as always soundly taken. However, I 
should like to observe that the advocates of uniformity nevertheless use 
this example in other jurisdictions as expressing the intent of Congress, 
and I would hope that now that the matter has been drawn to the 
attention of this responsible committee, that Congress is now aware of 
the import of this law and what has transpired from it. 
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Senator O’Manoney. The committee is now looking into the facts, 
I will asure you of that. 

Mr. Morritz. The fact that every independent witness, or at least 
I think almost all of them have pointed to this shows the importance 
that we attach to having this condition relieved. 

Mr. Kirrrm. Mr. Chairman. 

Senator O’Manoney. Yes, indeed. 

Mr. Kirrrm. Mr. Morrill, you indicated that you have not met with 
the same opposition that some of the other companies have met. 

Mr. Morritu. Yes. 

Mr. Kirrrie. Would you say that this is because the other companies 
have paved the road for you, or would you say that the States are 
realizing that competition is much more important and are willing 
right now to permit more competition? Would you say that this is 
a trend and therefore they are not really opposing you as they used to 
in the past ? 

Mr. Morritx. No, I would not, and I believe that the suggestion fails 
when you consider the fact that we have been deviating longer than 
some of those who testified or some of the companies that have had this 
difficulty. For me to say why the bureau has not opposed us would 
require me to be familiar with their thought processes. 

However, I am led to believe that we came under a sort of grand- 
father clause. We had our deviations at the time that the opposition 
solidified within the bureaus. 

We had them. It would have required a great many struggles 
throughout the United States for them to upset the deviations that we 
already had. Some of the other companies, for example, the Allstate 
Insurance Co., which is a fellow member of the National Association 
of Independent Insurers, entered the fire insurance business only re- 
cently—I think in 1954—and here was perhaps for their purposes, for 
the purposes of the uniformity boys, a better whipping post. 

We are quick to aline ourselves with the independents in this posi- 
tion, even though we have been spared the blows. 

Mr. McHven. Are you a member or a subscriber of the New York 
Fire Insurance Rating Organization ? 

Mr. Morritzt. We are a subscriber. 

Mr. McHueu. Do you sell fire insurance in New York at deviated 
rates? 

Mr. Morrttu. No,sir; wedonot. We pay a dividend. 

Mr. McHueu. Why is that, that you don’t deviate in New York? 

Mr. Moretti. I should say to you that we have entered New York 
for any purpose only within the last few years, I believe 4 years in 
New York. Prior to that we were not operating in New York. Our 
volume of business there has grown rapidly but still not to the point 
where we were willing to undertake the prospect of litigation, despite 
the size and resources of our company. We were deterred from 
applying for a deviation which in our judgment would have been 
opposed and would have exposed us to costly litigation, not costly in 
terms of the money involved, which we could have afforded, but costly 
in terms of the executive manpower involved, which we did not feel 
that we could at that time afford. 

Mr. McHveu. You anticipated this opposition, then, upon a basis 
of the previous experience of the Insurance Co. of North America and 
of Allstate? 
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Mr. Morrity. That’s right. 

Mr. McHveu. And as a result you have declined to deviate. Has 
this been costly to your policyholders in New York? 

Mr. Morriuy. Well, costly—yes; although at this time we are paying 
a 15-percent dividend, which gives them the ultimate saving. i 

However, it is costly to us as a competitive enterprise because his- 
tory has demonstrated that people are not as attracted to a dividend at 
the end of the policy as they are to a low rate at the beginning of the 
policy. I would say to you that the fact that we are operating on a 
dividend in New York at this time should not be construed as a fixed 
policy. The right to deviate there in the future or to be independent 
in the future, as other companies have become, is very important to us. 

Senator O’Manoney. In how many States, Mr. Morrill, are you 
operating as a fire insurance company ? 

Mr. Morritx. In all States save only two or three in New England— 
it might be four—and Alaska and Hawaii, in which we are not operat- 
ing for any purpose. 

Senator O’Manoney. It is my understanding that in all of these 
States you are a member of the rating bureau ? 

Mr. Morriuyi. A subscriber, sir, not a member. 

Senator O’Manoney. A subscriber; yes. And the only deviation 
that you make so far as fire is concerned is with respect to the home- 
owners’ policy ? 

Mr. Moretti. No, sir. We have a deviation which ranges between 
10 and 20 percent, averaging perhaps 15 percent on fire insurance. 

Senator O’Manonery. Was I misled by this statement which you 
read from page 10 of your paper, the second to the last paragraph: 


Asa subscriber to fire rating bureaus— 
you see that is plural— 


we are not presently using (except as to the homeowners’ policy) the option of 
making fire rates independently, but the fact that this option exists is, neverthe- 
less, important to us, since it preserves our freedom to set our own future course. 
Does that statement not mean that you are not making fire rates in- 
dependently except as to the homeowners’ policy ? 

Mr. Morrity. That is true, and earlier in the statement I pointed 
out that the homeowners’ independent filings are brandnew with us. 
They were done in May of 1959, and have been made in only three 
States. In all other States we are using rating bureau homeowners’ 
rates. 

Senator O’Manonry. What you are trying to say here is that you do 
deviate ? 

Mr. Morritu. Yes. 

Senator O’Manonrey. In these fire rates? 

Mr. Morritz. Yes. 

Senator O’Manoney. But that you do not, except for the home- 
owners’ policy, file independently ? 

Mr. Morrint. Yes, sir. 

Senator O’Manoney. Very well. Proceed. 

Mr. Morriiy. We support the views expressed by other spokesmen 
for independent companies that the private rating organizations, gov- 
erned by our comsgneens should not be permitted to block the grant- 
ing of lower rates by independent companies. 
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An exception to the normal processing of our deviation filing oc- 
curred in Kentucky. In 1957 we were operating at a 10-percent devi- 
ation from board rates, the deviation having been approved on Janu- 
ary 7, 1957, effective April 1, 1957. By letter of March 19, 1957, the 
department rescinded its approval but at our protest extended it until] 
May 1 of that year. Then on April 15 the commissioner issued his 
blanket order (referred to by Mr. Lemmon) canceling all deviations 
in Kentucky. This order was subsequently modified, with the effect 
of continuing the 1957 deviation until its normal expiration date of 
March 31, 1958. 

Mr. McHveun. Is this modification you have referred to—where the 
1957 deviations continued in effect during the controversy over the 
issue—applied to all deviators or is this just State Farm ? 

Mr. Morritz. It applied to all deviators, and, as I recall, it had a 
different effect, depending upon the date of expiration of your par- 
ticular deviation. But in our case the effect of it was to continue our 
existing 10-percent deviation in effect until it would normally have 
expired on March 31 of 1958. 

Mr. McHveu. Mr. Morrill, do you know whether or not, in fact, 
the effect of this has been to require some deviators to return to bureau 
rates ? 

Mr. Morriutt. I have been told that that is the effect of it. On 
February 20, 1958, the department rejected our application renewing 
the 10-percent deviation. A hearing was held at our request on 
March 27, 1958. It was made a part of the record that the deviation 
should remain in effect until a decision had been rendered. 

No such decision was forthcoming until March 31, 1959, more than 
a year after the date of hearing. The decision denied the application 
for deviation, but since it was released on the date that the deviation 
expired, the issue was then moot. 

Meantime, we had on February 25, 1959, filed for renewal of the 
10-percent deviation to be effective April 1, 1959. The department 
gave us notice of hearing to be held on April 14. Then, on March 20, 
we were informed that the hearing was indefinitely postponed subject 
to 10 days’ notice and that the deviation was extended pending a final 
order on our petition. 

The matter remains in that status at this time. The net effect is 
that we continue to use a 10-percent deviation with the knowledge 
and acquiescence of the Kentucky Insurance Department but without 
its approval. 

In fact, every official order of the department except the initial 
ruling of January 7, 1957, has been an act of disapproval but without 
the effect of actually estopping us from granting this saving to our 
Kentucky policyholders. 

Despite occasional incidents of this kind, the sum total of the ex- 
periences of State Farm Mutual and State Farm Fire, in my opinion, 
constitute an overwhelming endorsement of State regulation and per- 
suasive evidence that reasonable competition exists generally in auto- 
mobile insurance and to a lesser but growing extent in fire insurance. 

It is the position of my companies that Public Law 15, which seeks 
to preserve State regulation and promote competition, is an adequate 
foundation for State regulation in the public interest. 

Our companies believe in competition and in the right of independ- 
ent action. State laws which prohibit or limit competition and inde- 
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pendence are, we believe, against public interest and contrary to the 
spirit of the antitrust laws and the intent of Congress. 

Our companies urge amendment of the District of Columbia rating 
law so as to remove all features which hamper competition. Further, 
we urge your subcommittee to restate in clear and unequivocal terms 
the congressional intent underlying Public Law 15 for the guidance 
of the States and the industry. Finally we endorse and support all 
of the recommendations made by Mr. Lemmon on behalf of the Na- 
tional Association of Independent Insurers. 

Mr. Chairman, with your permission the questioning has to some 
extent interfered with the presentation of the statement as written, 
and I would like very much if you would, to have the remarks incor- 
porated in the record as presented. 

Senator O’Manonery. You mean additionally ? 

Mr. Morriti. Additionally, or those portions of it which are 
omitted. 

Senator O’Manoney. I think the questioning may have tended to 
clarify some of the statements that were being made. Of course, I 
think we will have todo that. I would be quite willing to provide for 
the separate publication of your statement without interruption. 

Mr. Morrixt. Sir, I am in your hands and will abide by your wishes 
in that respect. 

Senator O’Manonery. Your statement with the questions and the 
responses will be carried in regular order. 

Mr. Morritui. Yes, sir. 

Senator O’Manonry. But in order to comply with your suggestion, 
we will try to print your statement without interruption. It will be 
clearly marked as a separate presentation. 

Mr. Morriui. Thank you. 

(The text of the statement referred to may be found on p. 1320.) 

Senator O’Manoney. You have attached to your statement a 
“chronological review of the State Farm Mutual Automobile Insur- 
ance Co., Louisiana membership fee and rate deviation proceedings 
1953-1956.” Will it be satisfactory to you if we incorporate that in 
the record ? 

Mr. Morriti. I would like very much to have that done. 

Senator O’Manoney. Without your reading it? 

Mr. Morrityi. Yes, sir, I would like that. 

Senator O’Manoney. Like the Senator from Colorado, I have to 
be on the floor because of the pending agricultural appropriation bill 
for the department. 

(The document referred to may be found on p. 1325.) 

Senator O’Manoney. Are there any questions to be asked ? 

Mr. Krrrrie. I would like to ask one, Mr. Chairman. I noticed 
when you complained about the situation in these four States concern- 
ing automobile insurance, you listed particularly a complaint that in 
some places you were not permitted to charge the membership fee. Ap- 
parently you consider the membership fee a very important feature of 
your insurance policy. You explain the membership fee by saying 
that by charging a membership fee you would not have to add any 
selling expenses to the premium. 

Mr. Morrttt. Yes. 

Mr. Krrrrre. Does this mean essentially that your premium as 
charged does not include any selling expenses at all? Does it mean 
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that when you renew an insurance policy, there is no renewal fee that 
would go to your agent out of that? 

Mr. Morr. No, sir. It means that there is no selling expense in- 
cluded in the premium, although there is a service fee. In our con- 


cept the sale occurs at the time ‘that a person is persuaded to buy our 
automobile insurance. 


After the sale is made, then there is a necessity of keeping an agent 
on the scene for the purpose of providing service and particularly. for 
helping with any claims or losses that may occur. 

Now our premiums contain a provision : of 10 percent for that service, 
But Iam sure you will recognize that this is far less than the selling 
expense which is included in 1 the premiums of most of our competitors, 

Mr. Kirrrrme. And you feel that it is to the benefit of the avera 
buyer of your insurance to pay the selling fee directly rather than 
have it as part of the premium ? 

Mr. Morrity. Yes, and certainly time has proved our point, because 
the American public has decided that this is the approach that they 

want. The fourth and seventh largest automobile insurers also use 
the membership fee plan, and I may make the point to you, sir, that 
in this country nobody elects himself a leader. We are the leader 
in automobile insurance only because 5.5 million American car owners 
have made us so, and they have done so under the membership fee 
plan. 

Mr. Krrrrm. Thank you. I just wanted to say this too: I asked 
you earlier whether you felt that there was an increasing acceptance 
on the part of the States to permit more competition in the fire field, 
and the answer you gave me indicated it was not so. Then I noticed 
on your last. page you say that there is a growing acceptance of com- 
petition in the fire insurance field, is that right ? 

Mr. Morri. I would not at this moment be able to confirm what 
you said my answer was at that time, but I think my position is accu- 

rately stated in the statement in this respect. 

Mr. Lemmon, you may recall, dealt with this at length, where he 
pointed out the independents’ share of the fire insurance business 
today is a very small share, and we are talking about small propor- 
tions. But we are talking about the opening of a breach in a dike 
which can have great implications for the average American home- 
owner in the future. 

Mr. Krrrrm. Thank you very much. Thank you, Mr. Chairman. 

Senator O’Manoney. Any questions? 

Mr. McHucu. Just one question. Mr. Morrill, in the fire insur- 
ance field, do you think State laws should permit or should be con- 
strued to permit the rating bureaus to be aggrieved parties in inde- 
pendent filing proceedings? 

Mr. Morritt. No, sir. To me this is an anomaly. Under the phil- 
osophy underlying Federal laws, where price fixing is illegal per se, 
we have an exemption for the insurance business which says that in 
recognition of the special nature of the business, certain cooperative 
practices may be authorized, but nevertheless competition shall not 
be impeded. 

Now we have a company that comes along and says “T have no need 
of the cooperative process. I want to be an independent competitor.” 
And yet the price-fixing combination comes into the hearing or comes 
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into court and chooses to obstruct. or delay or oppose the company 
that is making the independent filing. 

To me that is ananomaly. It is a contradiction of everything that 
our antitrust laws represent or the spirit of competition, which is im- 

licit in congressional pronouncements in this area. 

Mr. McHueu. If this practice continues to be approved in the 
States, do you think the situation would be materially helped by 
amendment to the McCarran Act, which makes perfectly clear the 
purpose and intention of Congress in preventing that type of activ ity ? 

Mr. Morriti. Let me first say that the States have not approved 
this. There is the exception of the hearing called by Superintendent 
Holz but in this case I believe the courts held that the superintendent 
of course had the right to call a hearing and that the rating organ- 
ization appeared as an invited intervenor. 

I do not believe the States have approved. It is the question of the 
rating bureaus prosecuting this issue through the courts which has 
caused the greatest trouble. 

Mr. McHueun. I am speaking of whether it is done at the adminis- 
trative level or by the act of the judicial branch of the State govern- 
ment. Isn’t it a fact that rating bureaus have been permitted to oc- 
cupy the role of aggrieved parties in these independent filing pro- 
visions ? 

Mr. Morritu. That is the issue which is now being litigated, and 
they certainly have appeared in court and have pressed that issue and 
the courts have heard the case. But as I heard the testimony the other 
day, this matter is still before the court of appeals in New York, and 
has not been decided. 

So I cannot say that the courts will permit it, until that decision 
comes down. It would be my hope, and this would be consonant with 
our view that the present legal framework is satisfactory, it would be 
my hope that the courts would find that the rating bureaus may not be 
aggrieved persons under the rating law, and that this would close the 
door toany further harassing litigation of that type. 

My counsel advises me that we do so interpret the law that the 
rating bureaus have no proper status in administrative proceedings 
or in the courts as an aggrieved party to an independently made rate. 

The independent competitor should not be opposed by other com- 
petitors who are choosing to act in unison. 

Senator O’Manonery. You do encounter that opposition, however ? 

Mr. Morritu. We have not encountered it. 

Senator O’Manonery. But I mean, independent insurers have en- 
countered it. 

Mr. Morritu. Yes, they have. 

Senator O’Manonry. How do you explain your exception ? 

Mr. Morr. As I have said, no one has encountered this in the 
automobile insurance business. It has only been encountered in the 
fire insurance business. 

Senator O’Manoney. Yes, unquestionably the casualty insurance 
business has carried on with a greater degree of competition in the 
various States than the fire insurance business. There is no doubt 
about that. 

: Morriti. Your question, sir, was why have we not encountered 
it? 
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Senator O’Manoney. Yes. 

Mr. Morritz. And in my statement I pointed out that we made no 
independent filings in fire insurance until May of 1959. 

Then, only as 

Senator O’Manoney. In other words, until May of 1959 you have 
not actually been operating as a fire insurance company to any extent? 

Mr. Morritu. As an independent. 

Senator O’Manonery. You have been operating as a fire insurance 
company ¢ 

Mr. Morritt. Well, we have been operating as a fire insurance 
company, but not as an independent. 

Senator O’Manoney. I mean as an independent ? 

Mr. Morrity. No, sir. 

Senator O’Manoney. An independent fire insurance company ? 

Mr. Morriti. We have not. 

Senator O’Manoney. But you have operated as a deviating com- 
pany ? 

Mr. Morritu. Yes, sir. 

Senator O’Manoney. And your deviations have been permitted ¢ 

Mr. Morritu. Yes, sir. 

Senator O’Maunoney. But deviations have not been permitted in 
the case of other independent fire insurance companies ? 

Mr. Morritt. That’s right. 

Senator O’Manonry. To what do you ascribe the difference in the 
treatment that you receive and the other independent companies re- 
ceive ? 

Mr. Morritu. Here again this is merely surmise, but my surmise 
is that when the decision was made by whoever made it to oppose 
deviations of other companies, we fell under a “grandfather” clause. 
We had our deviations. To oppose us would have meant a great 
many battles in a great many jurisdictions. The other independents 
who have testified were coming in with new deviations. 

Senator O’Manonry. Why do you say that is only a surmise? 

Mr. Morriii. Because I have no way of knowing why the people 
who opposed other independents did not choose to oppose us. We 
are very happy they did not, but I have no way of appearing—— 

Senator O’Manoney. Weren’t you interested enough to try to find 
out? Perhaps your attorney may know something about that. You 
may speak up, sir. 

Mr. Matrutas. Senator, we should tell you 

Senator O’Manonry. Please give your name for the record, sir. 

Mr. Marruias. My name is Russell H. Matthias. Senator, we have 
opposed this in the form of amicus curiae briefs and we have taken 
an active interest in defeating any effort on the part of the bureau 
companies to intervene in independent filings for fire companies. 

We have taken active interest. But we ourselves have not been di- 
rectly affected. 

Senator O’Manoney. Your position is that though you have not 
been directly affected, you are opposed to this policy on the part of 
the rating bureaus ? 

Mr. Martrutas. Weare, sir. 

Mr. Kirrrre. Mr. Chairman ? 

Senator O’Manoney. Yes. 
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Mr. Kirrrie. I would like to inquire here on this particular mat- 
ter. You say that you have not met with as much opposition to your 
deviations. Is it possible that because of the fact that your devia- 
tions have existed for a much longer period of time, it was felt that 
you have justified these deviations, and therefore you should not be 
forced, while in the case of newer companies that have not yet es- 
tablished the justifications, that have not proven that they actually 
will provide the people that they sell insurance to with adequate pro- 
tection, while having these deviations, in those cases it was felt that 
a much stiffer test should be asked, to prove that these deviations 
are adequate ? 

Mr. Morriti. No, sir; that is not my opinion at all, and there was 
nothing in the essential nature of the ability to deviate involved be- 
tween companies like North America and Allstate and State Farm 
Fire & Casualty. 

The economical operation, the efficient management are character- 
istic of all three, and they are as fully entitled to the deviations for 
which they have asked in my ‘aaa as we are entitled to the ones 
which we enjoy. 

Senator O’Manoney. Am I not correct in understanding your testi- 
mony here this morning that with respect to the State of New York 
you do not deviate ? 
~ Mr. Morru. That’s right. 

Senator O’Manoney. And do you file independently there? 

Mr. Morrtiiu. No. 

Senator O’Manoney. So in New York, where there is an active 
rating bureau, you neither file independently nor deviate ? 

Mr. Morr. That’s right. 

Senator O’Manoney. Is there any other State in which that case 
operates ¢ 

Mr. Morritt. As to New York, it was a matter of choice. We 
charge bureau rates and pay dividends, not as a matter of choice, in 
Arkansas, Oregon, Virginia, and the State of Washington. In “all 
other States we deviate. 

Senator O’Manonery. Was it a voluntary choice in the State of 
New York? 

Mr. Morrixu. Yes. 

Senator O’Manoney. You did it of your own volition ? 

Mr. Morritu. Yes. 

Senator O’Manonry. You mean you want the committee to under- 
stand that you were not forced into it in New York? 

Mr. Morriuu. No, sir; I testified earlier that we did not choose to 
risk the litigation at this time that we felt would ensue if we did so. 

Senator O’Manoney. The litigation that had been endured by 
North America? 

Mr. Morr. Right. We did not wish to face that at this time. 

Senator O’Manonry. Allstate had similar litigation ? 

Mr. Morrity. They did. 

Senator O’Manonry. So you made the voluntary choice not to get 
into the boxing ring with the bureau ? 

Mr. Morritt. We made that choice as of now. 

Senator O’Manonrey. I see. 

Mr. Morrity. Reserving our right to do so later. 
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Senator O’Manoney. That is clear and I thank you very much. 

Who is the next witness, Mr. McHugh ? 

Mr. McHueu. Senator, there are three additional witnesses sched- 
uled, Mr. E. L. Brandt, of the Auto Owners Insurance Co.; Mr. David 
L. Kreeger, of the Government E mployees Insurance Co.; and Mr, 
J. Michael Riley, of Transport Insurance Co., of Dallas, Tex. 

Sen: ator O’Manonry. When the committee recesses it will recess 
until 2:15 this afternoon in this very room. These witnesses whose 
names have just been read by Mr. McHugh will be called at that time, 
We hope to be able to conclude with all ‘of these witnesses this after- 
noon. In the meantime, Mr. Morrill, I want to thank you for coming 
today to this hearing and presenting your statement. You have been 
very helpful to the committee. 

The committee stands in recess until 2:15. 

(Whereupon, at 12:10 p.m. the hearing was recessed, to reconvene 
at 2:15 p.m. of the same day.) 


(The text of the testimony of Mr. Morrill, plus an appendix, 
follows:) 


STATEMENT BY THOMAS C, MorRRILL 


I am Thomas C. Morrill, of Bloomington, I1l., vice president of State Farm 
Mutual Automobile Insurance Co. and State Farm Fire & Casualty Co. I appear 
in response to a request from Senator Joseph C. O’Mahoney for a statement as 
to the matters under study by your subcommittee. 

Since our views on these matters necessarily relate to the nature of our opera- 
tions and the place that we hold in the insurance business, I should like with 
your permission to begin with a short historical statement as to the three State 
Farm insurance companies. In brief, a McLean County, IIl., farmer founded 
State Farm Mutual in 1922. By 1942 it was the largest automobile insurer in 
the world, a position it has now held for 17 consecutive years. 

Almost all of our insurance sales are made in the family market. We insure 
the family car, the dwelling, and the lives of the family members. Our agent 
is really a family insurance man. We are not involved, except in a very limited 
way, in meeting the insurance needs of business and industry. 

From the beginning State Farm Mutual has been aggressively competitive. 
Our plan for selling automobile insurance contains features that are quite differ- 
ent from those of most automobile insurers. When State Farm introduced 
these features in 1922 they were regarded as unorthodox. Today some or all 
of these features are used by quite a few other companies. 

The right to innovate and be different from competitors is the essence of 
competition. To aid in reporting how State Farm Mutual has fared under 
State regulation and in competition with rating bureaus, I must describe these 
distinguishing features of our automobile insurance operations: 

1. Membership fee: New members pay a modest membership fee the first 
time they join. This pays our selling expenses. As a result, no selling 
expense needs to be loaded in the premiums. 

2. Semiannual premiums: Premiums are for 6-month terms, which helps 
policyholders spread the cost over the year. Also, this helps the company 
adjust rates quickly to changing conditions. 

5. Continuous policies: We do not reissue the policy every year. Our 
policies, like life insurance, are continuous, and are renewed by payment 
of the premium. 

4. Direct billing and collection: Premium notices are sent by mail from 15 
regional offices equipped with the most advanced electronic accounting and 
tabulating machines. This again promotes economy and practically elimi- 
nates credit losses. 

5. Exclusive agents: State Farm has its own agency force of 7,500 men. 
Their status is that of independent contractors. By the terms of their con- 
tract they represent our companies exclusively. 

6. Selection of risks: Our aim is to insure the average driver of normal 
habits, and to avoid the reckless and irresponsible fringe. It is not a policy 
of insuring the cream but rather one of rejecting the dregs. 


Th 
comp 
pusin 
mem 
many 
the & 

Ww! 
for 4 
inclu 
a res 
bure: 
possi 
will 
savil 

Ba 
$575 
billic 
zatic 
both 
In t 
$18.€ 

Te 
Stat 
1 out 

O1 
Co. | 
whol 
ertie 
in fe 

Tl 
subs 
whic 
devi 
sent 

In 
peri 
scril 
have 
we 
poli 
alre 

Se 
tive 
siste 
Mut 
dep 

S 
1945 
we 
of |} 
law 
or 5 
or 7 

A 
miu 
wh 
gTo' 
diff 
ove 

of 5 

anc 

enj 


THE INSURANCE INDUSTRY 1321 


The combined force of these features produces savings in operating costs, as 
compared with the ordinary manner of conducting the automobile insurance 
pusiness. Wherever permitted by law we make these savings available to our 
members in the form of low net rates. This is in contrast to the method used by 
many mutuals of charging a higher rate and returning savings as dividends at 
the end of the policy period. 

Wherever permitted by State law, State Farm Mutual calculates its own rates 
for automobile insurance. These rates are set independently in all respects, 
including territorial boundaries, classification plans, and all other factors. As 
a result, they have no predetermined relationship to the rates set by rating 
pureaus or by other independents. While this makes a precise comparison im- 
possible, we believe that for most policyholders our current level of savings 
will range from 20 to 30 percent of the bureau premiums. Over the years the 
savings have consistently been as high or higher than these figures indicate. 

Based on the lower figure of 20 percent, State Farm members have saved 
$575 million on automobile insurance, compared with bureau prices, on the $2.3 
billion of automobile premiums that State Farm Mutual has earned since organi- 
gation. Current savings on the same basis amount to $100 a year, and 
both estimates undoubtedly understate the true figure if it could be determined. 
In terms of the individual member this now represents an average saving of 
$18.68 a year at 20 percent, or $31.94 at 30 percent. 

Today State Farm Mutual insures 5% million automobiles in the United 
States and Ontario, Canada. In terms of private passenger cars, we protect 
1 out of every 10 in the United States. 

Our agents also sell life and fire insurance through State Farm Life Insurance 
Co. and State Farm Fire & Casualty Co. Both of these are stock companies, 
wholly owned by State Farm Mutual. Through them we insure 1,100,000 prop- 
erties against fire and related hazards, and have $1.3 billions of life insurance 
in force. 

The fire company was organized in 1935. Unlike State Farm Mutual, it is a 
subscriber to fire insurance rating bureaus, and uses the policies, rates, and rules 
which they promulgate, subject to deviations or dividends. The usual rate of 
deviation or dividend is 15 percent, with a range from 10 to 20 percent, repre- 
senting savings achieved through operating economies. 

In 1955 State Farm Fire began selling the “homeowner’s” policy, a multiple- 
peril contract with indivisible premium. For this purpose we became a sub- 
scriber to the Multi-Peril Insurance Rating Organization (since disbanded) and 
have hold the policy at bureau rates without deviation. During this past month, 
we have embarked on a program of independent filings of the homeowner’s 
policy at competitive rates. Filings have been made in three States, and have 
already been approved in one. 

Senator O’Mahoney’s letter of inquiry refers to your interest in “the effec- 
tiveness of State laws in encouraging the maximum degree of competition con- 
sistent with the public interest.”” The preeminent position which State Farm 
Mutual holds today in the automobile insurance business was achieved as an in- 
dependent competitor operating under State regulation. 

State Farm Mutual moved into the No. 1 position in automobile insurance in 
1942. In that year total U.S. automobile premiums were’ $693,228,011, of which 
we had $25,645,993, or 3.7 percent. By 1946, the year following the enactment 
of Public Law 15 and just prior to the general enactment of rate regulatory 
laws, auto premiums were $1,190,789,542, of which our share was $60,929,314, 
or 5.1 percent. In 1958 the total was $5,302,985,415, of which we had $369,825,790. 
or 7 percent. 

Another measure of competitive opportunity is found in the fact that our pre- 
mium total increased 1,342 percent from 1942 to 1958,, while the business as a 
whole increased by 665 percent. Roughly speaking, State Farm Mutual has 
grown twice as fast since 1942 as the business of which it is a part. It would be 
difficult to read these figures as demonstrating a lack of competitive opportunity 
over all. On the contrary, we suggest that they constitute a strong endorsement 
of State regulation for maintaining the competitive climate in auomobile insur- 
ance which exists in almost all States. Other independent insurers have also 
enjoyed exceptional growth during this period. 

This is a line of insurance which affects both the peace of mind and the 
pocketboods of most American families. The automobile insurance purchase is 





1 All figures in this paragraph are from the automobile editions of the National Under- 
Writer for the appropriate year. 
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regarded by responsible car owners as an essential—a necessity of modern life, 
There is, we believe, an obligation shared by Government and by private in- 
surance enterprise to make automobile insurance available on the basis of ade- 
quate protection at the lowest possible cost consistent with sound operation. 
Reasonable competition, unimpeded by unnecessary restraints, is the means best 
ealculated to produce that result. That kind of competition has, in the main, 
existed under State regulation. 

It should be noted that the operating plan of State Farm Mutual contains a 
number of innovations, some of which differ markedly from ordinary practices of 
the business. This is significant, first, because it demonstrates the competitive 
freedom permitted under most State laws and by most administrators, and, sec- 
ond, because it helps put in context most of the restraints on our normal competi- 
tive plan that we have encountered in a few jurisdictions. These will be discussed 
later in this statement. 

We recognize that the Federal purpose, as expressed in the antitrust laws, sets 
limits of reasonableness beyond which competition must not trespass. The 
opportunity for new enterprise, for example, must be preserved. 

While no one independent or bureau has a dominant share of the automobile 
insurance business, the growing proportion written by the leading independents 
suggests an examination of the opportunity that has existed for new entrants in 
the competitive arena. 

Changing characteristics of the business rule out valid overall comparisons, 
principally because it was not until the last decade that both automobile liability 
and physical damage insurance were generally written in the same company, 
Therefore, this illustration is confined to bodily injury liability insurance. 

There were at least 123 stocks and 58 mutual companies, a total of 181, writing 
this coverage in the United States in 1942 °*—a date used, as before, because it 
marks the emergence of our company as the leader. In 1957, these figures had 
grown to 406 stocks and 179 mutuals, a total of 645.2. Of these, 365 had less than 
$1 million of volume in this coverage. 

Turning to the figures for Illinois, our home State, there were 76 companies of 
all types writing bodily injury liability in 1942,‘ when State Farm Mutual had a 
5 percent share of Illinois premiums. In 1957 ° our Illinois share was 8.5 percent, 
but the number of companies had grown to 265. 

These figures demonstrate that there is no lack of competitive opportunity in 
the automobile insurance business. It may fairly be concluded that the success 
enjoyed by State Farm Mutual in competing with the established rating bureau 
companies has in fact encouraged the formation of new companies. The fifth 
and seventh ranking auto insurers, for example, both younger than State Farm 
Mutual, use essentially the same operating plan. 

Now I should like to discuss the experience of our company with the various 
types of rating laws now in effect. Mr. Vestal Lemmon, general manager of the 
National Association of Independent Insurers, in his statement earlier in this 
hearing, described these laws and the experience of independent companies under 
them in considerable detail. Since State Farm Mutual and State Farm Fire are 
members of NAII, it would be redundant for me to attempt to cover the same 
ground. These comments are therefore, confined, first, to the experiences of 
State Farm Mutual under these laws and, second, to the experiences of State 
Farm Fire. 

Most of State Farm Mutual’s business is obtained in States which enacted the 
commissioners’ all-industry rating laws. Under these laws our company has 
prospered. We have steadily increased our market share. In the aggregate we 
have managed to show a modest gain from underwriting during the recent years 
of high claim costs, when many companies charging much higher rates were 
unable to do so. Our automobile policy has repeatedly been broadened. Our 
service facilities have been increased and extended . 

While this must be summed up as a satisfactory result over all, there are areas 
in which the administration of these laws in a few States seems to us to have 
unnecessarily burdened the competitive process or interfered with the exercise 
of reasonable management judgment. 


2 Best’s Aggregates and Averages. 1943 edition. 

* Best’s Aggregates and Averages, 1958 edition. 

#1943 edition, Spectator Insurance Yearbook Reporting Service—Premiums and Losses 
by States of Casualty, Surety, and Miscellaneous Lines in 1942. 


51958 edition, Spectator Insurance by States of Fire, Marine, Casualty, Surety, and 
Miscellaneous Lines. 
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An example of this is found in the statistical requirements of the State of 
New Jersey. There we and other independent companies are required to main- 
tain two systems of statistical codes—one to accommodate the needs of our own 
rating structure, the other to meet the needs of the National Bureau of Cas- 
ualty Underwriters and National Automobile Underwriters Association rating 
structures. We do not believe that any company should be required to maintain 
statistics in any manner other than necessary to support its own rate filings. 
To do otherwise puts an unnecessary expense burden on the companies and in 
turn on the policyholders. In the instance cited it also puts the bureau system 
in a preferred category, a norm to which all others must be compared. This 
seems to us to be contrary to the intent of the commissioners’ all-industry laws. 

In other instances, independent filers are required to justify the differences 
petween their filings and the bureau pattern. Let me hasten to emphasize that 
this is not the rule but the exception. In all but a few States independent fil- 
ings are dealt with on their merits without regard to the bureaus. However, 
there are many people in both company and insurance department ranks who 
now hold responsible positions but who were not personally exposed to the 
developments following the SEUA decision. Exceptional as these instances of 
misunderstanding may be, we think it is constructive to call attention to the 
conflict between the underlying principles of these rating laws as respects the 
encouragement of competition and decisions which tend to impede or restrict 
independent action. 

For example, a press report’ early last month attributes this statement to 
the commissioner of one State with respect to a rate filing by a leading 
independent : 

“It is important that in future filings you furnish us with more complete 
private passenger experience by year. Such experience should cover at least 
three accident or policy years. In addition, you should give us loss and expense 
data justifying the differential between your rates and those of the National 
Bureau (of Casualty Underwriters) companies.” 

Other examples include attempts of a few insurance departments to impose 
uniformity in policy contracts or other features of the business. These are fully 
treated in Mr. Lemmon’s memorandum. 

We want to call particular attention to Mr. Lemmon’s comments on the non- 
filing type of rating law. It is our opinion that the competitive freedom which 
these laws permit has produced benefits for the public in terms of broader cover- 
ages and lower rates. 

This freedom has also served the interests of the companies, independent and 
bureau alike, through the ability to react promptly to changing conditions and 
to introduce innovations. It is noteworthy that California, a nonfiling State, 
was selected by the National Bureau of Casualty Underwriters for introduction 
last month of its new “safe driver insurance plan.” That plan applies a system 
of credits and charges to automobile rates according to the driving experience 
and accident and traffic violation record of the drivers of the insured vehicle. 
Its avowed purpose was to improve the competitive position of the bureau 
companies. The freedom to innovate in this way is at the head of the com- 
petitive process, and is unquestionably facilitated by laws of the California 
type. 

A totally different result is obtained under those laws which prohibit in- 
dependent action. Mr. Lemmon has dealt with these laws in full detail. State 
Farm Mutual’s experience under these laws has been as follows: 

1. Virginia: In Virginia we have an approved deviation from the estab- 
lished rate of 25 percent. Aided by this price advantage, State Farm 
Mutual for years has been the leading auto insurer in that State. Currently, 
we insure over 175,000 cars and better than 13 percent of the passenger 
vehicles. 

In 1958 our Virginia automobile premiums were $9,390,000. At the estab- 
lished rates, the cost to our Virginia policyholders would have been $12,- 
520,000. This means that we were able to save the people of Virginia 
$3,130,000 in 1958 alone. 

From this it is a reasonable conclusion that under the Virginia law we 
have enjoyed excellent success, have provided competition, and have saved 
money for the policyholders. Nevertheless, candor compels us to add that 





*United States Review, Philadelphia, Pa., May 2, 1959, p. 8, article entitled “Allstate 
Filing Criticized.” 
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even greater success and greater benefits for the people of Virginia would 
flow from the introduction of a fully competitive system. For example, 
the standard State Farm policy contract in use in most States contains 
benefit provisions not found in the Virginia policy. In other States we are 
able to sharpen our competitive approach through our own classification 
plans and rating territories. As to the latter, there is no feature of auto 
ratemaking more likely to fall victim to bureaucratic lethargy than that 
of adjusting the boundaries of rating territories to match the development 
of urban areas. Conversely, there is no aspect of ratemaking where com- 
petitive freedom plays a more important role. We believe that the Virginia 
law falls far short of the more liberal rating laws in protecting the interests 
of the people. 

2. North Carolina: The foregoing comments apply generally to North 
Carolina, except that our share of the market is considerably smaller here 
than in Virginia. Our current rate of deviation in North Carolina is 15 
percent on the liability and medical payments coverages, 25 percent on the 
physical damage coverages. 

3. Louisiana: It was not until 1956 that State Farm Mutual was authorized 
to use its membership fee plan in Louisiana and sell at deviated rates. 
Prior to that time we were required to charge the established rates man- 
datorily increased by 10 percent for the privilege of collecting premiums 
on a semiannual basis. Savings were returned as dividends. Following a 
struggle that lasted 344 years, we gained the right to deviate and charge q 
membership fee in May 1956. 

The details of that proceeding represent the one instance in which in our 
opinion State Farm Mutual was seriously impeded in exercising the com- 
petitive freedoms granted by a particular State law. With the permission 
of the chairman, we will file as an addendum to this statement a chronological 
review of that proceeding. 

4. Texas: Texas is the one remaining State in which we are not permitted 
to use the membership fee plan, one of the essential elements of our insur- 
ance marketing program. We are required to increase the established rates 
by 10 percent on semiannual premiums. Savings are returned as dividends, 
currently at 2714 percent, which produce a net savings for the policyholders 
of 201%, percent. 

The dividend process involves extra, unnecessary costs. Insurance could 
be provided more economically through low initial rates. Independent 
filings would bring to Texas’ motorists the benefits of competition on rates, 
rating plans, and territories. 

Any further statement in this respect seems unnecessary in view of the 
complete exposition made by Mr. Lemmon. 

Despite the handicaps imposed by the Texas law, we now insure over 
190,000 Texas vehicles, and rank second in automobile premiums 

I now turn to the experiences of State Farm Fire & Casualty Co. under the 
rating laws. 

Unlike the testimony presented by other independent companies as to their 
experiences with deviations and independent filings, State Farm Fire has not 
been involved in any litigation or protracted hearings in this connection. Asa 
matter of policy we have until quite recently operated exclusively as a sub- 
scriber to the fire rating bureaus. Our deviations have not been opposed by the 
bureaus. With certain exceptions, deviations have been approved by State 
insurance departments either on the basis requested or on a reasonable adjust- 
ment of the request. 

As stated earlier, we began just last month to make independent filings of the 
homeowner’s package policy. Upto this time no opposition has been encountered. 

Although thus far we generally have been spared the protracted hearings 
and litigation reported to your committee by preceding witnesses, we regard 
them as a clear indication of the peril to which all are exposed who seek to sell 
fire insurance at rates lower than those set by the private rating organizations. 
As a subscriber to fire rating bureaus we are not presently using (except as to 
the homeowner’s policy) the option of making fire rates independently, but the 
fact that this option exists is nevertheless important to us, since it preserves 
our freedom to set our own future course. We support the views expressed by 
other spokesmen for independent companies that the private rating organiza- 
tions, governed by our competitors, should not be permitted to block the granting 
of lower rates by independent companies. 
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An exception to the normal processing of our deviation filing occurred in 
Kentucky. 

In 1957 we were operating at a 10-percent deviation from board rates, the 
deviation having been approved on January 7, 1957, effective April 1, 1957. By 
letter of March 19, 1957, the department rescinded its approval, but at our 
protest extended it until May 1. Then on April 15 the commissioner issued his 
planket order (referred to by Mr. Lemmon) canceling all deviations in Kentucky. 
This order was subsequently modified, with the effect of continuing the 1957 
deviation until its normal expiration date of March 31, 1958. 

On February 20, 1958, the department rejected our application renewing the 
10-percent deviation. A hearing was held at our request on March 27, 1958. It 
was made a part of the record that the deviation should remain in effect until 
a decision had been rendered. No such decision was forthcoming until March 
81, 1959, more than a year after the date of hearing. The decision denied the 
application for deviation, but since it was released on the date that the deviation 
expired, the issue was then moot. 

Meantime, we had on February 25, 1959, filed for renewal of the 10-percent 
deviation to be effective April 1, 1959. The department gave us notice of hearing 
to be held on April 14. Then on March 20 we were informed that the hearing 
was indefinitely postponed subject to 10-day notice, and that the deviation was 
extended pending a final order on our petition. 

The matter remains in that status at this time. The net effect is that we 
continue to use a 10-percent deviation with the knowledge and acquiescence of 
the Kentucky Insurance Department but without its approval. In fact, every 
official order of the department except the initial ruling of January 7, 1957, has 
been an act of disapproval, but without the effect of actually estopping us from 
granting this saving to our Kentucky policyholders. 

Despite occasional incidents of this kind, the sum total of the experiences of 
State Farm Mutual and State Farm Fire, in my opinion, constitute an over- 
whelming endorsement of State regulation and persuasive evidence that reason- 
able competition exists generally in automobile insurance and to a lesser but 
growing extent in fire insurance. 

It is the position of my companies that Public Law 15, which seeks to preserve 
State regulation and promote competition, is an adequate foundation for State 
regulation in the public interest. 

Our companies believe in competition and in the right of independent action. 
State laws which prohibit or limit competition and independence are, we believe, 
against public interest and contrary to the spirit of the antitrust laws and the 
intent of Congress. 

Our companies urge amendment of the District of Columbia rating law so 
as to remove all features which hamper competition. Further, we urge your 
subcommittee to restate in clear and unequivocal terms the congressional intent 
underlying Public Law 15 for the guidance of the States and the industry. 
Finally, we endorse and support all of the recommendations made by Mr. Lem- 
mon on behalf of the National Association of Independent Insurers. 





CHRONOLOGICAL REVIEW OF THE STATE FARM MUTUAL AUTOMOBILE INSURANCE Co., 
LOUISIANA MEMBERSHIP FEE, AND RATE DEVIATION PROCEEDINGS 1956-56 


The State Farm Mutual Automobile Insurance Co. of Bloomington, Ill. operates 
on a membership fee plan. This plan of operation provides that the original 
applicant for insurance pays a membership fee for each coverage of insurance 
he desires. This fee entitles the insured to insure One automobile for the 
coverages purchased throughout his lifetime so long as he pays his renewal 
premiums and remains a desirable risk. The membership fees defray the initial 
acquisition cost on new insurance. No membership fee is charged on renewals. 
Since the initial acquisition cost is nonrecurrent, the omission of the member- 
ship fee charges on renewals results in substantial savings to the policyholders 
of the company. 

The company uses its membership fee plan of operation in all States in which 
it is licensed except in Massachusetts and Texas. It was not permitted to use 
its membership fee plan in Louisiana prior to the termination of the proceedings 
which terminated in 1956 and which are the subject of this review. 

The company on February 12, 1953, filed with the Casualty and Surety Insur- 
ance Division of the Louisiana Insurance Rating Commission a petition for 
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deviation to institute its membership fee plan of operation in Louisiana by 
charging the applicable membership fee for each coverage of insurance and to 
charge a premium of half the fixed annual rate less 25 percent for such insur- 
ance coverages, and to issue a continuous insurance policy renewable semiannual- 
ly. Under the deviation as filed the company proposed to charge for the first ¢ 
months of insurance under its initial policy term the applicable membership 
fee for each coverage desired by the insurance applicant and a premium equal- 
ing 3744 percent of the fixed annual rate prescribed by the casualty and surety 
insurance division. - Thereafter for each 6 months’ policy period, the renewa] 
rate would be 37% percent of the fixed annual rate. 

This deviation was filed pursuant to provisions in the Louisiana Insurance 
Code which the company believed permitted it to use its membership fee plan 
in Louisiana. Under the Louisiana Insurance Code all motor vehicle insurance 
rates are prescribed by the Casualty and Surety Insurance Division of the Louisi- 
ana Insurance Rating Commission. These rates are mandatory and are re 
quired to be charged by all companies writing automobile insurance in Louisiana. 
However, R.S. 22: 1410A(2) permits a casualty insurer to apply to the casulty 
and surety division for permission to file a uniform percentage decrease or in- 
crease from the rates prescribed by the division. R.S. 22: 1404(5) further pro 
vides that nothing in the insurance code shall be construed to prohibit any in- 
surer from deviating upon proper approval from any rate established by the 
Louisiana Insurance Rating Commission provided the rate used is adequate “or 
from charging in addition to the premium a separate initial membership, policy, 
inspection fee, or other similar charge.” 

Section 1415D further provides that the commission may not make any rule 
or regulation which shall “unfairly discriminate against any insurer on ac- 
count of its plan of operation or otherwise.” 

The deviation petition filed by the company pursuant to the above statutory 
provisions was rejected by the casualty and surety division on April 2, 1953 
on the ground that the filing had not been made through a rating organization— 
specifically, the National Association of Independent Insurers, of which the 
company is a member. 

The company appealed to the Louisiana Insurance Rating Commission on this 
denial and such hearing was held on June 22, 1953. At that hearing the com- 
pany produced evidence to prove that the National Association of Independent 
Insurers is not a rating organization and that under the statute that organizaion 
had no authority to handle the deviation filing of the State Farm Mutual Auto- 
mobile Insurance Co. As a result of that hearing the Louisiana Insurance Rat- 
ing Commission issued a ruling on July 17, 1953. The deviation request of the 
company was remanded to the casualty and surety division for consideration 
by it upon the merits thereof. 

Thereafter, on August 4, 1953, the company filed its supplemental application 
for permission to file its deviation. This application resubmitted the original 
deviation request together with additional supporting statistical exhibits. On 
September 25, 1953, the casualty and surety division requested numerous other 
documents and exhibits from the company. This information was compiled and 
subsequently submitted by the company to the division. 

Thereafter, on January 27, 1954, the casualty and surety division issued its 
ruling on the application denying the deviation as requested but permitting the 
company to charge its membership fees in addition to the rates prescribed by 
the division. The ruling also denied that portion of the company’s request for 
deviation which sought to eliminate a prior and existing requirement of a 10 
percent surcharge on all policies issued for 6-month terms. The effect of this 
ruling was thus to increase the cost of insurance charged by the company rather 
than decrease it, as requested in the deviation. 

The company appealed this ruling of the division by requesting on February 
19, 1954, a hearing before the Louisiana Insurance Rating Commission on this 
ruling of the division. Such hearing was held on March 8 and 9, 1954, at which 
time voluminous testimony and argument was presented in behalf of the com- 
pany’s petition for deviation. 

The Louisiana Insurance Rating Commission issued its written decision fol- 
lowing such hearing on April 14, 1954, reversing the division’s ruling. The 
commission found that the company was entitled to charge the lower rate sought 
by it and was entitled to eliminate the 10 percent surcharge on 6-month policies, 
but further held that the membership fees sought to be charged by the petitioner 
and approved by the division were contrary to law and illegal. In other words, 
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it reversed its own casualty and surety division on both the deviation question 
and the membership fee question. ; po 

The decision of the Louisiana Insurance Rating Commission was appealed by 
the company to the district court for the parish of East Baton Rouge. A trial 
was had therein at which time testimony was produced by witnesses explaining 
to the court the nature of the membership fee plan of the company and lengthy 
priefs were filed by counsel for the company and for the commission. ; 

Judge Caldwell Herget, judge of the district court, issued his written opinion 
on September 3, 1954, setting aside that portion of the order of the Louisiana 
Insurance Rating Commission which denied the company the right to charge and 
collect initial membership fees in Louisiana and granted the company the right 
to charge such fees as set forth in its petition for deviation which had thereto- 
fore been approved by the casualty and surety division. The remaining portions 
of the order of the Louisiana Insurance Rating Commission were affirmed. 

The Louisiana Insurance Rating Commission appealed the decision of Judge 
Herget to the court of appeal of Louisiana. After rulings on various procedural 
motions, the court of appeal rendered its decision on the merits in an opinion 
dated March 25, 1955. This opinion is reported in 79 So. 2d 888. The opinion 
was rendered by Judge Tate. The opinion reversed the ruling of the district 
court “insofar as it permitted the State Farm Mutual Automobile Insurance Co. 
to charge its policyholders an additional membership fee,” but affirmed the por- 
tion of the decision of the Louisiana Insurance Rating Commission which per- 
mitted the company to reduce its premiums and to omit the surcharge on 6- 
month policies. 

Judge Tate stated in his opinion: 

“However, we feel that a membership fee plan clearly labeling the membership 
fee as a cost of the initial premium of the insurance, but permitting the policy- 
holders the benefit of the saving by eliminating the ‘production cost’ on renewals 
is expressly not prohibited by the statute.” 

The final sentence of the opinion stated: 

“This is without prejudice to the plaintiff to submit according to law a single 
initial membership fee plan complying with the statutory requirements of stating 
the entire consideration charged as premium to the policyholder.” 

Judge Ellis, in a concurring opinion, stated: 

“T therefore concur in the majority opinion that not to include the member- 
ship fee in the stated premium would be contrary to the express provisions of 
the law. In my opinion, the plan as proposed in every other respect would be 
beneficial to the policyholders of the company and there is nothing misleading, 
misguiding, discriminatory, excessive, or unfair about the proposed plan.” 

The company petitioned the court of appeals for a rehearing, but rehearing 
was denied. Thereafter the company appealed to the Supreme Court of Louisi- 
ana. On June 30, 1955, the appeal was denied by the supreme court. 

The company thereafter sought to conform its membership fee plan to the 
statute requirements of the law as expressed by the court of appeals. The com- 
pany prepared and filed with the secretary of state and insurance commissioner 
a new policy form in which it set out specifically on the face of the policy in 
the declarations that the membership fee would be additional premium for 
the first 6 months of insurance and further stated that under its “Mutual 
Membership Conditions” in the policy that the membership fees set out in the 
policy are “additional premium for the first 6 months of insurance with the 
company.” ‘This revised policy form was filed for approval on August 12, 1955. 
The insurance commissioner requested a legal opinion from the company justi- 
fying the legality of its revised policy form. That brief was filed as requested, 
but on September 12, 1955, Wade O. Martin, Jr., the then secretary of state and 
insurance commissioner, ruled that the policy form failed to meet the require- 
ments of the Louisiana Insurance Code relative to the proposed membership 
fee. His refusal was on the ground that such fee may be charged only when 
the same “is in addition to the premium,” and since the policy form contem- 
plates that the membership fee is a part of the premium, that there thus “is no 
occasion for listing part of the premium as such and the remainder as ‘member- 
bership fee.’”” The company demanded a hearing before the secretary of state 
and insurance commissioner for the purpose of reviewing his disapproval of the 
policy form. The hearing was held on October 26, 1955, and on December 8, 
1955, the secretary of state and insurance commissioner in a written opinion 
reaffirmed his previous disapproval of the policy. 
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Meanwhile, the casualty and surety division was petitioned by the company 
to stay its order and to postpone the effective date of the deviation granted to 
the company pending final disposition of the policy form filing made with the 
secretary of state and insurance commissioner. On December 15, 1955, the 
casualty and surety division ordered the company to put its deviation into effect 
without the membership fee on January 3, 1956. 

On December 16, 1955, the company filed a separate petition in the district 
court for the parish of East Baton Rouge appealing the order of the secretary 
of state disapproving the company’s policy form. 

The order of the division was appealed to the district court for the parish 
of East Baton Rouge on December 30, 1955, and a restraining order against the 
division was requested pending the outcome of the court proceedings involving 
the appeal on the policy form disapproval. A temporary restraining order was 
issued and extended. 

In the policy form court proceeding a trial was had in March 1956. The tria} 
judge ordered the secretary of state and insurance commissioner to agree to 
a compromise with the company as to the use of its membership fee plan in 
Louisiana and its method of discribing and treating such plan in its policy form. 
Thereupon, a revision of the policy form was made by the company in which 
it set forth on the first page of the policy in the declarations a column for mem- 
bership fees entitled “First 6 months’ premium, including nonrecurring mem- 
bership fee considered as premium” and another column entitled “Premium for 
each succeeding 6 months’ period after the first 6 months.” The membership 
condition provision of the policy was changed to read as follows: 

“Membership fees considered as additional premium for the first 6 months. 
Membership fees provided in this policy are additional premium for the first 
6 months of insurance with the company, and thereafter are not returnable, 
and entitle the named insured to insure one automobile for the coverages for 
which said fees were paid so long as this company continues to write such 
coverages and the insured remains a risk desirable to the company.” 

This revised policy was approved by the secretary of state and insurance 
commissioner, Wade O. Martin, Jr., on March 29, 1956, and an order was issued 
by the casualty and surety insurance division of the Louisiana Insurance Rating 
Commission on April 2, 1956, authorizing and approving the use by the State 
Farm Mutual Automobile Insurance Co. of its membership fee plan in Louisiana, 
effective April 2, 1956. 

Thereafter both court proceedings were dismissed on stipulation by agreement 
of the parties. 


CHRONOLOGICAL OUTLINE OF THE STATE FARM MUTUAL AUTOMOBILE INSURANCE 
Co., LOUISIANA MEMBERSHIP FEE AND RATE DEVIATION PROCEEDINGS, 1953-56 


February 12, 1953: Petition for deviation filed by company with Louisiana 
Casualty and Surety Insurance Division. 

April 2, 1953: Denial of petition by division. 

June 22, 1953: Hearing on denial of petition before the Louisiana Insurance 
Rating Commission. 

July 17, 1953: Order on hearing by commission, remanding petition to division. 

August 4, 1953: Supplemental petition for deviation filed by company with 
division. 

September 25, 1953: Request of division to company for additional supporting 
data. 

January 27, 1954: Order of division denying petition as requested but per- 
mitting company to charge membership fees in addition to rates prescribed by 
division. 

March 8 and 9, 1954: Hearing on division’s order before commission. 

April 14, 1954: Order on hearing by commission reversing division by per- 
mitting company to charge lower rates sought but denying permission to charge 
membership fees. 

May 17, 1954: Appeal by company of commission’s order to district court. 

September 3, 1954: Decision of district court reversing commission and per- 
mitting company to charge membership fees. 

September 9, 1954: Appeal by commission from district court to court of 
appeal. 

March 25, 1955: Decision of court of appeal reversing district court, but per- 
mitting company to resubmit a membership fee plan conforming to requirements 
of law as expressed in decision. 
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April 8, 1955: Petition for rehearing filed by company with court of appeal— 
enied. , 
' May 20, 1955: Appeal by company to Supreme Court of Louisiana. 

June 30, 1955: Denial of appeal by supreme court. ; 

August 12, 1955: Submission by company to insurance eommissioner of re- 
yised policy form setting forth revised membership fee plan. : 

September 12, 1955: Disapproval of policy form by insurance commissioner. 

October 26, 1955: Hearing on disapproval of policy form before insurance 
commissioner. 2 ‘ 

December 8, 1955: Reaffirmance on hearing by insurance commissioner 0 
disapproval of policy form. ; ad : 

Secember 15, 1955: Order of division making deviation effective January 3, 
1956. aa 

December 16, 1955: Appeal by company to district court of insurance com- 
missioner’s order disapproving policy form. ! 5 eta t! 

December 30, 1955: Appeal by company to district court of division’s order 
putting deviation into effect. Restraining order entered, and extended on Jan- 
uary 6, 1956. 

March 15, 1956: Trial in district court of appeal from order of insurance com- 
missioner disapproving policy form. . ; ’ 

March 29, 1956: Approval by insurance commissioner of second revised policy 
form submitted by company, incorporating use of membership fee plan. 

April 2, 1956: Approval by division of deviation, including permission to 
charge membership fees. 

April 3, 1956: Dismissal of district court proceeding on appeal from division’s 
order of December 16, 1954. 


May 21, 1956: Dismissal of district court proceeding on appeal from insurance 
commissioner’s order of disapproval of policy form. 


AFTERNOON SESSION 


Senator Hart. The committee will be in order. 

I should explain that, as he may have indicated at the recess this 
afternoon, Senator O’Mahoney is vitally concerned with an amend- 
ment which may come up for debate on the floor of the Senate this 
afternoon. Should he not return, it will be for that reason. In his 
absence I would ask our first witness, Mr. Brandt, if he would take 
his place. 

I apologize for my absence this morning. Though I can’t pre- 
tend to have any answer to the farm problem, I am a member of 
the Committee on Agriculture. From various sources I understand 
there is a problem in that field and I felt compelled to stay at the 
Agriculture Committee meeting. But I am delighted that I came 
this afternoon, because I shall introduce to the staff and others a 
neighbor of mine who is our first witness, Mr. E. L. Brandt, vice 
president of Auto-Owners Insurance Co. of Lansing, Mich. We are 
neighbors by just a matter of a very few short blocks. 

I am delighted to be able to state for the record that our witness 
is a responsible and distinguished citizen of the State of Michigan. 
I understand, Mr. Brandt, that you have a statement. You are free 
to either read it in full or read such portions of it as you would care 
to emphasize and the full statement will be printed in the record. 

Would you introduce the distinguished member of the bar accom- 
panying you? 

Mr. Branor. Mr. William P. Jamieson, assistant general counsel, 
Auto-Owners Insurance Co. 
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STATEMENT OF E. L. BRANDT, VICE PRESIDENT, AUTO-OWNERS 
INSURANCE CO., LANSING, MICH., ACCOMPANIED BY WILLIAM P, 
JAMIESON, ASSISTANT GENERAL COUNSEL 


Mr. Branor. I am E. L. Brandt, vice president in charge of rate 
filings, underwriting, actuarial work, and electronics of the Auto- 
Owners Insurance Co., Lansing, Mich. I am appearing in place of 
William C. Searl, the president, because I am more familiar with the 
facts. 

Auto-Owners Insurance Co. is a multiple-line, mutual insurance 
company. It was organized in 1916. It is licensed to do business 
in 20 States and is actively writing business in 14 States. 

We, as a company, are in favor of State regulation. It is our 
opinion that generally State regulation has done effectively well in 
the people’s interest. We oppose the Federal regulation of insurance 
and particularly any system that could result in dual regulation. 

In late summer 1956, the Illinois Department of Insurance wrote 
this company suggesting that we change our automobile policy to 
provide the same coverages as bureau family automobile policy. 

This company informed the Lllinois department at that time that 
we did not contemplate reprinting our policy. Considerable corre- 
spondence developed between the department and the company. 

Mr. McHueu. Mr. Brandt, could you give the subcommittee some 
idea of the size of your company ? 

Mr. Branor. At the end of 1958 our assets were in excess of $43 
million and our surplus in excess of $13 million. Our premium writ- 
ings were $33.5 million for the year 1958. 

Mr. McHveun. For the year 1958 approximately how was your busi- 
ness divided as between your automobile business, other casualty, and 
fire ? 

Mr. Branpr. About 65 or 70 percent of automobile business and 
the balance in other lines of fire and general casualty, bonds and 
surety. 

Senator Harr. In round figures, about how many policyholders do 
you have? 

Mr. Branpr. About 450,000 policyholders in the Auto-Owners In- 
surance Co. 

Senator Harr. And are these distributed in several of the States? 

Mr. Branpr. Yes, we have possibly 60 or 70 percent of them in the 
State of Michigan, and the balance in our other 13 States. 

Mr. Cuumpris. Mr. Chairman, may I ask a question at this point? 
I don’t know whether you cover it later on in your statement, Mr. 
Brandt, but you reach a conclusion here: 

We oppose Federal regulation of insurance, and particularly any system that 
could result in dual regulation. 

Are you going to amplify that statement a little later on ? 

Mr. Branpr. No, Iam not. I mean I had not planned to. 

Mr. Cuumeris. Then I would like to ask what type of Federal 
regulation do you oppose ? 

Mr. Branovr. The same regulation that the States now impose upon 
us at the State level. 

Mr. Cuumpris. Do you feel that the McCarran Act as it is now 
ts eo is suflicient for the purposes of regulating the fire and casualty 

usiness ? 








“ 


1 


V 


THE INSURANCE INDUSTRY 1331 


Mr. Branopr. Yes, it is. 

Mr. Cuumenrtis. In other words, you feel that the McCarran Act 
as it is now written, giving the States the power to regulate fire and 
casualty, meets with your approval ? 

Mr. Branpr. Yes, it does. Continuing with the report on Ili- 
nois—— 

Mr. McHven. To who are you referring when you say the national 
pureau family automobile policy ? 

Mr. Branpr. That is the National Bureau of Casualty Insurers. 

Mr. McHuen. The National Bureau of Casualty Insurers? That 
isthe national rating bureau of the automobile field ? 

Mr. Branpr. Yes, for liability lines. 

Mr. McHucu. What were the provisions in the policy that they 
were proposing that you revised to make it comply with that of the 
National Bureau family policy ? 

Mr. Branpr. The National Bureau family policy had an item in 
which they have since withdrawn where they covered drivers of other 
cars for the physical damage coverage. 

We did not see fit to put that in ours and of course since that time 
the National Bureau has withdrawn it also. 

Our policy had features in it not contained in the National Bureau 

olicy. We had collision coverage of two auto owners insured com- 
ing together. We removed the deductible item. 

Mr. McHvau. This is a provision providing for broader coverage 
than contained in the National Bureau family policy. is that correct? 

Mr. Branpr. Yes, these two items. One item we were not as broad 
as was drive other cars for the physical damage. 

Mr. McHveu. But the objection, as I understand it, by the depart- 
ment at that time to your policy was because of the fact that the cov- 
erage in your policy did not strictly conform to the policy coverage of 
the National Bureau policy ? 

Mr. Branpr. That’s right. Our passenger accident coverage of 
our automobile policy was broader than the National Bureau coverage, 
also. We included the death benefits under medical pay. We call it 
passenger accident. 

Mr. McHueu. As I understand your testimony, some of the pro- 
visions were broader than the coverage in the National Bureau policy ? 

Mr. Branpt. That’s right. 

Mr. McHueu. Others in other instances were not as broad ? 

Mr. Branpr. That’s right. 

The attitude of the department was that this company should change 
its policy to that of the National Bureau family policy. 

The morning of August 17, 1957, representatives of this company 
met with a deputy director of the Illinois department in Chicago, IIL, 
at which time the company outlined the difficulty they were having 
with the forms and rates division of the Illinois department relative to 
the use of our automobile policy. 

Later the same day we were informed by the deputy director that 
he had visited with the director of insurance who indicated we were to 
continue with the use of our present automobile policy in Illinois. 

In January 1958, we presented a new automobile rate filing to the 
Forms and Rate Division of the Illinois Insurance Department. 

Following considerable correspondence and conversation with the 
rating supervisor of the Illinois department, this company was told 
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that the rates would not be approved unless our policy was changed to 
conform to the National Bureau family automobile policy. 

Thecompany desperately needed a rate change ant so did change the 
policy by endorsement. Following this action, the rates were ap- 

roved. This company is still operating on that rate filing and the 
ureau policy. 

Mr. McHveu. Isthat your position? 

Mr. Branot. That’s right. 

Mr. McHveu. The only way you were able to get the rate change 
that your experience indicated was adequate was to adopt the endorse- 
ments and the other policy forms that were provided for under the 
bureau policy? 

Mr. Branvt. Wechanged the policy that we had printed by endorse- 
ment to bring that to the level of the National Bureau policy, family 
automobile policy, and that is the way we are operating today. 

Mr. McHueu. And in your opinion does this type of policy that 
ou are operating under today serve the needs of your policyholders 
in the best possible fashion ? 

Mr. Branpr. Not as well as in the other States in which we operate, 
where we have the auto owners’ policy. 

Mr. McHueu. You haven’t had this difficulty then in other States? 

Mr. Branpr. No, outside of North Carolina, and I have a discourse 
on that a little later. 

The next State is Florida. 

Florida. Beginning in the summer of 1957, it became known in 
insurance circles that no deviations from National Board fire rates 
would be approved. The National Association of Independent In- 
surers became concerned over this situation and in November repre- 
sentatives from several member companies met with the Florida com- 
missioner and members of his staff. 

Several of the companies represented had actually been refused 
deviations and their attitudes were disclosed to the commissioner. 
The final result of a general discussion was that most of the previous 
disapprovals were rescinded and justifiable deviations from then on 
were approved. 

August 15, 1958, an automobile rate revision was mailed to the 
Florida department. Several days later the filing was received by 
the company exactly as it had been mailed to the department. 

We did not receive any em agg indicating approval, disap- 
orn or any action on this filing. Upon telephoning the Florid! 

epartment, we were informed a rate moratorium was in effect and the 
filmg was returned to us. Inasmuch as the statute requires either 
approval or disapproval within 30 days, the failure to even review 
the filing was a clear violation of the rate regulatory statute. 

This situation existed for several months, during which time many 
companies desperately needed rate revisions. 

Mr. McHveu. Had you ever had deviations yourself pending before 
the Florida commission ? 

Mr. Branpr. We were operating under a fire deviation, and our 
filing date was February of the following year, just a few months 
later than this hearing in Florida. 

Mr. McHueu. What was the amount of your deviation? 

Mr. Branpr. 20 percent. 
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Mr. McHveu. Just on fire? 

Mr. Branpr. That’s right. 

Mr. McHvueu. Were you notified in some way by the Florida In- 
surance Department that its policy was going to be to reject all of 
these deviations ? 

Mr. Branpr. Not formally, but the industry representatives were 
talking that everyone that had filed as their renewal period came 
up were being disapproved, and that the department was going to 
disapprove the future filings, so we did appear in the interests of 
the February filing. 

Mr. McHucu. What was the reason advanced by the insurance de- 
partment for this blanket disapproval of deviations 

Mr. Branpr. I didn’t hear of any reason other than that they just 
disapproved it. 

Mr. McHvuen. To your knowledge did the rating bureau in Flor- 
ida appear in any way in these proceedings? 

Mr. Branpr. I couldn’t say, because we were filing independently 
and going into the department. 

Mr. McHueu. You are speaking now of the deviations? 

Mr. Branpt. Yes. We filed deviations to it, but we are not a 
member of the Florida Inspection Rating Bureau. We are just a 
subscriber. 

Mr. McHvuau. The negotiations that you spoke of were all en- 
tirely at the administrative level in the Florida Insurance Depart- 
ment ? 

Mr. Branpr. Yes, they were. 

(At this point in the proceedings, Senator O’Mahoney entered the 
hearing room. ) 

Mr. McHueu. In the course of these conferences, were there any 
officials or representatives of the Florida Rating Bureau present? 

Mr, Branopr. I couldn’t say for sure. Mr. Lemmon had a com- 
plete rollcall on the attendance at that meeting. 

To continue with my statement, I might say that we refiled 4 
weeks ago, and at the beginning of this week we were notified that 
our approval or disapproval will be withheld for a public hearing in 
Florida, so we still have not had any rate change in Florida on the 
automobile. 

Mr. McHveu. This rate revision you are speaking of, on August 
15, 1958, on automobiles: Is that a revision upward or downward ? 

Mr. Branpr. It was a revision upward, but it would be at a lower 
rate, and, of course, we have our own classification plan; it would be 
at lower rates than the National Bureau rates that were approved 
some time before we made our filing. 

Mr. McHven. It would be a rate lower than the National Bureau 
rate, but nevertheless an increase ? 

Mr. Branpr. An increase for us. 

Mr. McHvueu. Over your previous rate ? 

Mr. Branor. That’s right. 

Mr. McHvucu. What was the reason given by the Florida depart- 
ment for this moratorium ? 

Mr. Branpr. We heard of no reason. They just told us over the 
oe that the commissioner had declared a moratorium on any rate 

ings. 
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Mr. McHveu. Was there any public announcement concerning the 
reasons by the department for this moratorium ? 

Mr. Branpt. We don’t know of any; no. 

Mr. McHveu. Was no indication ever given to you in any of your 
een as to the position of the department in this connee- 
tion ? 

Mr. Branpr. No. I called on the department prior to our filing 
during this past winter, and there was no indication as to why they 
were not accepting any filings. 

Mr. McHuen. The Florida rate law that you are speaking of here, 
this isthe all-industry rating law ? 

Mr. Branpr. That’s right. One of the members of the department 
told a representative from our company that it was a department 
ruling that they were going to hold public hearings on their rate 
filings at the time that we made this current filing that is pending. 

Mr. McHven. Do you know whether or not this attitude of the 
Florida department applied just to the independents or did it apply 
also to the rating bureaus ? 

Mr. Branpr. [ couldn’t tell that. 

Mr. McHueu. You are speaking now of the moratorium on in- 
creases in rates? 

Mr. Branpr. I think, as I recall, there were no rate changes in 
Florida for a period of some months. 

The next State is Kentucky. 

Senator O’Manonery. Before you leave Florida, may I inquire, 
Mr. Brandt, if there was any difference in the treatment accorded by 
the Florida bureau of independent filings and deviations? 

Mr. Branpr. Do you mean the Florida Insurance Department? 

Senator O’Manonry. Yes. In other words 

Mr. Branpt. I don’t know of any difference there of treatment. 

Senator O’Manoney. Were you filing a deviation ? 

Mr. Branpvr. No; we were filing independently. 

Senator O’Manonry. As an independent? 

Mr. Branpr. Right. 

Senator O’Manonry. All right. 

Mr. Branpr. Our classifications are different. 

Kentucky: In November 1952 this company was licensed to trans- 
act business in Kentucky. In November 1955 forms and rates were 
filed for active operation in that State. Following that filing the 
Kentucky department requested this company to compare all of our 
forms with the National Bureau forms. This was done. 

Mr. McHvueu. What type of insurance are you speaking of here, 
Mr. Brandt? 

Mr. Branor. It was fire and casualty, including automobile. 

Mr. McHueun. Fire and casualty and automobile? 

Mr. Branopr. Yes, sir. 

Mr. McHven. So that when you are speaking of requesting this 
company to compare all of your forms with the National Bureau 
forms, in the case of fire that meant with whom ? 

Mr. Branpr. We had the standard policy on that, so there wasn’t 
any difference in that policy. Our casualty policies other than those 
providing automobile coverage are different from bureau policies. 

Mr. McHven. So you are really speaking here about automobile? 
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Mr. Branpr. Yes; automobile and the general casualty. At the 
request of the Kentucky department, representatives of this com- 
pany met with Kentucky department officials and the forms and rate 
filing was reviewed. 

The officials indicated that approval would be forthcoming. All 
fire and allied lines forms and rates were shortly approved. Soon 
after that a change of administration took place in that State and 
the insurance department. Much correspondence and many telephone 
conversations followed, but to this date automobile, casualty, and bond 
forms and rates have never been formally approved or disapproved. 

And we have not issued one policy in the State of Kentucky as of 
this date. 

Mr. McHveu. Does this mean that because of this you have not 
been able to sell insurance in Kentucky ? 

Mr. Branpr. Rather than operate without approval, we just have 
not gone into the State to sell any insurance. We have not tried to 
sell any. 

Mr. McHvuen. Your alternative, I assume, would be to sell at the 
previous approved bureau rates ? 

Mr. Branpr. We had no previous approved bureau rates. We were 
filing independently in November 1955, and we never had received a 
formal approval on that filing. We were new. 

Mr. Peck. Mr. Brandt, were you ever given to understand that a 
lack of approval of your rates or policy forms would deny you the 
opportunity to do business in the State of Kentucky? Were you ever 
instructed or led to uaderstand that you could not do business unless 
you did already have approval ? 

Mr. Branpr. Yes. 

Senator O’Manoney. May [ask you, sir, what was the date at which 
the officials, quoting from your statement “indicated that approval 
would be forthcoming”? 

Mr. Branpr. At our conference, right after November of 1955. It 
would probably be December of 1955, because it was at the close of the 
year, and their officers, their new Governor and their new commis- 
sioner, Were coming in in the early part of the year. 

Senator O’Manoney. Then you say: 

All fire and allied lines forms and rates were shortly approved. 


What was the date of that ? 

Mr. Branpt. That was before the end of 1955. 

Senator O’Manoney. Late in December? 

Mr. Branpr. Right. 

Senator O’Manoney. Was there any exception from the approval? 

Mr. Branor. No. 

Senator O’Manonry. It covered everything you had filed? 

Mr. Branor. For fire and allied lines but not the casualty or auto- 
mobile. 

Senator O’Manonty. That means your fire and allied lines? 

Mr. Branpt. Right. 

Senator O’Manoney. And it was thereafter—that is to say, after 
1955—that there was a change of administration, and then you were 
denied any word at all ? 

Mr. Branpr. That’s right. 
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Senator O’Maunoney. But why didn’t this approval late in 1955 
protect you? 

Mr. Branpr. We did not receive approval from the outgoing com- 
missioner. We had a promise that we would get an approval. 

Senator O’Manoney. But your sentence here, sir, is this: 


All fire and allied lines, forms, and rates were shortly approved. 


In response to my question, you said that approval took place before 
the end of December. 

Mr. Branpr. That’s right. 

Senator O’Manoney. If it did, why were you not then in? 

Mr. Branpr. We did not choose to write only the fire and allied 
lines. When we go into a State, we like to write all of the coverages 
that we have in our company. 

Senator O’Manoney. But your automobile was not approved, is 
that correct ? 

Mr. Branpt. Our automobile was not approved. 

Senator O’Manonery. And because that was not approved, you did 
not want to write any ? 

Mr. Branpr. That’s right. 

Senator O’Manoney. Proceed. 

Mr. Branpr. North Carolina. With the exception of casualty in- 
surance other than automobile, all companies are required to belong 
totwo State bureaus. One for the bodily injury and property damage 
liability automobile coverage and workmen’s compensation insurance 
and the other for physical damage automobile insurance and fire an 
allied lines coverage. 

These bureaus follow the National Bureau and National Automobile 
Underwriters Association 100 percent for automobile forms, policies, 
rates, and manuals, and all companies are forced to comply with this 


rogram. 
. Mr. McHvueu. What do you mean by that, Mr. Brandt, that all 
companies are forced to comply with this program ? 

Mr. Branpr. The program is that you use the standard National 
Bureau policy. 

Mr. McHueu. Suppose you don’t want to? 

Mr. Branpt. They refuse you. We tried to file our own policy in 
there, and the only thing we could file was the National Bureau policy. 

Mr. McHven. Isn’t there a provision for your deviating? 

Mr. Branpr. Policy forms? No. 

Mr. McHveu. No provision for deviating a policy form? 

Mr. Branor. No. 

Mr. McHveu. No provision in the law? 

Mr. Branor. That’s right. 

Mr. McHveu. Now, what about a deviation in rates? 

Mr. Branpr. They require—this is just verbal. I don’t know what 
the law says, but verbally they say we have to be operating in there 
3 years before they will entertain a deviation on rates. 

Mr. McHven. Who tells you this? 

Mr. Branpr. The personnel in the insurance department. 

Mr. McHveu. Is there any provision like that in the law? 

Mr. Branot. I know of none. 

Mr. McHveu. But as a result of that, you have not attempted to 
get a rate deviation? 
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Mr. Branovr. That’s right, as of this date. We decided not to 
operate in there. We are contemplating doing some of the prelimi- 
nary work again trying to file for deviation this coming year. 

We have to file in June for a July hearing, for September effective 
date on any rate filings. 

Mr. McHveu. But for this advice you received from the insurance 
Department of Kentucky, would you be selling insurance at a lower 
rate in Kentucky today ? 

Mr. Branpr. Yes; we would. 

Mr. McHvueu. Do you sell the same kinds of coverage in this type 
of insurance at a lower rate in other States? 

Mr. Branpr. Yes. 

Senator O’Manoney. Do I understand that the rulings were not 
written rulings but oral rulings ? 

Mr. Branpr. Oral rulings, the only thing that we—— 

Senator O’Manoney. Have you made your applications in written 
form ? 

Mr. Branpr. Yes, sir. 

Senator O’Manoney. And to written applications—— 

Mr. Branpt. You get an oral refusal. 

Senator O’Manoney. You get an oral refusal ? 

Mr. Branor. Right. 

Senator O’Manoney. What does the law provide in Kentucky? 

Mr. Branopr. It is the regular model rate regulatory act, I am in- 
formed by my counsel. 

Senator O’Manoney. Have you ever sought to go to court to get a 
written action ? 

Mr. Branpr. No; we have not. 

Senator O’Manoney. Proceed. 

Mr. McHveun. Senator, may I ask one more question ? 

‘Senator O’Manoney. Yes. 

Mr. McHveun. In connection with the advice you received from 
the Insurance Department of North Carolina, do I understand you to 
say that before they would approve your deviation, you had to be doing 
business for a 3-year period ? 

Mr. Branpr. In that State. 

Mr. McHvueu. Haven’t you been doing business longer than 3 years 
in North Carolina ? 

Mr. Branpr. No; we have not. We have been admitted longer but 
not actively operating. 

Ohio. On October 23, 1958, this company was officially notified 
by the Ohio Department of Insurance that a territory definition revi- 
sion had been made and that this company was expected to comply 
with that revision. To make such a change this company’s operations 
would be drastically affected. 

Mr. McHucu. What type of a territory definition revision is this 
that you are talking about ? 

Mr. Branpr. They defined their cities closer, and also the territory 
by county. 

Mr. McHuau. Is this on automobiles now ? 

Mr. Branpr. Yes; and it was very difficult. Up to that point we 
had about 22 territories in the State of Ohio, and this would provide 
for about 88. 
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Mr. McHveu. Did this territorial definition affect substantially 
the rates at which you sell your insurance? 

Mr. Branpr. Yes. 

Because of the operations of this agency company it would be nec- 
essary that we ask our agents, on a large percentage of the policies in 
force, to secure the new territories. 

The change also involves changing hundreds of thousands of Inter- 
national Business Machine cards to provide the proper territories for 
our electronic renewal program. Conversations with department of- 
ficials followed and in effect this company was told that it must follow 
the revision or its existing filings would be disapproved. Faced with 
this situation, this company is currently following the territorial revi- 
sion program. 

I might add that as of Tuesday of this week, we received another 
letter from the Ohio department in which they want two of the terri- 
tories corrected over what they were as of January 1, which means 
you again have to arbitrarily set a division line there for a territory, 

Mr. McHveu. Mr. Brandt, over the years that you have been in 
business, have you ever declined to deviate or to file independently for 
the reason that you feared extensive opposition in the form of litiga- 
tion, and for this reason might have decided it was too unprofitable to 
go that route, and therefore followed bureau rates? 

Mr. Branpr. That was more or less our decision in Kentucky. We 
didn’t follow the bureau rates, we decided not to operate. Our deci- 
sion in North Carolina is that we had to follow the bureau rates, and 
we will become active there as the year progresses. 

Mr. McHven. In order to give you the type of independence of 
action which you deem necessary for your company’s operations, do 
you think it would be helpful to amend or to clarify the Federal law 
on this subject ? 

Mr. Branpr. Counsel advises that the present law is all right if prop- 
erly administered, and I know that this Public Law 15, which 1s the 
same law in a number of States, the administrating authorities always 
put their own interpretation on. 

Mr. McHueu. I gather from your testimony that there are a num- 
ber of States where you don’t feel it is being properly administered in 
order to give you the independence of action that you desire. 

Mr. Branpr. These States that I have cited, we operate as I stated 
in 14 States, and we have been operating successfully with the depart- 
ments and with our customers. 

Mr. McHuen. If there appears. to be no change in the attitude of 
the enforcement officials in these States for any length of time, do you 
think then it would be helpful or useful to have a clarification of 
Public Law 15 so as to make clear the intention of Congress with refer- 

ence to independence of action ? 

Mr. Branpr. That would be OK, maybe necessary as time goes on. 

Mr. Kirrrie. Mr. Chairman, one question. Would it be advisable to 
have a clarification of the all-State insurance law? If you feel that 
that provides adequate protection for competition, that it is only a 
matter of State interpretation, wouldn’t it be wise to try and clarify 
that ? 

Mr. Branpvr. Yes. 

Senator O’Manoney. You refer to the all-industry bill? 
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Mr. Kirrrre. The all-industry bill. 
Mr. Branpr. Yes. That is one of our little competitors back there. 
We would be in favor of the California type of law. 

Senator O’Manoney. In how many States do you operate ? 

Mr. Branpr. Twenty ; fourteen actively. 

Senator O’Manonry. How many of those 14 States have the all- 
industry law ? 

Mr. Branpr. All of them have the all-industry law with the ex- 
ception of North Carolina. 

Senator O’Manonry. How many different interpretations of the 
all-industry law do you have in the 14 States ? 

Mr. Branpr. About 14. 

Senator O’Manonry. This is a serious question. 

Mr. Branpr. That’s right. 

Senator O’Manoney. Is that your serious answer ? 

Mr. Branor. As I stated, the States that I have cited are the ones 
that are not interpreting according to our thinking and do not allow 
us the independence that we need. 

Senator O’Manonery. Let me get the answer from your counsel. 

Senator Harr. Mr. Chairman, I had the opportunity to introduce a 
fellow member of the Michigan bar, Mr. Jamieson, before you arrived. 
I will do it again. 

Senator O’Manoney. All right, Mr. Jamieson. We will ask 1 the 
question. In the 14 States operating under the all-industry law, in 
how many States are there different interpretations of that law, with 
respect to deviations and independence of filing of rates, and the use 
of different policy forms ? 

Mr. Jamieson. The only States, Senator, in which we have had any 
difficulty are the ones Mr. Brandt has enumerated. 

Senator O’Manonery. Those other States have not caused you any 
difficulty at all ? 

Mr. Jamieson. No, sir, and we have been able to operate there as 
an independent filer without any trouble. 

Senator O’Manonery. Will you make a part of the record a list 
of the States in which you do operate ? 

Mr. JAmiEsoN. Yes. 

Senator O’Manoney. So that it will be clear to anyone who reads 
what the difference is as between the interpretation in these various 
States in which you operate ? 

Mr. JAmreson. Yes, sir. 
(The list of States referred to follows :) 


States in which the Auto-Owners Insurance Co. is actively engaged in the 
writing of fire, casualty, and automobile insurance: 


Michigan North Dakota Alabama 

Ohio South Dakota Florida 

Indiana Iowa South Carolina 
Illinois Missouri North Carolina 
Minnesota Tennessee 


Senator O’Manoney. If it appears that there is a burden upon com- 
petent, sound economic and financial companies from differences of 
interpretation of what is supposed to be an all-industry law, it would be 
important for the committee record to show that, so we are asking you 
totake your time to supply the answer to that inquiry. 
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Mr. Branpt. We will do that, Senator. 

Mr. McHueu. I have no further questions, Senator. 

Senator O’Manonry. Any other questions of this witness? 

Mr. Pecx. Mr. Chairman, just one question. Mr. Brandt, you have 
cited these five States as examples of what you consider improper 
administration of the McCarran Act. Referring back to your experi- 
ence in the State of Kentucky, actually there were two shaiea of this 
problem. The first one was that you were asked to compare your 
policy forms and your rates with those of the bureau. The second 
phase of your problem was that you ultimately did not receive ap- 
proval of your rates. 

Now, sir, with respect to the request that you compare your policy 
forms with the bureau forms, do you think that was unnecessary or 
arbitrary or improper in any way ¢ 

Mr. Branpt. We didn’t mind it, but then, of course, we asked for 
the hearing or they asked us to come down at the time. 

At the time they asked us to compare the policies we were invited 
to Kentucky to visit with the personnel. We went down and cited 
the differences between our policies and the National Bureau policies. 

Mr. Peck. Is it customary that State insurance commissioners or 
directors will request independent filers to compare their own policy 
forms with bureau forms? 

Mr. Branprt. On several occasions we have; yes. 

Mr. Peck. But that does not necessarily lead to difficulties? 

Mr. Branprt. No. 

Mr. Peck. Or entanglements? 

Mr. Branpr. No; we are willing to deal with that. 

Mr. Peck. I suppose in the general search for some sort of uni- 
formity ? 

Mr. Branot. That’s right. 

Mr. Peck. For purposes of ease of administration by the State 
government, I would think. 

Mr. Branpt. Yes. 

Mr. Peck. That was my only question, sir, merely directed to the 
request for comparison. 

Thank you very much, Mr. Chairman. 

Senator O’Manoney. Call the next witness. We are very much 
obliged to you, Mr. Brandt. 

Mr. McHvueu. The next witness, Senator, is Mr. J. Michael Riley, 

resident of the Transport Insurance Co., and with him is Mr. Robert 
ilton, vice president in charge of underwriting. 


STATEMENT OF J. MICHAEL RILEY, PRESIDENT, TRANSPORT IN- 
SURANCE CO., ACCOMPANIED BY ROBERT HILTON, VICE PRESI- 
DENT IN CHARGE OF UNDERWRITING 


Mr. Ritry. I am J. Michael Riley and I am president of Transport 
Insurance Co. Transport Insurance Co. is a capital stock fire and 
casualty insurance company presently licensed in 42 States and the 
District of Columbia. The company was organized in 1950. At or- 
ganization, capital and surplus totaled $300,000. Currently, capital 
and surplus totals $2,137,518.38. 

The stock of the company is owned by motor carriers or individuals 
closely affiliated with the motor transportation industry. The com- 
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pany was organized by the motor carriers in order to make certain that 
there would be a competitive market for motor carrier insurance. 

Prior to the organization of Transport Insuranca Co., there was a 
very limited insurance market for motor carriers, and it was very 
difficult to purchase adequate protection at reasonable rates. 

Mr. Nevitie. Mr. Riley, what reasons were there for the limited 
market you have described ? 

Mr. Ritey. Well, the growth of the motor carrier industry was very 
dynamic. The large casualty companies were not prone to concern 
themselves too much with this new element that came into the insur- 
ance field. I don’t mean to say they all stayed out of the field, but 
some entered the field and withdrew. It was a difficult line of insur- 
ance to write, and a great many of them were unsuccessful, and for 
that reason withdrew completely. 

Up until the early 1950's or late 1949 it was very difficult for motor 
carriers to buy insurance with freedom in the open market. It was 
so restricted that they almost had to take what the insurance market 
afforded to them. 

Senator O’Manoney. What State issued your charter, sir? 

Mr. Ritzer. The great State of Texas, Senator. 

Senator O’Manonry. I beg your pardon? 

Mr. Ritry. Texas. 

Senator O’Manoney. When I heard that word “great,” I wanted 
to be sure. 

Mr. Ritey. I didn’t think it was necessary to repeat it, sir. 

Senator O’Manoney. Proceed. 

Mr. Ritey. Transport Insurance Co.’s written premium this year 
will exceed $10 million. Although licensed to provide all lines of fire 
and casualty insurance 

Mr. Nevitte. Excuse me, Mr. Riley, are you speaking here of the 
same States and the District of Columbia that you did in the first 
part of your statement ? 

Mr. Ritey. Yes, sir. 

Mr. Nevitze. In other words, your license provides all lines in 42 
States, I think you said, and the District of Columbia? 

Mr. Ritey. That’s correct. 

Our business, however, is voluntarily restricted primarily to auto- 
mobile lines, general liability, workmen’s compensation, and cargo 
liability for members of the motor transportation industry. 

In 1958, 53 percent of the company’s premium volume was derived 
from automobile bodily injury liability and automobile property 
damage liability insurance; 19 percent came from workmen’s compen- 
sation insurance; and 16 percent from cargo liability insurance. The 
remainder was derived from the miscellaneous general liability lines 
and from automobile physical damage. 

Previous to the organization of Transport Insurance Co., motor 
carriers on the Pacific coast had organized the Transport Indemnity 
Co. of Los Angeles in 1945. Subsequently, a group of motor carriers 
in the Middle West organized the Carriers Insurance Exchange of 
Des Moines, Iowa. 

As a result of the activities of the motor transportation industry- 
owned insurance companies, the insurance market for motor carriers 
has been stabilized and has become extremely competitive. 
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I would like to clarify one word there, if I may, Senator. Where 
I used the words “has been stabilized” I would Ike to emphasize that 
my meaning there applies to their ability to purchase insurance pro- 
tection in a competitive market. 

Not only do the industry-owned insurance companies compete for 
motor carrier insurance, but a large segment. of the insurance industry 
has reentered the market and so is competing vigorously for motor 
carrier insurance business. 

This reentry of the general insurance companies into the motor 
transportation insurance market has been brought about, in a lar 
measure, by new techniques pioneered and developed by the industry- 
owned companies for insuring motor transportation business. 

The motor transportation industry primarily is engaged in inter- 
state commerce as differentiated from a purely intrastate business and 
it is from the standpoint of insuring motortrucks and buses in inter- 
state commerce that I will be speaking to you. 

Mr. Nevitte. Mr. Riley, may I interrupt again? 

Mr. Ritzy. Yes, sir. 

Mr. Neviniz. Are you regulated in any fashion by any Federal 
agency or agencies ? 

Mr. Rizey. We are to a degree in that the Interstate Commerce 
Commission requires filings on any motor carrier engaged in inter- 
state commerce. We have to submit our annual statement to the In- 
terstate Commerce Commission and they keep close track on the fi- 
nancial conditions of all companies who make filings on motor carriers 
engaged in interstate commerce. To that extent we comply with the 
insurance requirements of the Interstate Commerce. 

Additionally, they do prescribe endorsements and forms to make 
certain that the public is receiving protection under the liability poli- 
cies in compliance with the Interstate Commerce requirements. 

Mr. Nevittr. Does the Interstate Commerce Commission consider 
your rates at all? 

Mr. Ritzer. They do not. 

Mr. Nevitxe. These initial forms that they require you to file, are 
they over and above the normal language of the State-required and 
State-approved policy forms? } 

Mr. Riney. Yes, they are, they are approved in all States where 
it is required that you issue a so-called uniform policy, they have ap- 
proved the use of the Interstate Commerce endorsements. __ 

Mr. Neviie. Have you ever had a conflict between one policy form 
versus the other, insofar as Interstate Commerce forms are concerned ! 

Mr. Rirxy. No, sir, we have not. I might add that in every in- 
stance where we are insuring motor carriers the coverage that we 
provide under our basic policy is greater than the required minimum 
protection as prescribed by the Interstate Commerce Commission. 

Mr. Nevittx. Does the transport of the carrier trailer—truck trailer 
on the railroads add any additional complicating factors to the 
picture? : 

Mr. Ritey. You are talking about so-called piggyback of trailers 
by the railroads? 

Mr. Nevitie. Yes. ; 

Mr. Ruiter. No, not from a coverage standpoint. It gets the trailers 
off the highway. It reduces the exposure. 
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Mr. Nevitte. Under whose jurisdiction would the insurance be in 
that. situation ¢ 

Mr. Rirey. That depends entirely upon the type of policies as 
jssued. As far as the policies which Transport Insurance Co. issues, 
our regular policies—if I may use the term—our policyholder would 
be protected regardless of who was finally adjudged at fault. 

In order words, the protection follows the liability of the insured. 
If it was determined that the insured motor carrier was liable to a 
third party, our policy would provide coverage. If, on the other 
hand, it should turn out that the liability was that of the railroad, 
our insured would be protected but the railroad would have to make 
payment to the claimant. 

Senator Harr. Mr. Chairman, on that point I know I am not clear. 
Is the ICC regulation that you have just mentioned directed at you 
as an insurance company or at the carriers who buy insurance from 

ou? 

Mr. Ritey. Actually it is directed at the motor carrier, but it goes 
a step further than that, because the ICC believes that it is within 
their province and responsibility to make certain that the companies 
filing this evidence of insurability for the protection of the public 
must be sound and solvent. 

So they feel for that reason they do have a duty to at least review 
and accept or reject the individual companies. 

In other words, they will not just accept filings from all companies. 
It is up to them to decide whether they will accept your filings or not. 

Senator Harr. But would it be technically correct to say that the 
ICC’s relationship is not with you but with the carrier, and the 
carrier tenders your policy, and as a condition to his operating cer- 
tificate or whatever technical language, the Commission determines 
that you as an insurer are physically responsible, or something like 
that? But you come into the ICC only by this indirect method; is 
that right? 

Mr. Rirey. I wish I could answer that clearly “Yes” or “No.” For 
the most part I would say “Yes.” I believe that they are required 
to go a step further because of the fact that any insurance company 
that intends to make filings with the Interstate Commerce Commis- 
sion, regardless of the individual motor carrier, must be approved by 
the Interstate Commerce Commission. 

Senator Harr. Would the Interstate Commerce Commission be 
saying to you that you have to change this condition or would it be 
saying to the carrier, “We can’t certificate you with this policy”? 

Mr. Ritzer. The Interstate Commerce Commission, if they deemed 
at any time that an insurance company was insolvent or was in bad 
financial condition, would take action directly with the insurance 
company involved. They would put them on notice that they were 
not accepting any more filings, and would tell them they would have 
to cancel the filings, and notify the motor carrier simultaneously that 
he would have to replace those filings with an approved insurance 
carrier within a specified time. 

Senator Harr. Thank you, Mr. Chairman. 

_ Senator O’Manonry. Those are very interesting questions and very 
interesting answers. Let me see if I can summarize them correctly. 





47932—60—pt. 228 











1344 THE INSURANCE INDUSTRY 


As you have told us at the very beginning, your company was 
organized at a time when motor carriers found it difficult to obtain 
insurance for their traffic. And so this insurance company, wholly 
owned by motor carriers, was established. 

Mr. Ritey. That isa correct statement. 

Senator O’Manoney. It operates throughout the United States in 
42 States and the District of Columbia in compliance with the laws 
in those States. 

Mr. Rirey. That is correct. 

Senator O’Manonry. I want you to answer because they can’t take 
a nod on the machine. 

Mr. Ritey. Yes, sir, everything you have said is correct up to this 
point. 

Senator O’Manonry. Therefore you comply with the State insur. 
ance laws. There are no Federal insurance laws with which you have 
to comply ? 

Mr. Ritxy. That is correct. 

Senator O’Manonry. But when the Interstate Commerce Commis- 
sion acts upon the applications of motor carriers for certificates to 
enter a business and to carry on business, the Interstate Commerce 
Commission also takes into consideration the insurance that the carriers 
carry ? 

Mr. Ritey. That is correct. 

Senator O’Manonery. And their concern about this for the protec- 
tion of the public who use motor carriers does go so far as to make 
them require a showing from the insurance company as to its financial 
ability to carry on insurance ? 

Mr. Ruiter. That is correct, sir. 

Senator O’Manoney. And protect the motor carrier, is that right? 

Mr. Ritey. That is correct. 

Senator O’Manonry. To what extent does this supervision by the 
Interstate Commerce Commission of the financial soundness of the 
insurance company go? 

Mr. Ritey. I would say that from personal knowledge the Inter- 
state Commerce Commission makes an intelligent study of the annual 
financial statement that is prescribed by the insurance commissioners. 

Senator O’Manonery. But it makes no rulings with respect to your 
rates ? 

Mr. Ritry. None whatsoever. 

Senator O’Manonry. It makes no rulings with respect to the ac- 
tual forms of the policy or the rates that are levied? 

Mr. Ritzy. That is correct, except for prescribing that you are pro- 
viding the minimum protection as required by law for protecting the 
public in the way of limits of liability and so on. 

Senator O’Manonery. You are talking about the coverage in the 
policy ? 

Mr. Riry. Only to the extent as I mentioned that you have the 
endorsement prescribing the minimum requirements as set forth by 
the Commission. 

Senator O’Manonry. Whose endorsement ? 

Mr. Rutzy. The so-called ICC endorsement, which is a standard 
endorsement form that the Interstate Commerce Commission has ap- 
proved for use with interstate commerce policies. 
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Senator O’Manonery. Does that cover the operations of the insur- 
ance company ¢ 

Mr. Ritey. No, it does not. It protects the members of the public 
up to the required minimum prescribed limits in the law. 

Senator O’Manoney. It is not clear from your answer what the 
minimum prescribed limits of the law are. 

Mr. Ruiter. It applies to bodily injury liability and property dam- 
age liability, with a minimum $25,000 for any one person, $100,000 
for any one accident for bodily injury and $10,000 for property 
damage. 

Senator O’Manoney. And in what law does that appears? It is 
not in the Interstate Commerce Act, you know. 

Mr. Ritey. I couldn’t answer that question directly, Senator. It is 
not inthe law. Itisa regulatory ruling. 

Senator O’Manoney. It is not in the State ruling? 

Mr. Ruiter. No, sir. 

Senator O’Manoney. Or is it? 

Mr. Rizey. No. 

Senator O’Mauoney. Is it in the ICC regulation ? 

Mr. Ritey. Yes, it is in the regulation. 

Senator O’Manoney. All right, thank you very much. 

Mr. Riuey. I believe I got down to page 2, the second paragraph 
of my statement. 

Before doing so, however, I want to go on record with the com- 
mittee that the Transport Insurance Co. is wholeheartedly in favor 
of State regulations and not Federal regulation of the insurance 
business. 

It is my opinion, developed from the experience of our company 
that the public and the insurance industry are best served by having 
insurance regulated at the local level. We have found State regula- 
tions to be exceedingly fair and just and the individuals making up 
the departments to be conscientious in their duties and responsibil- 
ities. 

In the 42 States in which we operate, three States, I would like to 
qualify this too to the extent that I am speaking strictly from insur- 
ance applicable to motor carriers, Texas, Virginia and Louisiana 
have uniform rating laws and mandatory policy forms. In our opin- 
ion the laws of these States need to be corrected to the extent of al- 
lowing free competition subject to such regulation as necessary to 
maintain sound, solvent operation as provided by the insurance com- 
missioners all-industry bill. 

Mr. Nevitie. Mr. Riley, do you have any specific suggestions to 
accomplish this aim ? 

Mr. Rirey. A little later on I make a recommendation as to this 
committee, which I think you have heard quite frequently about setting 
forth the intent of the McCarran Act. 

Mr. Nevitir. Very well. 

Mr. Ritfy. If this was done it would afford the motor carriers the 
broadest. coverage available at reasonable and competitive insurance 
rates, 

In my opinion the fact that a few States have adopted mandatory 
rating plans, stems directly from an incorrect interpretation of the 
intent of the McCarran Act. 
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I want to state too, that in the overall structure of insurance, the 
problems which exist make up only a very small portion of the total 
structure and arises primarily from the interstate nature of the 
motor carrier risks we insure. 

As the Transport Insurance Co. is an industry-owned company it 
behooves us to treat all of our policyholders in the same manner. The 
similar nature of our insured’s operations also make necessary sim- 
ilar treatment and insurance protection. 

Any one policyholder is entitled to the same protection and rating 
structure as any other similar policyholder. 

Mr. Nevitie. May I interrupt at that point. This would apply to 
all insurance companies, would it not ? 

Mr. Riney. Yes, sir. I think that it is probably a little more pro- 
nounced in our particular operation because speaking of automobile 
insurance as brought out here earlier you have different exposures in 
different areas and so on. 

But the nature of the vast majority of our people, whether they 
happen to be domiciled in Wyoming, Virginia, or Texas, is so similar 
that it even makes it more concise as to providing them with identical 
coverage. It is not a question of discrimination as much as it is to 
get it to as close an approximation of covering exactly the same thing 
for each one. 

Mr. Nevitte. You are not saying then that all policyholders should 
not be treated equally in the other lines of insurance? 

Mr. Ruiter. No, sir; I am not. I am trying to confine my discus- 
sion, however, to the motor carrier field rather than getting into the 
private passenger automobile field. 

Not all lines of insurance are subject to the mandatory rating and 
policy requirements in the so-called mandatory States. 

Mr. Cuumpris. Would you repeat that again, please? 

Mr. Rizey. Not all lines of insurance are subject to the mandatory 
rating and policy requirements in the so-called mandatory States. In 
all of these, however, automobile bodily injury and property damage 
liability insurance is subject to control and since it constitutes the 
majority of the insurance program from both a cost and exposure 
standpoint of the motor carrier, it is the area in which the majority of 
the problems arise. 

The problems confronting Transport Insurance Co. that is. 

The problems which arise are of differences in protection and in 
differences in the cost element to the insurance buyer. In those 
States which allow free competition and independent filings, no such 
problem exists. Both Louisiana and Virginia permit rate deviations, 
while Texas does not; however, all prescribe policy and coverage 
forms. 

Senator O’Manoney. May I interrupt you, sir, to ask you to turn 
back to page 2, the second paragraph from the end. Your first sen- 
tence reads: 


In my opinion, the fact that a few States have adopted mandatory rating plans 
stems directly from an incorrect interpretation of the intent of the McCarran Act. 

Would you care to specify that incorrect interpretation ? . 

Mr. Ritey. Yes; in following the arguments of the so-called uni- 
form rate side of the insurance business and the independents, I have 
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noticed every time the question has come up that a large segment of the 
industry in favor of unifor mity maintain that a law such as Texas has 
does meet all of the requirements of the McCarran Act, that it was the 
intention of Congress to have regulation such as the T exas law. 

I believe that this i is one reason that there is confusion, and I believe 

that this is an area in which this committee could do a very great deal 

to assist the State legislators; what has happened in the past is that 
the uniform rate side and the independents argue that their position is 
in keeping with the intent of the McCarran “Act. This results in a 
sreat deal of confusion. The uniform rate advocates content that the 
fire rate law in Washington, D.C., spells out the intent of Congress and 
demonstrates that uniformity is in keeping with the intent of the 
McCarran Act and raise the question as to who knows better than Con- 
gress the intent of the McCarran Act, when they themselves have ap- 
proved a uniform rating law in Washington. 

We don’t believe that that is true, as you explained earlier today, 
but it is a potent argument. 

It is used quite successfully, in my opinion, by the proponents of 
uniformity. Does that satisfactorily answer your question 

Senator O’Manoney. That, you say, is a misinterpretation of the 
McCarran Act to which you refer? 

Mr. Ritey. It is my opinion that it is a gross misinterpretation of 
the intent of the McCarran Act. 

Senator O’Manonry. Thank you, sir. 

Mr. Ritey. The policy norm: lly issued by the Transport Insurance 
Co. in all States other than Louisiana, Texas, and Virginia, is broader 
and provides more adequate protection for the motor carrier than the 
prescribed policies in those States. 

If I might just interject this: There has been a lot said about re- 
duced rates and uniform rates. I would like to sti-ss that it is just as 
important to be able to afford broader coverage as it is to be able to 
write at reduced rates 

The policy form issued by the Transport Insurance Co. has been de- 
signed especially for the exposures and activities of a motor carrier 
whereas the policy form prescribed in Louisiana, Texas, and Virginia 
is a standard automobile policy form for use w ith an y and all types of 
private automobiles, as well as trucks and buses. 

The rates charged by Transport Insurance Co, in mandatory rate 
States are usually higher. 

The difference here is that the expense factors for operating Trans- 
port Insurance Co. are less than the expense factors of the average 
company which are used in developing rates in those States and be- 
cause Transport Insurance Co. has developed a rating formula spe- 
cifically for the handling of motor carrier risks. 

There are, of course, variations in the method of regulation and con- 
trol exerted by Louisiana, Texas, and Virginia. Louisiana and Texas 
both regulate only tr ucks and buses gar aged i in those States. For ex- 
ample a motor carrier domiciled in Texas or Louisiana with units 
garaged in one of the competitive rate States would be issued two 
policies with two separate rating systems applicable. 

Mr. Nevin. Mr. Riley, doesn’t this place a direct burden on inter- 
state commerce ? 


Mr. Ritey. In my opinion, yes, definitely. 
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The Texas or Louisiana policy, as the case may be will apply to 
vehicles domiciled in either of these States regardless of where they 
operate even though they cross the State line into other States. 

The policy issued with respect to vehicles domiciled in other States 
would apply to the particular vehicle regardless of where the vehicle 
is operated. Virginia is somewhat different in that it regulates all] 
vehicles regardless of where they are domiciled, if the home office of 
the motor carrier is in Virginia. 

Mr. Nevitte. Does this result in the carrier being forced to purchase 
double coverage ? 

Mr. Ritey. If it is properly handled, it is not necessary for him to 
have double coverage. However, he has two sets of contracts pro- 
viding different insurance at different rates. As an example, under 
our normal policy we issue what is called a single-limit policy. If 
the motor carrier requires a million dollar limit of liability, that is 
what the policy provides. In a State such as Texas, at least up to the 
present time, you can’t provide a single limit. We have to provide 
separate limits for bodily injury any one person, a separate limit for 
bodily injury any one accident, and a separate limit for property dam- 
age liability. 

So in the case where he has to have the two policies, there are gaps, 
and the possibilities of not having the same protection, depending 
upon where the equipment was garaged. 

Mr. Cuumprtis. May I ask a question at this point? 

Senator O’Manoney. Certainly. 

Mr. Cuumpris. A moment ago in answer to Mr. Neville’s question, 
you said that this program, as it is in Texas and Louisiana, would 
impede interstate commerce. 

Mr. Ritey. I don’t recall saying that this program would impede. 
I think it was in answer to a specific question where the motor carrier 
is required to pay a higher rate, because of his having been domiciled 
in a uniform rate State could possibly increase his cost and ultimately 
increase the cost to the users of the motor carriers service, because 
those costs go into his rate makeup. 

Mr. Cuumenrts. I was getting to this thought. Most State statutes 
that throw a roadblock into the flow of interstate commerce can be 
determined as unconstitutional beyond the police power of the State. 
Have you made any test of the constitutionality of those statutes as 
to that specific point ? 

Mr. Ritry. No, sir; we have not, not as yet. 

The result of the Transport Insurance Co. providing less coverage 
and receiving more premium than is required from the mandatory 
rate and uniform policy States has a very definite effect as to the 
ability of the motor carrier to effectively compete for business with 
motor carriers located in the competitive rate States. 

This is brought about because the expense factors of the motor car- 
rier’s operations are higher as a result of having higher insurance 
costs than the motor carrier in the competitive rate State. Addi- 
tionally, I believe that the public is injured through the lack of pro- 
tection available to the motor carrier under a broader, more compre- 
hensive policy and because freight rates are based, in part, on the ex- 
penses of the motor carriers. 
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Therefore, if the motor carrier pays more than necessary for its in- 
surance, the expenses are higher and, ultimately, the freight rates 
paid by the public are also higher. ot he 

Part, but not all, of the additional costs to the motor carrier in the 
mandatory rate State is offset by the fact that we are allowed to pay 
dividends to policyholders. This allows us to return a portion of the 

remium to our insureds. 

Asa result of the insurance company handling a different insurance 
plan in the mandatory States, expenses are increased and are event- 
ually passed on to the public in the form of higher rates, 

I mentioned previously that there is now stability in regard to the 

urchasing of insurance and competition for motor carrier insurance 
fapinees because the industry-owned insurance companies were able 
to experiment and devise new plans and methods of providing motor 
carrier insurance. 

Such experimentation was not, and is not, possible under manda- 
tory rate and policy States. As a matter of fact, many features de- 
sirable to the motor carriers are still not available in the mandatory 
States even though they have been proven sound by years of opera- 
tion in the competitive rate States. 

It is my opinion that the regulation made necessary by statute in the 
mandatory rate and uniform policy States stifles and prevents com- 
petition between insurance companies. 

It is also my opinion that it is injurious to the growth and forma- 
tion of new insurance companies. Obviously, a new insurance com- 
pany, in order to compete, must develop sound competitive plans, new 
techniques, and reduces costs of operations. I submit that under uni- 
form rates and policies it becomes practically impossible for the small 
insurance companies to sanceaslilts compete against the big com- 

anies. An insurance buyer offered the same policy at the same costs 

y an old established company with $10 million in capital or a new 
company with $500,000 in capital will usually choose the older estab- 
lished company. 

Another aspect of the mandatory rates and uniform policy States is 
that they force insurance buyers to go to the foreign nonadmitted 
insurance carriers to obtain the type of protection they want at a 
negotiated price. 

I believe that State laws requiring mandatory rates and uniform 

olicies are contrary to the intent of the McCarran Act and that the 

tates should control the insurance industry to the extent that there 
is an competition among insurance companies to the benefit of the 
ublic, 
; The State regulation of insurance, for the most part, is excellent; 
there is free and open competition among financially sound insurance 
companies to the benefit of the public in the majority of States. 

I believe that such State regulation should be continued and that the 
correction of the problems which do exist is possible at the State level. 
This committee can do much to correct the existing problems by spe- 
cifically defining and specifying that the intent of the McCarran Act 
is to provide for free and open competition. I do not believe that 
further legislation is necessary by the Congress. I do believe that the 
States should be given an exact definition of the intent of Congress in 
passing the McCarran Act. 
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If your committee will do this, I am confident that the individual 
States will take the necessary steps to insure compliance with the 
McCarran Act. 

Senator O’Manonry. On page 5, Mr. Riley, in the middle of the 
page, you have a single sentence paragraph reading as follows: 

Another aspect of the mandatory rates and uniform policy States is that they 
force insurance buyers to go to the foreign nonadmitted insurance carriers to 
obtain the type of protection they want at a negotiated price. 

How extensive is that practice? 

Mr. Rizey. I do not have exact figures, Senator, but, in my opinion, 
it is very extensive. 

Senator O’Manoney. Will you be good enough to look into the 
matter when you return to your oflice and write this committee a letter 
in which you will make a report on this aspect 

Mr. Ritey. I will be able to give you an estimate but it will only be 
an estimate because, being uncontrolled, there is no one place where 
you can obtain records on the amount of business being—— 

Senator O’Mauonry. You are an insurance company owned by 
motor carriers? 

Mr. Rizey. Yes, sir. 

Senator O’Manonry. Your company came into existence because 
motor carriers found it difficult to get insurance until you were organ- 
ized, and you tell us that the mandatory rate and uniform policy 
States practice is such that it compels motor carriers to go to foreign 
nonadmitted insurance carriers to obtain their insurance / 

Mr. Rirey. That is correct. 

Senator O’Manoney. I think that you probably ought to have con- 
siderable information about that. I think it is an important aspect of 
this whole problem. 

Mr. Ruzxy. I will be happy to provide that. 

Senator O’Manonery. Please go into that and let us have a report. 

Mr. Rirey. I certainly will. 

Senator O’Manonery. And may I say that I think it would be help- 
ful to us also if your counsel would prepare a brief on the legal recom- 
mendations that you make. 

This final recommendation of yours for an amendment to the Mc- 
Carran Act to make it clear that its intention was to provide for free 
and open competition is a comparatively simple recommendation that 
could be readily understood by everybody, I think. 

Mr. Nevittr. Mr. Chairman, may I ask another question ? 

Senator O’Manonry. Certainly. 

Mr. Nevitte. On the nonadmitted company to which Senator 
O’Mahoney referred a moment ago, does the ICC approve the foreign 
companies as it does the domestic companies? 

Mr. Rizey. No, it does not. 

Mr. Nevitxe. Can you tell us a little more detail of the situation as 
it exists in that regard ? 

Mr. Rirry. There are two or three different ways of accomplishing 
insurance in the nonadmitted market. One is for an American- 
admitted company to make the filings for the nonadmitted carrier 
under reinsurance arrangement. 

Mr. Nevitix. You say the filings. You mean make the filings with 
the Interstate Commerce Commission ? 
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Mr. Ruy. That’s right. Another probably greater use is where 
with larger insureds more and more are desirous of qualifying with 
the Interstate Commerce Commission as a self-insured, which elimi- 
nates the necessity of their filing the nonadmitted insurance with the 
Interstate Commerce Commission. 

Mr. Nevitie. But insofar as these nonadmitted companies are con- 
cerned, the Interstate Commerce Commission, so far as you know, 
simply has a flat rule that they will not be acceptable to interstate com- 
merce carriers. 

Mr. Ritey. That is correct. 

Mr. Nevitte. To provide insurance for interstate carriers ? 

Mr. Ritey. That 1s correct. 

Mr. Nevitte. That is all I have. 

Mr. Cuumeris. You mentioned awhile ago that carriers that are 
domiciled in Texas will have to comply with the mandatory laws of 
Texas; is that correct ? 

Mr. Ritey. Yes; on equipment garaged in Texas. 

Mr. Cuumeris. Yes. Let’s say the carrier and the equipment are 
domiciled in a State that does not have the mandatory law, and those 
carriers pass through Texas. Does Texas have any regulation of those 
carriers 

Mr. Ritey. Texas regulates under their rules the portion 

Mr. Cuumerts. Excuse me, I don’t mean the carriers but the insur- 
ance companies that cover the carriers. 

Mr. Ritey. I am not quite clear on the question. 

Mr. Cuumpris. A moment ago you said that irrespective of where 
the carrier travels, if he is domiciled in Texas he has to get a policy 
under the Texas law which is under mandatory rates and certain 
restrictions. 

Mr. Ritry. That is correct. 

Mr. Cuumpris. Let’s say that the carrier is domiciled in an indus- 
try model law State where they have deviations, and so forth, and 
that particular carrier travels through Texas and Louisiana, which 
have a mandatory law. What restrictions do those two States place 
upon the insurance ? 

Mr. Ritey. If any of that equipment, even on the carrier domi- 
ciled outside of Texas—let’s use Missouri as an example. 

Mr. Coumerts. Yes. 

Mr. Ritey. If a motor carrier is domiciled in Missouri and operates 
into Texas, and if he has any equipment which is domiciled or garaged 
in Texas, on that equipment you must issue the Texas policy, the 
Texas rates and so on. 

Mr. Cuumpnris. So if he has a Missouri policy, he also has to have 
one in Texas? 

Mr. Ritry. That is correct. 

Mr. Cuumpris. Has the constitutionality of that point been tested 
in the court ? 

Mr. Rirry. No; not tomy knowledge. 

Mr. Cuumprts. Thank you. 

Mr. Peck. Mr. Riley, do we understand that you do not advocate 
any amendment to the McCarran Act but merely a clarification of the 
intent of Congress behind it ? 

Mr. Ritey. Yes, sir. 
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Mr. Precx. And you suggest that such clarification could be con. : 


tained in a subcommittee report ? 

Mr. Ritzer. Iam very hopeful of that. 

Mr. Pecx. That would be the extent of your recommendation ? 

Mr. Ritey. Yes. 

Mr. Peck. And you do not recommend any actual amendment to 
the McCarran Act itself? 

Mr. Ritey. No, sir. 

Mr. Pecx. One final question in further pursuit of the point 
brought up by Senator Hart. In connection with the ICC’s accept- 
ance or rejection of an insurance company’s filings, are the communi- 
cations concerning the insurance company from the ICC sent directly 
to the insurance company, or are they addressed to you through the 
trucking company ? 

Mr. Riney. No, sir. 

Mr. Pecx. Phrased in another fashion, sir, do they deal directly 
with you or do you just hear about it from the trucking company ? 

Mr. Rury. No. I believe as a matter of practice on any letters of 
the type you are describing, they send the original letter addressed to 
the motor carrier involved with a copy to the insurance carrier. 

Mr. Peck. Then the trucking company or the transportation com- 
pany is required to get you in line, so to speak 

Mr. Ritey. Or replace his insurance. 

Mr. Peck. The transportation company is required to show that it 
has adequate insurance, and the ICC is not particularly interested 
in where it gets the insurance so long as it is good ? 

Mr. Ritey. Yes, sir. 

Mr. Peck. Thank you very much. 

Senator O’Manoney. Any other questions? 

Mr. Nevitze. Just one, Senator. In line with your recommenda- 
tion, you would be in favor of a repeal of the District statute, would 
you not ? 

Mr. Rirey. Yes, sir. 

Mr. Nevitie. You said that you did not recommend any change, 
but that was confined to the McCarran Act only ? 

Mr. Rirey. That is only in connection with the McCarran Act. 

Mr. Nevitte. And what District statute are you referring to? 

Mr. Ritey. The fire rating. 

Mr. Nevitue. The fire law? 

Mr. Rizr. The fire law. The one we hear about in Texas every 
time the legislature convenes. 

Senator O’Manoney. Senator Hart, do you have any questions? 

Senator Harr. You specified a dissatisfaction with the District 
law. Is that the only jurisdiction in which you think the law should 
be changed ? 

Mr. Ritey. Well, as I pointed out in my statement, I believe that 
the uniform rate laws should be changed at the State level, that is 
wherever they exist, such as the ones I mentioned specifically, Texas, 
Virginia, and Louisiana, to comply with what we think already is the 
intent of the McCarran Act. 

Senator Harr. That leaves 38 or 39 States without criticism. 

Mr. Rirey. I believe that that is the case, or maybe more. 

Senator O’Manonery. There being no other questions, Mr. Riley, 
we are very grateful to you for your presence here today, for your 
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resentation of the matters which give us concern, and your ready and 
rank responses to our questions. 
Thank you very much. 
Mr. Ritey. Thank you, sir. 
Senator O’Manoney. The next witness, Mr. McHugh? 
Mr. McHvueu. The next witness, Senator, is Mr. David Lloyd 
Kreeger, vice president and general counsel of the Government Em- 
loyees Insurance Co. of the District of Columbia. 
Mr. Kreeger, will you introduce for the benefit of the subcommittee 
the other associates with you? 


STATEMENT OF DAVID LLOYD KREEGER, VICE PRESIDENT AND 
GENERAL COUNSEL, GOVERNMENT EMPLOYEES INSURANCE CO., 
ACCOMPANIED BY WARREN NIGH AND GEORGE PEERY 


Mr. Krescer. My name is David Lloyd Kreeger, senior vice presi- 
dent and general counsel of Government Employees Insurance Co. I 
am accompanied on my left by Mr. Warren Nigh, who is vice presi- 
dent and secretary of the company, and on my right by Mr. George 
Peery who is vice president and actuary. 

Government Employees Insurance Co. is a District of Columbia 
corporation engaged in the fire and casualty insurance business 
throughout the United States. Our principal line is automobile in- 
surance. I appear here today at your invitation. 

The central issue before this committee is whether the pattern of 
State regulation which has developed as a result of the McCarran- 
Ferguson Act of 1945 has been effective “in encouraging the maximum 
degree of competition” within the insurance industry “consistent with 
the public interest.” 

We believe that the experience and the growth of our company 
since the McCarran Act was passed furnish rather dramatic proof 
of the following points: 

I. The pattern of State regulation under the McCarran Act, and 
more particular under the all-industry rating laws adopted by the 
great majority of States, has in general been effective in encouraging 
and maintaining competition within the casualty insurance industry. 

II. There are, however, several important areas in which we believe 
there is obviously room for improvement, and in which we believe this 
committee can lend effective aid toward eliminating or minimizing 
existing obstacles to the fair and reasonable competition which Con- 
gress intended to establish under the McCarran Act. 

These areas have been well described by Mr. Vestal Lemmon in be- 
half of the National Association of Independent Insurers, whose state- 
ment and recommendations we endorse completely. . 

I shall address myself briefly to the impediments to competition 
with which we have had some experience. 

In the automobile insurance field, perhaps the most formidable re- 
strictions upon competition are (1) the Texas type of rating law 
which requires all automobile insurance companies to charge identi- 
cal rates fixed by the State insurance board, without provision for 
deviation or for independent rate filings; and (2) the laws of several 
States which in effect prevent or prohibit independent rate filings but 
— rate deviations subject to annual applications to the insurance 

epartments and subject to hearing procedures. 
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In the field of fire insurance, restrictions upon free and open com- 
petition include (1) prohibitions in several States against independ- 
ent rate filing, and there are six jurisdictions in this category, (2) 
continuous opposition through administrative hearings and litigation 
directed against companies seeking to deviate from standard or bu- 
reau rates, or seeking to file their rates independently, and (3) the 
practice of some financing institutions of refusing to accept fire insur- 
ance policies from independent or deviating companies. 

And we have felt the effect of those practices. 

Senator O’Manoney. These statements of yours are generalizations 
which are very clear in that they raise the issues that are in your mind 
so that anybody who listens can understand. But I think that they 
can be amplified, and if you do amplify them in the remainder of your 
statement, I won’t bother asking you the questions that I have in mind 
at the moment. 

Mr. Krercer. Yes, Senator, in respect of automobile insurance, we 
will amplify them in some detail. In respect of fire insurance, in 
which our experience has been somewhat limited, since we have been 
writing it for only some 3 or 4 years, we do not go into the same amount 
of detail in our statement, but I would be glad to elaborate it or an- 
swer questions at that stage of my statement. 

Senator O’Manonry. Let me point out briefly what I have in mind. 
First you refer to the rating laws of the Texas type which charge iden- 
tical rates fixed by the State insurance board. 

Mr. Kreecer. That’s right, sir. 

Senator O’Manonry. That you criticize as anticompetitive ? 

Mr. Kreecer. Yes, sir. 

Senator O’Manoney. And then the laws of several States which 
either prevent or prohibit independent rate filing, but permit rate 
deviations subject to annual applications to the departments, and sub- 
ject also to insurance procedures. 

Mr. Kreecer. I!earing procedures. 

Senator O’Manonery. Hearing procedures, yes. 

Mr. Kreecer. Yes, sir. 

Senator O’Manonry. I take that to mean that you regard the 
annual application and the hearing procedure as obstacles to efficient 
operation. 

Mr. Kreecer. Yes, we do. 

Senator O’Manonry. Will you amplify that in your statement? 

Mr. Krencer. I will, sir, and I will address myself to the Texas- 
type law first, but I would like with your permission, sir, to very 
briefly summarize the recommendation which we would like to make, 
so that the rest of my statement 

Senator O’Manoney. Let’s proceed to the next paragraph before 
you do that. Then you speak of fire insurance. There you refer 
to prohibitions in several States against independent rate filing. I 
think it would be well for us to have the names of the States which 
do that. 

Mr. Kreecer. Yes, sir. 

Senator O’Manoney. Then you refer to continuous opposition 
through administrative hearings and litigation. Whether that is 
litigation by the insurance commissioners or the insurance depart- 
ments or whether the hearings are those of the insurance depart- 
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ment, or whether the litigation is brought by the rating bureau, these 
are questions that need to be answered. And then there is the ques- 
tion of the identification of the type of financing institution which 
refuses to accept fire insurance policies from independent or deviating 
companies. 

Mr. Kreecer. Yes, sir. . 

Senator O’Manoney. That, I think, ought to be laid down in pretty 
specific fashion. 

Mr. Krercer. Yes, sir. I will do my best to do so. 

In respect of the areas in which a full measure of competition has 
not been achieved, we do not believe new legislation by Congress or 
an amendment to the McCarran Act is necessary at this time. 

We think that these problems can be alleviated if not wholly solved 
by a clear and strong admonition from this committee that these forms 
of the restraints on competition are contrary to the spirit and pur- 
pose of the McCarran Act; and by inviting the Department of 
Justice to investigate and to take suitable action to eliminate im- 
proper obstacles to competition. se 

owever, we suggest that this should be a provisional position of 
the committee, with explicit notification that if the restraints in ques- 
tion are not discontinued within a reasonable period of time, the com- 
mittee may recommend appropriate legislation to terminate them. 

We believe that such an admonition, coupled with an invitation to 
the Department of Justice to take appropriate action, would warrant 
a moratorium of 1 or 2 years to afford the concerned States an op- 
portunity to set their own houses in order. 

Such an opportunity was in fact extended for a period of 3 years 
under the McCarran Act, and the great majority of States availed 
themselves of this opportunity to pass the all-industry type of rating 
law under which healthy and vigorous competition has in general 
flourished within the casualty insurance industry and, to a lesser 
extent, within the fire insurance industry. 

Senator O’Manoney. Mr. Kreeger, it would be difficult to obtain a 
moratorium without an amendment of the law or some new legislation. 
A committee report would not be effective in granting a moratorium. 

Mr. Krercer. Except to this extent. I imagine that if this com- 
mittee, sir, that is charged with the investigation of these problems 
were to reach the conclusion that legislative action by Congress is not 
immediately necessary, and that an opportunity should be given to 
the few remaining concerned States—or shall we say in the few re- 
maining areas in which there are impediments to free and open com- 
petition, to correct the situation before this committee makes its 
specific recommendations for legislation, although strictly speaking 
it is not a moratorium, I would call it in the nature of a moratorium 
or a recommendation that there be no action for a reasonable period 
of say 1 to 2 years. 

I, of course, am aware that effective action can only come from 
Congress. 

Senator O’Manoney. It may be appropriate for me to remark at 
this time that an association of insurance commissioners is shortly to 
have a meeting. It might possibly be that statements such as you 
have made here, and the evidence which has been produced here, 
might be considered by that association which itself may make some 
recommendations which would be beneficial. 
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Mr. Krercer. Yes, sir, that is a distinct possibility. It would seem | 


to me that an expression of views by a committee that has the presti 
and the standing of the Senate Committee on the Judiciary would 
certainly strengthen the evidence that is produced here, at least with 
respect to inviting State action. 

A similar moratorium in respect of the remaining areas of restric. 
tions upon competition should have the same salutary results. 

To explain my earlier statement that our company illustrates the 
effectiveness of State regulation in preserving sound competitive con- 
ditions within the casualty field, 1 would like to describe very briefly 
our company and our method of operation. 

Government Employees Insurance Co. is a capital stock compan 
incorporated in the District of Columbia on November 30, 1937, as a 
successor to a Texas corporation of the same name which began 
operations on January 15, 1936. 

Since its organization, our company has operated as a direct writer 
of automobile insurance for selected occupational groups, at a pre- 
mium rate considerably lower than the manual rates charged by the 
bureau companies. 

The eligible categories of applicants for our insurance have in 
general been confined to Government employees (Federal, State, and 
municipal), commissioned officers and the top grades of noncommis- 
sioned officers in the armed services. 

While recently other selected occupational groups were made eli- 
gible for our imsurance, the overwhelming majority of our policy- 
holders are connected with Government or the armed services. 

The company obtains its business by advertising in selected peri- 
odicals, by circularizing literature among eligible groups, and by 
recommendations from our policyholders. Our company is licensed 
in all States but one (Massachusetts) and in the District of Columbia. 

Ever since it began business, our company’s premium rates have 
been substantially lower than the manual or bureau rates, with devia- 
tions in general of 30 percent below manual on the automobile physi- 
cal damage coverages * and 25 percent below manual on the liability 
coverages.® 

Mr. McHven. Are your deviations in each case based exclusively 
upon your lower expenses? 

Mr. Krercer. I would say in almost every case, and perhaps in all 
cases, but I would like to consult Mr. Peery on that. 

In all cases but one they are based on a saving in expense. There 
is one exception. That is the State of New York. 

Mr. McHvueu. The State of New York in what line? 

Mr. Krercer. The liability line, where it is based on a combination 
of factors including expense. That is automobile liability. 

Mr. McHuecu. Will you tell us what the other factors are besides 
expense ? 

Mr. Kreecer. Yes. The other factors are the loss ratio. In the 
State of New York the experience of the company for a period of 3 
or 4 years has warranted a lesser deviation on the liability lines. 


7 Exceptions : 35 percent below manual in the District of Columbia and 20 percent below 
manual in California on comprehensive coverage only. 

8 Exceptions: 27%4 percent below manual in Delaware, Oklahoma. and Wisconsin ; 22% 
aoe = Kentucky ; 20 percent in New Jersey and New Hampshire; and 15 percent in 

ew York. 
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That has been acknowledged by the insurance department and we 
have been granted a 15-percent deviation under the manual or bureau 
rates on automobile liability insurance. 

Mr. McHveu. I understand then, that the Government Employees 
Co. would take the position that your lower rate should be justified 
upon the loss experience of your company alone? 

Mr. Krercer. We would say, Mr. McHugh, that the loss experience 
is a relevant factor. On the other hand, in most States the position 
is taken that the expense factor, the expense saving, is the only 
acceptable basis for deviation. Because of our method of doing 
business, we have been able to obtain the deviation that we think 1s 
proper in every State based upon the expense factor alone with that 
one exception. 

As to whether the loss ratio should be considered in every case, I 
think that opens an interesting realm of discussion. 

I am not sure that it is strictly pertinent to our company at this 
time because, as I say, our expense saving is so clear and so easily 
justifies our 25- and ere deviation that we have not found it 
necessary to go into the loss factors. 

Mr. McHvueu. But I understand your position to be that you be- 
lieve a deviation or a lower filing by your company should be meas- 
ured solely upon the basis of your own company experience? 

Mr. Krercer. Yes, sir. 

Mr. McHvuecu. Whether it is based upon lower expenses or a lower 
cost experience. 

Mr. Kreecer. I might put it in this context, sir. If we were to de- 
viate 25 percent on liability in the face of statistics that would show 
that we needed a higher rate—in other words that would justify a 
15-percent deviation—we could be open to the charge that we were sell- 
ing the liability insurance in the State of New York at a loss. 

And I would concede that an insurance department has a legitimate 
interest in preventing that. But once you surmount the obstacle by 
showing that you are not selling that line of insurance at a loss, I 
would say that the expense saving becomes the controlling factor. 
And since we do not pay a producing agent’s commission, that is nor- 
mally 20 or 25 percent in this field, and since our central office expense 
tends to be somewhat lower than the average, we have had no diffi- 
culty in justifying our deviations of 30 percent in general on physical 
damage and 25 percent in general on lability insurance. 

In 1954 we began to write comprehensive personal liability insur- 
ance and our deviation on this line is 20 percent below manual in all 
jurisdictions—with the exception of Texas, in which the mandatory 
rating law requires us to charge the full bureau rate—and in that State 
we pay a dividend of 20 percent. 

Mr. Peck. Does your company subscribe to the various fire bureaus 
and casualty bureaus? I notice you use the word “deviations.” 

Mr. Krercer. Yes. 

Mr. Peck. Do you really mean independent filings ? 

Mr. Krercer. Yes. I think a more accurate technical description 
would be that instead of deviations we might call it a discount or re- 

duction, because strictly speaking we are independent filers on casualty 
insurance in all States except where the law requires us to be a member 
of the bureau. 
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Mr. Peck. In order to deviate, you must be connected with the 
bureaus? 

Mr. Kreecer. You are quite right; a more accurate word would be 
“differential.” 

Mr. Pecx. Thank you very much. 

Mr. Krercer. In 1955, we began to write fire and extended coverage 
insurance on dwellings and contents, and on these lines our rates are 
25 percent below manual in all jurisdictions where it is written, 

The company conducts all its operations from its headquarters in 
Washington, D.C., but maintains a service office in New York City 
and one in Jacksonville, Fla. Claims are handled by more than 800 
independent adjusters and attorneys situated in every sizable city 
and town throughout the United States. Q 

In Washington and New York our claims are processed by our sal- 
aried staff adjusters. Wherever State law so requires, we have local 
resident agents who process, countersign, and deliver our insurance 
policies, in conformance with local regulations. 

However, our company does not have producing agents, brokers, or 
salesmen. All our business is obtained by advertising, mail solicita- 
tion, and recommendations from policyholders, as I have already 
noted. 

That our method of operation has been successful cannot be dis- 
puted. It is equally clear that our company has supplied a valuable 
service to the public. During the 22 years of our operations we have 
saved our policyholders a sum that we estimate as between $70 and 
$80 million, by providing them with insurance at a lower cost than 
bureau or manual rates. 

Because a question directed to a similar statement by an earlier 
witness was submitted by, I believe, Senator O’Mahoney, I would like 
to elaborate on that a little bit. 

I reached that figure of $70 to $80 million by taking the total of 
some $260 million of premiums that our company has written since its 
organization, of which about 75 percent were written since 1952, and 
taking our average differential in rate as 25 percent, that would war- 
rant a figure of over $80 million. 

However, the differential has varied in some States, and to be safe, 
we took an overall figure of around 21 percent, and 21 or 22 percent 
would make it around $80 million. Between $70 and $80 million is 
what we estimate to be the saving that we have passed on to our policy- 
holders under the rates that would be charged by bureau companies. 

At our current premium volume, annual savings to our policyholders 
are estimated at approximately $14 million under bureau rates. That 
our claims and other services to policyholders have met their require- 
ments, and that we have served our policyholders well, is shown by 
the fact that more than 96 percent of our policyholders renew their 
policies with us each year—a renewal ratio which is one of the highest, 
if not the highest, in the industry. 

But the purpose of my statement is not to laud our company. It is 
to set forth the facts which we believe support the conclusion that 
State regulation under the McCarran Act in the form of the all- 
industry type of rating law has in general operated well and effectively 
in the casualty field, except in certain areas which I shall discuss later 
in this statement. 
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Reasonable competition within the casualty insurance industry has 
not been seriously impeded. In 1945, when the McCarran Act was 

assed, our company had assets of less than $2,500,000 and policy- 
folders’ surplus of lessthan halfa milliondollars, _ 

Today, after a decade of operations under the all-industry laws our 
assets exceed $72 million and our policyholders’ surplus total $21 
million. 

During that period our policyholders have grown from 50,000 to 
over 600,000 and our premium writings from $1,600,000 to an annual 
rate of more than $55 million. 

This rapid growth of a small company within a giant industry, with 
most of this growth occurring during the past 10 years, furnishes 
dramatic evidence of the effectiveness of the all-industry laws which 
spread through the great majority of the States after passage of the 
McCarran Act. 

It is cogent proof that an independent company with a novel and 
sound method of operation can prosper under such laws even though 
the major portion of the industry chooses to conform to agreed rates, 
forms, and business methods. 

Senator O’Manonry. I notice that you have made your statement 
primarily with respect to the casualty field. 

Mr. Kreecer. Yes, sir. 

Senator O’Manonery. It excludes fire ? 

Mr. Krercer. It excludes fire, sir. 

Senator O’Manoney. It does include automobile? 

Mr. Kreecer. But it does include all lines of automobile insurance. 

Senator O’Manonry. Isthere any otherexclusion? Life? 

Mr. Krercer. 1 would say the exclusion that I am now going to ad- 
dress myself to is the Texas type of mandatory law, which operates 
within the casualty and the autombile field, and which we would like 
tocriticize if we may. 

Senator O’Maunoney. Does casualty, in your use of the word, in- 
clude fire ? 

Mr. Krercer. No, it does not include fire on dwellings, nor fire 
and extended coverage as it is normally understood. But it does in- 
clude all lines of automobile insurance, physical damage, and liability. 

Senator O’Manongy. You do not refer to life insurance? 

Mr. Kreecer. No, sir. 

Senator O’Mauoney. Proceed. 

Mr. Krercer. But the experience of our company likewise supplies 
evidence that the system of free competitive private enterprise which 
Congress intended to foster throughout the insurance world is not 
functioning in all areas as it should, and that certain areas warrant 
the specific attention of this committee. 

An outstanding example is the Texas rating law already described 
to this committee, which in effect puts casualty insurance rates in & 
straitjacket by requiring all companies doing business in Texas to 
charge mandatory uniform rates fixed by the State insurance board. 

While companies may apply to the insurance department for per- 
mission to pay a dividend to policyholders at the end of each year, the 
disadvantages of such casaadeans are so clear that it has been largely 
ineffective as a form of price competition. 
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Besides the expensive and time-consuming procedures involved jn 
the payment of the dividend, resulting in a considerably lesser Savings 
to the policyholders than an initially lower rate, the public is denied 
the right to make its own choice as to pricing methods and the policy- 
holder is deprived of the use of his money represented by the excess 
premium until the dividend is paid. 

A pragmatic test of the results of the Texas law is to be found by 
comparing our growth rate in Texas and elsewhere. Between 195] 
and 1958, our policyholders in Texas grew from 15,686 to 25,889, an 
increase of approximately 65 percent. 

Within the same period, our countrywide policyholder count in- 
creased from 170,811 to 561,391, an increase of 228 percent. 

It is not too difficult to identify the reason for the fact that our 
growth in the State of Texas has been so far below our rate of growth 
in the remainder of the United States. 

Mr. McHvueu. Would you say that you had about an equal amount 
vor: effort, advertising, and so forth in Texas as in any other 

tate ¢ 

Mr. Kreecer. Yes, sir, we did. We have maintained a fairly uni- 
form production effort throughout the United States in every juris- 
diction in which we are licensed. 

Mr. McHveu. And do I understand you to ascribe your lack of 
success in that entirely to the type of rate regulatory law that there is 
in Texas? 

Mr. Krercer. It seems to be the only factor we can identify as the 
reason, sir. I would like to amend the use of your word “success” if 
Imay. I think we have been moderately successful in Texas. I sup- 
pose that our rate of growth is perhaps not much less than the average. 

But compared with our achievement in other jurisdictions, I think 
there is no doubt that it is due to our inability to compete pricewise, 
and to the fact that policyholders who are offered an identical 
premium rate do not have the same opportunity to choose and to shop 
around as those who are offered a different initial rate, because the 
dividend is problematic. 

The dividend is not going to be as great as the initial premium 
differential would be, and by and large experience with dividends paid 
by some mutual companies has been that the dividend is not always 
uniform. 

So we don’t think it is nearly as effective as open price competition 
would be. 

While Texas is the only State which now has such a law, attempts 
have been made, and in all likelihood will continue to be made, to 
extend it to other jurisdictions. 

For example, a similar law was introduced in Mississippi, Louisiana, 
and New Hampshire but was defeated through the strenuous efforts 
of the NAII and a number of independent companies. 

In response to a question from Senator O’Mahoney, a little earlier 
to identify the second category of restrictions upon competition in 
the casualty field; namely, the aws of the States which in effect pro- 
hibit independent rate filings, I would like to mention three States, 
that is, North Carolina, Virginia, and Louisiana. This is still in the 
automobile insurance field. I haven’t gotten to the field of fire as yet. 
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In those three States, the statutes prohibit independent rate filing 
for automobile insurance, and in effect require membership in a rating 
bureau. 

My statement does not elaborate on these impediments, for the rea- 
gon that we have not felt their effect as much as some other companies 
perhaps have. Nevertheless, it is a potential source of an impediment 
to free and open price competition. 

The deviation is of only 1 year in duration. Applications have 
to be filed yearly. The applications are open to hearing, are subject 
to the hearing at the instance of any opposing bureau or other 
interested party. 

Mr. McHucu. Mr. Kreeger, does the law require, in the case of a 
deviation filing, that notice be given automatically to the rating 
bureau ? 

Mr. Krercer. Yes, and we have had hearings in North Carolina and 
Virginia. I am not sure whether we have had hearings in Louisiana, 
but it is a burdensome procedure, and I would like to question its 
value to the public in the States which have this law. 

It seems to us that the public is just as fully protected under the 
all-industry law by the right of companies to make independent rate 
filings as they are under a more rigid provision which permits differ- 
entials in rate only by the deviation method. 

There is no additional protection to the public or to the insurance 
department that we can see as a result of this more restrictive pro- 
vision, and we think its only effect is either a potential or an actual 
impediment to price competition. 

Mr. McHven. In the case of your own deviation, is it true in the 
automobile and casualty field that the rating bureau has ever appeared 
in opposition to your deviation ? 

Mr. Kreecer. I would like to consult with Mr. Nigh on that. 

Mr. Nieuw. North Carolina. 

Mr. McHueu. They have in North Carolina? 

Mr. Nic. Yes. 

Mr. McHvueun. Is this in automobile? 

Mr. NicuH. Yes. 

Mr. McHueu. Was your position sustained by the commission ? 

Mr. Niew. It was. The deviation was granted. 

Mr. McHvuen. Mr. Kreeger, is there an additional expense which 
your company has to incur as a result of the requirement that you be 
a member of the rating bureau ? 

Mr. Krercer. Yes; there is some additional expense. 

Mr. McHvuen. An assessment ? 

Mr. Krercer. There is an assessment, and Mr. Peery summarizes 
the difficulties as follows: First, there is the bureau assessment, which 
islevied upon ourcompany. Second, is the time involved in preparing 
the statistical data and other material that has to be filed, annually 
with the insurance department. Third, is the factor mentioned b 
Mr. Nigh, and that is the preparation for the hearing and the attend- 
ance at the hearing. 

Mr. McHuen. In each case would your company operate completely 
independently of the bureau but for these requirements of law? 
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Mr. Krercer. Yes; there is no service that we need from the bureay 
in those States that would warrant our membership there in the field 
of automobile insurance. 

But here again we believe that these obstructions to free competition 
can largely be removed at the State level by bringing to bear the 
weight and prestige of this committee and by inviting the Department 
of Justice to study the validity of such laws in the light of the clear 
objectives of the McCarran Act. 

An explicit admonition from this committee that such restrictive 
State laws are not consonant with the system of “competitive rates 
on a sound financial basis” envisaged by Congress in enacting Public 
Law 15, coupled with a careful scrutiny of the situation by the De- 
partment of Justice, may well induce hberalization of such laws by 
the concerned States. It should likewise prove effective in inhibiting 
the spread of these restrictive laws into other States. 

Turning to fire insurance I will try to answer more specifically the 
questions of Senator O’Mahoney. 

The principal forms of restrictions upon competition in the field 
of fire insurance have already been fully and ably described by pre- 
ceding witnesses. Although our experience in the fire insurance field 
covers only 3 years, we have already encountered the type of opposi- 
tion to which other companies such as the Insurance Co. of North 
America and Allstate Insurance Co., have been so intensively 
subjected. 

We have been forced to hearings before insurance departments in 
three jurisdictions: New York, Connecticut, and Arkansas. 

I might add that there was a summary form of hearing in the State 
of Texas that was handled effectively by our local counsel in that 
State, and that did not require attendance by company officials, so it 
was a little less burdensome and a little less expensive. 

But it made four jurisdictions in all in which we have been required 
to have hearings on our applications for permission to deviate by 
25 percent below bureau rates. 

The result of each proceeding was a delay in our ability to offer our 
fire insurance on dwellings to the public in the particular States at a 
25 percent savings. 

In each State the deviation was granted. But in each State there 
was a delay before we could put the rates into effect. 

Mr. McHueu. Mr. Kreeger, in each State where you sell fire insur- 
ance, are you a subscriber to the rating bureau ¢ 

Mr. Krercrer. We are in all except Maryland. Maryland is the 
only State in which we file independently. We are a member of the 
fire rating bureau in all other States including the District of Colum- 
bia, member or subscriber. 

Mr. McHveu. Do you sell a so-called homeowners’ policy ? 

Mr. Krercer. No, sir, we do not. We are engaged in the prepara- 
tion of a homeowner’s policy but we have not offered it to the public 
as yet. 

Mr. McHveu. In connection with your plans for a homeowner's 
policy, would you propose to file that independently ? 

Mr. Kreecer. I would like to consult with Mr. Peery on that. Mr. 
Peery advises me that this has not been determined. We would prob- 
ably file independently in some jurisdictions where we could, but I 
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understand that the situation is a bit cloudy in most jurisdictions as 
to whether independent filing is permitted. 

Mr. McHveu. Is your decision in that connection contingent upon 
the outcome of the disposition of this issue in New York State? 

Mr. Kreecer. No, I don’t think so, Mr. McHugh. I think we would 
enter the field under any circumstances. But I think that we would 
encounter additional difficulties and expenses if we were required to 
be members of the bureau or subscribers to the bureau in every State in 
which we wished to offer this policy. 

We have also felt the adverse effects of the practices of some financ- 
ing institutions in rejecting our fire insurance policies for reasons com- 
pletely unrelated to the legitimate interest of a mortgagee in protect- 
ing its lien upon the insured property. 

Here again I would like to elaborate in response to an earlier ques- 
tion by Senator O’Mahoney. Our files show that there have been 
several hundred refusals of our policies by some 41 financing institu- 
tions. These institutions are principally of the savings and loan or 
building and loan type, and they are scattered pretty generally over 
the country. 

They are in a number of States. The excuses given, where excuses 
have been given for the rejection of our policies, cover a variety of 
reasons. One building and loan association said that they did not 
feel safe with our policy on a $10,000 house because we had less than 
$50 million of capital and surplus. 

Our actual capital and surplus is $21 million, but they thought that 
was inadequate protection. 

Another financing institution said we did not have an agent in every 
county. Why that would make our policy more or less reliable we 
don’t know. But the net effect of that attitude has been to reject our 
policy in several hundred instances. 

And as I say, there are about 41 different financing institutions that 
have been involved in this practice. 

Mr. McHueu. Have you ever been told that the reason is because 
of the fact that your company deviates or files independently ? 

Mr. Kreecer. Not directly, sir. 

Senator O’Manoney. Indirectly ? 

Mr. Kreecer. Well, yes, because when you ask the financing insti- 
tution to name the acceptable insurance companies, and where they 
do, you find that they are in general nondeviating companies, com- 
panies that charge the full manual rate. 

Senator O’Manoney. If there is no real concentration of control in 
savings and loan or building and loan institutions, I think there is a 
larger degree of independence in financing than in others. 

Mr. Kreecer. I think so. 

Senator O’Manonry. I was just called to the telephone by a na- 
tional publication which wants to inquire of me about a banking 
merger that was announced last night in the State of New York, 
bringing about what is probably the fourth largest banking institu- 
tion in the United States. 

In concentration of that kind, you could visualize concentrated con- 
trol. But there are Federal savings and loan associations scattered 
all through the United States which are locally independent. 
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Mr. Krercer. Yes, that is entirely true, sir. And I would like to 
suggest two possible reasons why these independent and_generally 
small financing institutions may see fit in some cases—and I don’t say 
this is by any means the practice of the majority—to refuse policies 
from companies such as ours. 

In one case I can speak on the basis of some evidence, whereas the 
second reason will have to deal with speculation. But the first reason 
is that in some cases there is a tieup or tiein between some of the offi- 
cers of the savings and loan institution or of the financing institution 
and an insurance agency, which can receive a commission from the 
insurer who places the insurance on the mortgaged property. 

Now we know of one specific case where that tiein existed, and we 
were moderately successful in securing acceptance of our policies when 
we told the president of this particular institution that we thought 
it would be proper for us to lay the facts before the Department of 
Justice. He was the president of an agency, and here we had one case 
on our books where our policy had been refused, and his agency had 
written the policy on that particular property. 

Now that was the practice, of course, that was condemned by the 
Department of Justice and resulted in the consent decree in the Jn- 
vestors Diversified Syndicate case in Minneapolis. 

How widespread that practice is I do not know, Senator. I would 
say it exists in some cases. 

There is a second reason which I have reason to believe—and this 
is only based on general information in the field, it is not based on any 
specific evidence—but I have reason to believe that this may be a factor 
in the rejection of applications from independent companies like ours. 

That is, without a tie-in with an insurance agency, without any com- 
mission passing from the insurer to the financing institution, there are 
other advantages or emoluments that can pass to the financing in- 
stitution. 

For example, a large insurance company which in itself is a recipient 
of mortgages, an investor in mortgages, might be in a position to do 
favors for a savings and loan company in a particular city or in some 
other way to funnel business, financing business, its way, which would 
justify preferring that insurer. 

Now the reason I throw this out, and it is pure speculation, is that 
we are not the only independent that has felt this, the effects of this 
practice of rejecting our policies, for reasons that we feel are unrelated 
to the protection of the mortgagee’s interest in the property. 

Senator O’Manoney. That reason might operate against companies 
that were not independent too. 

Mr. Kreecer. Yes. 

Senator O’Manoney. Depending on the personal relationship of 
the individuals in charge or directors and officers of the financial in- 
stitution. 

Mr. Krercer. That is correct, sir. 

Senator O’Manoney. Thank you, sir. May I ask you another ques- 
tion, however ? 

Mr. Krercer. Yes, sir. 

Senator O’Manoney. You said a little while ago, some time ago, in 
fact, that you were not licensed in the State of Massachusetts? 

Mr. Kreecer. Yes, sir. 
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Senator O’Manonry. Why? 

Mr. Kreecer. Principally because of the compulsory automobile 
liability law in that State. I would like to have Mr. Nigh speak about 
that. He is very familiar with our licensing procedures. 

Mr. Nicu. Because of the compulsory automobile insurance laws 
and the difficulties encountered by companies operating in the State 
our board determined to make that the last State in whick the company 
was admitted or applied for admission. 

Since that time there have been compulsory statutes adopted in two 
other States and a committee of our company is at this time consider- 
ing applying to Massachusetts. 

Rasstor O’Manoney. To leave those States ? 

Mr. Nicu. No, to enter Massachusetts. 

Senator O’Manoney. To enter Massachusetts? 

Mr. Niew. That’s right. 

Senator O’Manoney. Compulsory insurance of automobiles you re- 
gard as sort of an impediment? 

Mr. Nieu. It has been, yes. 

Senator O’Manoney. To the profitable conduct of the automobile 
insurance business? 

Mr. Nieuw. Particularly in Massachusetts. 

Senator O’Manonry. Why particularly? Massachusetts was my 
native State. 

Mr. Nicu. I am getting off on the wrong track. I think perhaps, 
Senator, because of the political influence in ratemaking and the fact 
that the rates are fixed by the State department. 

Senator O’Manonery. Isee. Thank you. 

Mr. Cuumepris. May I ask a question? 

Senator O’Manonry. Yes, indeed. 

Mr. Cuumpris. Do you do business in New Mexico? 

Mr. Kreercer. Yes, sir. 

Mr. Cuumpris. In both casualty and fire? 

Mr. Krercer. We are licensed for casualty, for all lines of automo- 
bile insurance, but I am not sure whether we are licensed for fire. I 
am not sure but we can furnish that information. 

Mr. Cuumpris. As to North Dakota also? 

Mr. Krercer. I think we are licensed for fire in North Dakota. Yes, 
we are licensed in North Dakota. 

In conclusion I would like to repeat that our recommendations are 
that these obstructions to free competition which we have experienced 
in our opinion can largely be removed at the State level without leg- 
islation by Congress and without the necessity for an amendment of 
the McCarran Act. 

We believe that if the weight and prestige of this committee were 
brought to bear on this problem by a clear admonition to the public, to 
all those affected by these impediments to competition, that these re- 
strictions are contrary to the basic intention and the basic objective 
of the McCarran Act, we believe that some if not all of these restric- 
tions would be alleviated if not wholly removed. And if together with 
such an admonition there was an invitation to the Department of 
Justice to investigate the areas in which some of these practices ma 

involve violations of the antitrust laws, we believe there again an addi- 
tional factor would be brought to bear that would result within a 
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period of a year or two, we would hope, in removing many of these 
restrictions. And if at the end of that time these impediments, these 
obstructions to free competition still remain in effect, then we believe 
that this committee oun consider the necessity and the propriety of 
legislation. 

(Discussion off the record.) 

Senator O’Manoney. Back on the record. 

Mr. Krercer. Just in the interests of complete accuracy, Mr. Chair- 
man, Mr. Peery notes that we file independently in the fire insurance 
field in the States of Maryland and Washington. There are two States 
in which we file independently. In all other States we are members 
or subscribers to the bureau and deviate 25 percent under the rates, 

Senator O’Manonry. Mr. McHugh has a question. 

Mr. McHvueun. You stated that your company has been in the fire in- 
surance business only for 3 years. Would you state that in general 
then in the insurance industry much of the restrictive thinking which 
led to the SEUA decision still prevails in that industry ? 

Mr. Kreecer. I would say based on our limited experience it prob- 
ably does, sir. I refer to the fact that we have never encountered in 
the casualty field the formal and concerted opposition that we en- 
countered in the State of New York when we applied for a 25-percent 
deviation in fire insurance on dwellings. 

There was a protracted hearing that took, I believe,4 days. Wehad 
four or five officers of our company in New York for the better part 
of a week. We had to file briefs. There was a period of several 
months that elapsed in the consideration of the evidence and the briefs, 
and then the insurance department granted us a 20-percent devia- 
tion provisionally with the right to apply for a higher deviation 1 
year later, namely 25 percent, which we felt we could justify and we 
felt we had justified. 

If our experience under the 20-percent deviation justified it, they 
would raise it to 25 percent. Well, they did. Our experience showed 
that the expense saving was at least 25 percent, and that we could 
operate successfully at that deviation. 

So 1 year later they increased the deviation to 25 percent. But 
what did the opposition accomplish? Besides slowing down our entry 
into the fire field in the State of New York for about 6 months, or 
rather 9 months I believe was the full period, we then had to charge 
the New York policyholders 5 percent more than we wanted to 
charge for 1 full year. 

So I would say that in the field of fire insurance there is definitely 
evidence that a little education may be in order. I personally believe 
that the weight and prestige of this committee can bring about an 
improvement through what I might call an admonition or a warning. 
Certainly the situation in fire is not as good in our opinion as in 
the casualty field. 

Mr. McHueu. Who is this concerted opposition you have referred 
to in New York? 

Mr. Kreecer. That was the New York Fire Insurance Rating Or- 
ganization, a combination of about 225 insurance companies I believe 
who are licensed in the State of New York. 

Mr. McHveu. These are the capital stock companies? 

Mr. Krercer. These are the capital stock bureau companies. I be- 
lieve they are all capital stock companies. 





eSe 
ese 
EVE 


of 


‘ir. 
nee 
tes 


ral 
ich 


»b- 


n- 
nt 


ad 
rt 
ral 
fs, 
la- 
e 


ve 


ey 
ed 


Id 


ut 
ry 
or 
uf 
to 


ly 
ve 
un 


in 


r- 
ve 


THE INSURANCE INDUSTRY 1367 


Senator O’Manoney. Any other questions? 

Mr. Kirrrie. You have asked for an expression on the part of this 
committee that it is the intention of the McCarran Act to encourage 
competition in the insurance field. From what we heard here, ap- 
arently the all-industry law has been quite effective in most States, 
and it has certainly led companies like your own company to grow 
and become as powerful as they are. Have you at all attempted to 
have any clarification in the all-industry law? The all-industry law 
is more or less in the form of self-regulation and possibly needs 
strengthening. 

Have you attempted at all to go to the association of insurance 
commissioners to try and have amendments of the all-industry law 
or to try and have more uniformity in the carrying out of its pro- 
visions? Do you feel that this would be one way of getting better 
results in addition to your requests for an opinion on the part of 
this committee ? 

Mr. Krereer. Sir, I might answer that in this way. 

The all-industry law seems to be working very well indeed. It pro- 
vides for independent rate filing. You don’t have to be a member or 
asubscriber toa bureau. You can be a partial subscriber to a bureau. 
And we would say that under the all-industry law, there is ample 
latitude for the type of healthy, sound, and open competition that the 
McCarran Act contemplated. 

But the difficulties arise not in the all-industry law States, but in 
the States that have not enacted them. Now I believe there are 40 
States that have enacted the all-industry law. In the other States you 
have a different pattern of regulation. 

You have the six States, six jurisdictions that I mentioned which 
require membership in the bureau. You have Texas, which requires 
membership in the bureau for fire rates and requires mandatory ob- 
servance in the casualty field by all insurers of rates set by the State. 

Now there is where the difficulties arise. So the admonition or the 
expression of opinion that I was referring to by this committee would 
be directed to the States that do not have the all-industry laws. 

Mr. Kirrrie. Has there been any effort made to have the remaining 
States adopt the all-industry law? 

Mr. Kreecer. Yes, there have been efforts made in the State of Texas 
on three occasions, 3 years in a row, to repeal this restrictive measure, 
regarded by the independents at least *s restrictive, and those efforts 
have been unsuccessful. 

Mr. Krrrrm. Thank you, sir. 

Mr. Cuumerts. I have just one question. Mr. Kreeger, you stated 
you had a little difficulty in the State of Texas because of the manda- 
tory law. Have you made any additional attempt to test the consti- 
tutionality of the Texas law or the illegality of the Texas law as 
against the intent of the McCarran Act in the courts of Texas? 

Mr. Krercer. No, we have not, and as a result—— 

Mr. Cuumpris. Or has anyone else in the industry ? 

Mr. Krercer. Not to my knowledge. 

Mr. Cuumpris. Do you know of any case that has gone to the courts 
of Texas to test the legality of the law? 

Mr. Krercer. Not to my knowledge, sir, and I think you will find 
in general in the insurance field that it takes a pretty serious set of 
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circumstances, almost a threat to the company itself, before they will 
challenge a State law in the courts of the State. 

First there is the matter of expense, and tying up the talent of the 
top company executives. But the second reason which I think is more 
important, is that when you attack a State law or an insurance depart- 
ment regulation, you invite the kind of scrutiny and the kind of treat- 
ment which most companies would rather not encourage. 

In other words, you’re taking on the insurance department. You 
are taking on that State. Very few companies would want to do that, 
That is the reason why, in this area, it should be done centrally, and 
in the past when attempts have been made to change the Texas legis. 
lation, it has not been done by one company. It has been done by the 
independents as an association. 

Mr. Cuumpris. Thank you. 

Mr. Pecx. Mr. Kreeger, the all-industry statute or model law has 
been enacted in about 40 States. In each instance there are minor 
variations as between various States, are there not ? 

Mr. Kreecer. Yes. 

Mr. Peck. Are there any substantial variations where the all-indus. 
try model act is for all intents and purposes enacted but perhaps 
with major changes? 

Mr. Krescer. I don’t think so, sir. I would like to check with Mr, 
Nigh, who is more familiar with this field than I. But in general, 
when you refer to the all-industry type of rating law, it is the type 
of law which will preserve the areas of competition that I have men- 
tioned ; namely independent rate filing. 

Mr. Peck. And they were all patterned after the all-industry model 
act, I believe ? 

Mr. Krercer. Precisely, sir. 

Mr. Peck. Is there any one State or group of States which you might 
want to select as having particularly good insurance statutes? 

Mr. Krercer. I would say that the 40 States that I mentioned as hav- 
ing enacted the all-industry type law would certainly give us a good 
pattern. Naturally, these laws are administered by human beings. 

Mr. Peck. And there is no one all-industry statute which is prefera- 
ble to any other all-industry statute as they vary from State to State? 

Mr. Krercer. I know of none, sir. I would say the general type 
of all-industry law is a good law and has enabled the independents 
to operate effectively. 

Mr. Peck. Thank you very much. 

Mr. Kreecer. Thank you, Mr. Chairman and gentlemen of the com- 
mittee. 

Senator O’Manonry. Mr. Kreeger, before you leave us, I want to 
compliment you on the presentation that you have made here today. 

Mr. Krercer. Thank you, sir. 

Senator O’Manoney. It has been very explicit, very clear, very 
understandable, and you have demonstrated that you have a very full 
knowledge of this business. I think the Government employees are 
fortunate in having you hold the position that you do in this insurance 
company. 

Having myself for years been a newspaperman before I studied law, 
and began the practice of law, I am familiar with some of the devices 
that the newspaper reporter uses to get a headline. You will be in- 
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terested to know that after some of the testimony earlier in the week, 
one of these reporters who has been watching the proceedings here 
came to me with an innocent face and an apparently guileless — 
and said to me: “Senator, do you intend to submit the record of this 
case to the Department of Justice?” Isaid: “I am not going to give 

ou that headline today. Iam merely the chairman of this committee, 
and I would have to take the matter up with the committee.’ 

But you did the job this afternoon, Mr. Kreeger. In your state- 
ment on page 2, your recommendation to this committee was not only 
to render a strong admonition with respect to certain forms of restraint 
on competition, but it said to invite the Department of Justice “to 
investigate and to take suitable action to eliminate improper obstacles 
to competition.” | 

And a sentence or two later you said: “We believe that such an 
admonition, coupled with an invitation to the Department of Justice 
to take appropriate action” would bring about satisfactory results. 

So in saying farewell to you so far as this hearing is concerned, I 
am going to ask you to write us a specific letter in which you will 
outline the specific points which you think ought to be called to the 
attention of the Department of Justice. Will you do that? 

Mr. Krercer. Thank you, sir. I would be delighted to do so. 
Thank you for the opportunity. 

Senator O’Manoney. The committee will now stand in adjourn- 
ment, subject to the call of the Chair. 

(Whereupon, at 4:40 p.m. the hearing was adjourned, subject to the 
call of the Chair.) 

(The letter referred to may be found on p. 4362.) 

(Following his appearance, Mr. Kreeger also wrote the subcom- 
mittee as follows :) 

GOVERN MENT EMPLOYEES INSURANCE CoOs., 
Washington, D.C., June 30, 1959. 


Hon. JosePpH C. O’MAHONEY, 
U.S. Senate, Washington, D.C. 

DEAR SENATOR O’MAHONEY: In the course of my statement before the Sub- 
committee on Antitrust and Monopoly, which I delivered on June 3, 1959, staff 
members who were present asked whether our company is licensed to write fire 
insurance in the States of New Mexico and North Dakota. Upon checking our 
records, I find that we are licensed in those States. 

In summary, we are licensed to write automobile insurance and comprehensive 
liability insurance in every State except Massachusetts; and we are licensed to 
write fire insurance in every State except Massachusetts, Rhode Island, Kentucky, 
and Hawaii. 

Sincerely, 
DAvipD LLOYD KREEGER, 


Chairman, Executive Committee. 
x 





